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ADVERTISEMENT. 


ix 


0 

It is not probable, that, in the course of my own life, this 

4 

work will undergo any essential change from its present form. 
O^her avocations and other pressing- duties, judicial as well as 
professorial, will necessarily occupy all the time and attention, 
which I may hereafter be permitted to command for any juridi¬ 
cal pursuits. I must, therefore, dismiss these Corrynentaries to 
the indulgent consideration of the reader, not as a work, which 
ha& surveyed the whole subject, or exhausted the materials ; but 
as an essay towards opening the leading doctrines and inquiries 
belonging to private international jurisprudence, which the 
genius and learning, and labors of more gifted minds may here¬ 
after mould, and polish, and expand into an enduring system of 
pilblic law. My own wishes wdl be fully satisfied, if (to use 

the J'-.Jguage of my Lord Coke, in the close 3 of his first Insti- 

* > 

tnte) any thing shall be found herein,^/which “ may either open 
some windows of the law, to let in mor~ light to the student, 
by diligfent search to see the secrets of the law, or to move him 
to doubt, and withal to enable him to inquire, and learn of tJe 
sages, what the law, together with the true reason thereof, in 
these cases is.” 

Joseph Story. 

Jamari , 1841. 




Hon. j/MES KENT, LL. D. 


Sir, 

It affords me very sincere satisfaction to have the opportu- 

nity Dueledicajting this Work to you. It belofigs to a branch 

^ 1 0 

of international jurisprudence, which ^as been long familiar to 
your studies, and in whj^ch you have theJionor of having been 
the guide and instructor of the American youth. I can trace 
back to your early labors in expounding {Jie civil and the fo> 
eign law the motive aad encouragement of my own far more 
limited resftirches. I wish the present work to be considered as 
a tribute of respect to a distinguished Master from his grateful 
pupil. v 

It is now about thirty-six years since you began your judicial 
career on the Bench of the Supreme Court of flie State of New 
York. In the intervening period between’that time and the 
present, you have successively occupied the offices of Chief 
Justice and of Chancellor of the same State. I speak but the 
common voice of the Profession and the public, when I say, 
that in each of these stations you have brought to^its duties & 
maturity of judgment, a depth of learning, a fidelity of purpose, 
and an enthusiasm for rustice, which have laid the solid* i&un- 
dations of an imperishable fame. In the full vigor of your 
intellectual powers, you left the Bench only to engage in a new 



dedication. 

• 

task, which of itself seemed to demand by its extent and mag¬ 
nitude a whole life of strenuous diligence. That task has been 
accomplished. The “ Commentaries on American Law ” have 

i 

already acquired the'reputation of a juridical Classic, and have 
placed their author in’ the first rank of the benefactors of the 
Profession. . You have done for America, what Mr. Justice 
Blackstone in his invaluable Commentaries has done for Eng¬ 
land. You have embodied the principles of our lav^in pages 
as attractive by the persuasive elegance of their style, as they 
are instructive by the fulness and accuracy of their learning. 

You have*earned the fairest title to the repose, which you 
now seek, and which at last seems within your reach. It is, in 
the noblest sense, Otium cum dignitate. May you live many 
yeara to enjoy it! The consciousness of'a life* like yours, in 
which have been blendec^at every step publieespirit and private 
virtue, the affections, sVhiph ^heer, and i;he taste, which adorns 

^ C 

the domestic circle, cannot but make the recollections of the 
plhst, sweet, and the hopes of the*future, animating. 

I am, with the highest respect, . 

Your obliged fri?nd, 

JOSEPH STORY. 

Cambridge, Massachusetts 
January 1,1834. 
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I now submit to the indulgent consideration of the profes¬ 
sion and the public another portion of the labors appertaining 
to the Dane Professorship of Low in Harvard University. The 
subject is one of great importance and interest; and from the 
increasing intercourse between foreign Spates, as well as be¬ 
tween the different States of the Aiherican Union, it is daily 
brought home more and more to die ordinary business and pur¬ 
suits of human life. The difficulty of treating such a subject 
in a manner suited to its importance and interest can scarcely 
be exaggerated. The materials are loose and scattered, and 
are to be gathered from many sources, not only uninviting, but 
absolutely repulsive, to the mere Student of the Common Law. 
There exists no treatise upon it in the English language; and 
not the slightest effort- has .been made, except by Mr. Chancel¬ 
lor Kent, to arrange in any general order even the more familiar 
maxims of the Common Law in regard to it. Until a compar¬ 
atively recent period, neither the English Lawyers, nor the 
v English Judges seem to have had their attention drawn to¬ 
wards it, as a great branch of international Jurisprudence, 
which they were required to administer. And, as far as their 
researches appear as yet to have gone, they are less profound 
and satisfactory, than tneir admirable expositions of municipal 
law. ~ 
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The subject has been discussed with much more fulness, 

learning, and ability by the foreign jurists of continental 
_ * ** 

Europe. But even among them there exists no systematical 
Treatise embracing all the general topics. For the most part, 
they ha^e discussed it only with reference to some few 
branches of jurisprud«nce, peculiar to the civil law, or to the 
customary law '(almost infinitely varied) of the neighboring 

States of Europe, or the "different Provinces of the same 

• • 

Empire. Ajid it must be confessed, that their writings are 
often of so controversial a character, and abound with so many 
nice distinctions, (not very intelligible to Jurists of the school of 
the Common Law,) and with so many theories of doubtful 
utility, that it is not always cany to extract from them such prin¬ 
ciples, as iiuty afford safe guides to the judgment. Rodonburg, 

^ ^ 

Boullenois, Bouhier, And Froland have written upon it with the. 
most clearness, comprehensiveness, and acuteness. But they 
rather stimufatc, thfla satisfy*inquiry; find they are fjyr more 
elaborate in detecting the errors # of others, than in widening 
and deepening the foundations of the practical doctrines of 
international jurisprudelice. 1 am not aware, that the works of 
these eminent Jurists have been cited at the English Bar; and 
I should draw the collusion, that they are in a great measure, 
if not altogether, uniuitnvn to the studies of Westminster Hall. 
How it should Ifcippcn, that, in this age, Englitfh Lawyers 
should be so utterly indifferent to a^l foreign jurisprudence, it 
is not easy to conceive. Many occasions are constantly occur¬ 
ring, in which they would derive essentkil assistance from it, to 
illustrate the questions, which are brought, fnto* contestation in 
all their C<Arrts. •• • 

In consulting the foreign Jurists, I have felt great embarrass¬ 
ment, as well from my ov?n imperfect knowledge of the juris- 
prudence, which they profess to^ discuss, as from the remote 
analogies, which it sometimes bears to .the rights, titles, and 
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remedies recognized in tHe Common Law. To give their 
opinions at large upon many topics would lilt volumes; to omit 
all statements whatever of # their opinions would be to withhold 
from the reader many most important lights, to guide his own 
‘studies, and instruct his own judgment. I have adopted an 
intermediate course; and have laid befoje the reader such por¬ 
tions of the opinions and reasonings of foreign Jurists, as 
seemed to me most useful to etfable him to understand their 
doctrines .and principles, and to assist him with the means of 
making more ample research*^ if his leisure or his curiosity 
should invite him to the pursuit. Humble as this task may 
appear to many minds, it has been attended with a labor truly 
discouraging and exhausting. «I dare not even now indulge 
the belief, that my success has been at all proportionate to my 
wishes or my efforts. T feel, however, choercd by the reflection 
(is it a vaiji Jllusion ?) that other mintls^of more ability, leisure, 
and learning, may be Excited to <?xplbreth® pathspwhieh I have 
ventured only to point out. I beg, in conclusion, to address to 

the candor of the Profession my own applogy in the language 

% 

of Strykius: — “ Crescit disputatio nostra sub manibus; unum 
enim si absolvcris jus, pluru so oflerunt consideranda. At nos 
temporis, quod niinis breve nobis tit, rationem habentes, accu- 
ratius ilia inquirerc baud possum us. Ilinc^suflieevit, in presens 
sparsisso q«a.*dam saltern ad hue jura, quidquy de iis statuamus, 
vel obiter dixisso.” * 

: JOSEPH STORY. 

* 

Cambridge, Massachusetts, 

.January 1, 1834. • 


* Strykii, Disfrtitatio 1. cli. 2, § 92, Tom. ii. p. Iff: 
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§ 1. The earth has long^ since been* divided into dis- 
tinct nations, inhabiting^. different regions, speaking 
different languages, engaged in different pursuits, and 
attached to different forms of government . 1 It is natu¬ 
ral, that, under such circumstances, the*e should be many 
variances in their institutions, customs, laws, and polity ; 4 
and that these variances should result sometimes from 
accident, and sometimes, from design, ^sometimes from 
superior skill and knowledge of local interests, and some¬ 
times from a choice founded in ignorance, and supported 
by the prejudiced of imperfect civilization. Climate, and 
geographical position, and the physical adaptations spring-, 
ing from them, must at all times have had a powerful 
influence in the organization of each society, and have 
------ *— — + - 

1 Upon the subject of this ^chapter the learned reader is referred to Burge's 
Commentaries upon Colonial and Foreign Law, Vol. I. Ft 1, ch. 1, p. 1 to 32. 
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given a peculiar complexion and character to many of 
its* arrangements. The bold, intrepid, and hardy natives 
Of the north, of Europe, whether civilized or barbarous, 
would scarcely desire, or tolerate, the indolent inactivity 
and luxurious indulgences of the Asiatics. Nations, 
•inhabiting the borders of the ocean, and accustomed to 
maritime intercourse with other nations, would naturally 
require institutions and laws, adapted to their, pursuits 
and enterprises, which would be .wholly unfit for those, 
who should be placed in the interior* of % continent, 
and should maintain very different relations with their 
neighbors, both in peace and war. Accordingly we find, 
that, from the earliest records of authentic history, there 
has been (as far at least as we can trace them) little 
uniformity in the la^s, usages, policy, and institutions, 
either of contiguous 'or of distant nations. The Egyp¬ 
tians, the Medes 1 , c the Persians, the'Greeks, and the Yto- 
i^ans, differed not more in their characters and employ¬ 
ments from each' other, that in their institutions and 
laws. They had little desire to lparn, or to borrow, from 
each other; and indifference, if not contempt, was the 
habitual state of almost every ancient nation in regard 
#o the internal polity of all others. 

§ 2. Yet even under such circumstances, from their 
mutual intercourse ■ with each other, questions must 
sometimes have 1 arisen, as to the operation of the laws 
of one nation upon the rights end remedies of parties 
in the domestic tribunals, especially when they were in 
any measure dependent upon, or connected with, foreign 
transactions. How these questions were disposed ( o£ we 
do ncrt know. But it ig most probable, that they were left 
to be decided by the analogies of the* municipal code, or 
were abandoned to their fate, as belonging to that large 
class of imperfect rights, which rests wholly on personal 
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confidence* andis^left without any .appeal to remedial 
justice. It is certaiti, that the nations of antiquity did 
not recognize the existence of any general, or universal 
rights and Obligations, such as among the moderns con¬ 
stitute, what is now emphatically called, the Law of 
Nations. Even among the Romans, whose jurisprudence 
has come down to us in a far more perfect and compre¬ 
hensive* shape, than that of any other nation, there can¬ 
not be traced out any distinct system of -principles, ap¬ 
plicable to international cases of mixed rights. This 
has been in some measure accounted for by Huberus 1 
upon the supposition, that at the time to which the Ro¬ 
man jurisprudence relates, thd Roman dominion extended 
over so great a portion of the habitable world, that fre¬ 
quent cases of contrariety or conflict of laws could 
scarcely occur. 2 But this is a very*inadequate account 
of* the matter; since the antecedent *jurisprudence of 
Rome must have embraced many such cases at earner 
periods; and if there had been any rules, even tradition¬ 
ally'known, to govern them, they could scarcely have 
failed of being incorporated into the Civil Codes of Jus¬ 
tinian. In many of the nations, over # which the Romans 
extended their dominion, the inhabitants were left in 
possession of the local institutions, usages, and laws, to a 
large extent; and commercial a» Well as political in¬ 
tercourse must have brought many diversities of laws 
and usages in judgment*before the tribunals of justice. 8 
We have the most abundant evidence on this head, in 

* % 

-*----*-i~ 

1 2 Hub. lib. 1 , tit 3, p. 24. 

a The language of Huberus is, “ la jure Romano non eat mirum nihil hac 
de re extare, <junr pfepulf Romani per omnes orbis partes diffusum, et sequabili 
jure gubortiatum imperium, conflicyri diverfiarum lcgum non aeque potuerit 
esse subjcctum.”— 2 Hub. lib. 1, tit. 3, sect. 1. 

• Sec 1 Hertii, Opera, § 4, de Cbllis.deg. p. 119, § 2; Id. p. 139, edit 1713. 
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relation to the Jews, after they had submitted to the 
Roman yoke, who -were still permitted to follow their 
own laws in the times of our Saviour, and down to the 
destruction of Jerusalem. 1 

§ 2 a. When the northern nations by their irruptions 
finally succeeded in'establishing themselves in the Roman 
empire, and the dependent nations subjected to its sway, 
they seem to have adopted, either by design, or from ac¬ 
cident, or Necessity, the policy of allowing the different 
races to live together, and to be governed by and to pre¬ 
serve their own separate manners, laws, and institutions 
in their mutual intercourse. While the conquerors, the 
Goths, Burgundians, Franks, and Lombards, maintained 
their own laws and usages and customs over their own 
race, they silently or eypressly allowed each of the races, 
over whom they had obtained an absolute sovereignty, to 
regulate their oWm private rights and affairs according to 
thgir own municipal jurisprudence. It has accordingly 
been remarked, by a most learned and eminent jurist, 
that from this state of society arose that condition of civil 
rights denominated personal rights, or personal laws, in 
opposition to territorial lawa 2 

■--r—<•- 

1 There are traces to be found in the Digest of the existence -and operation 
of the Lex Loci. See Dig.*Iifc. 50, tit 1,1. 21, § 7; Id. lib. 50, tit. 6,1. 5, § 1; 
Id. tit 4,1. 18, § 27; Id^tit. 3,1. 1; Livermore, Dissert p. 1, n. a. 

* Savigny’s History of the Roman Law in the Middle Ages. The whole pas¬ 
sage is exceedingly interesting and curious { arid therefore I quote it at large 
from Mr. Cathcart’s Translation, Vol, I. ch. 3, p. £)9 to Jt04„— When the Goths,, 
Burgundians, Franks, and Lombards, founded kingdoms in the countries, formen- 
ly*subject to the power of Rome, there were twq. different anodes of treating the 
conquered race. * They might be extirpated, by destroying or enslaving tjie free- 
men; oi^ the conquering nations, for the sake of incre asing their own numbers, 
might transform the Romans into Germans, by forcing on .them their manners, 
constitution, and laws. Neither (.mode, howeyer, was followed j for, although 
many Romans were slain, expatriated, or Enslaved, this was only the lot of indi¬ 
viduals, and not the systematic treatment pf the Aation. Both races, on the 
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2-fc Still, however, thia waa but a wre *#ran%emenfc 
in $ie domestic polity of each particular nation.; and even 

A— « *■--U,-mA-~JU-4-- ^ ' — - - *. mA . 

contrary, lived together, and preserved their separate manners And laws. Fr6m 
thip state of society arose that condition of civil rights, denominated personal 
rights, or ^personal laws, in opposition to territorial laws. , Thp moderns always 
assume that the law, to which the individual owes obedience, is that of the 
country where fie lives; and that the property and contracts of every resident 
are regulated*by the law of his domicil. In thi% theory, the distinction between 
native and foreigner is overlooked, and national descent is entirely disregarded. 
Not so, however, in the? middle ages; where, in the same country, ahd often 
indeed in the same city, the Lombard lived under the Lombardic, and the 
Roman under the Roman law. The same distinction of laws was also appli¬ 
cable to the different races of Germans. The Frank, Burgundian, and Goth, 
resided in the same place, each under his own law: as is forcibly stated by the 
Bishop Agobardus, in an Epistle to Loufs le Debonnaire. ‘ It often happens,* 
says he, ‘ that five men, each under a different law, may be found walking or 
sitting together.’ 

“ In the East-Gothic kingdom alone, this cu^om was not originally followed. 
There, an artificial and systematic plan was adopted, which belongs to the par¬ 
ticular hiftory of that nation, hria can not b^ brcfbght within the general inquiry. 
AH the other States followed the system of personal laws; and, this universal 
practice could not have arisen from accidental reasons, but from common vi^ws, 
principles, and wants. T?hese may be appropriately illustrated at present. 

“ According to the gener&l opinion, the system of personal laws prevailed 
among all the German nations, from the earliest times; and it is customary to 
explain this circumstance by the love of freedom, so peculiar to these races. 
In the first place, however, it is difficult to perceive, how such an institution 
could arise merely from regard to liberty. Such an attachment might, indeed, 
create a wish among nations, or individuals to preserve their own laws, in a 
foreign country, or under a forcigq yoke; but the question is, how were the 
predominant people induced to grant them this^privilcge ? The benevolent 
and hospitable disposition of the * victorious may hav^ been partly the cause; 
but, their mere love of freedom^ affords no satisfactory explanation. This 
humane treatment of foreigners* was not deeply seated in the character of the 
old Germans. It is probable, that among them every foreigner was, at first, a 
Wildfang, and belonged to the class of the Biesterfreicn; — denied the advan¬ 
tages, arising from service inVhe national army, or from the obligations bf 
fealty, and living as -an alien, unprotected by any power, except the weak hand 
of the general government; who, while they excluded him from the lights of 
marriage, inherited his property, and exacted his composition, if slain. Fur¬ 
ther, the want of such an institution^ as the ^personal laws, could never have 
been felt, in a country without trade, and where few foreigners resided. In 
these circumstances, its introduction was impossible. If only a single Goth 
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then, it*muat often have involved serious embarrassment^ 
whenever questions arose in regard to conflicting rights 
and claims, and remedies, growing out of dealings, and 
acts, and contracts between individuals belonging to dif¬ 
ferent races. But when the question assumed a more 
comprehensive character, and the point to be decided 
was, what rule should prevail, where there was a conflict 
of laws between different sovereignties, wholly indepen- 

_I___*-— ——*- *- - ■ 

« 

lived in the Burgundian Empire, none of his countrymen could be found to 
administer Gothic law, and the Burgundians themselves were entirely igno¬ 
rant of it. 

“ The truth is, that the want of such an institution, and the possibility of 
introducing it, could occur only, after tbe nations were blended together in 
considerable masses. The internal condition of each kingdom would then 
produce what could never have been brought about by mere benevolence 
toward individual foreigners. (According to this account of the origin of the 
system of personal laws, it prevailed in all the German States, settled in coun¬ 
tries formerly subject to Rome At first, tbA validity of two laws only was 
admitted : c. g. the law of the victorious race, and of the vanquished'Romans. 
Individuals belonging to other German nations, did not at first enjoy the right 
-of living under their own 'laws; but when our supposed kingdom had extended 
its conquests, and spread out its dominion over other German tribes, then tho 
laws of the conquered German races were acknowledged, in the same manner 
as the Roman formerly had been. Thus, also, every foreign law, prevailing 
in the empire of the conqueror, was admitted and considered as valid among 
all the vanquished. ThL practice ought to have produced the following 
results. At first, in thee northern parts of France, the Frank and Roman laws 
must have been exclusively received; and, under the Carlovingian dynasty, 
it would become necessary to admit likewish the laws of the West Goths, Bur¬ 
gundians, Alemans, Bavarians, and Saxons; because these, as nations, belonged 
to the empire. Italy, however, did not form a province under the Franks, and 
there could not consequently be the same ieaaon for admitting the validity of 
Lombardic law within the Frank empire. In Italy, also, ( under the Lombar- 
dic kingaftonly Lombardic and Roman law could have prevailed to the exclu¬ 
sion of every other ; but, after its conquest by $ie Franks, all the multifarious 
foreign laws, existing in the territory of the conquerors, must have been intro¬ 
duced. . Now, these anticipated remits are supported by history; -and this 
accordance is a strong practical confirmation of that account of the origin of 
personal laws, already established by general reasoning.* 1 —The same pas¬ 
sage will be fpund in Mr. Guenoux’s French translation of the same work> VoL 
1, ch. 3, p. 84 to 88, edit 1830; Id. ch. S, §30, edit 1839. 
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dent of each other; and there were rights to be estab¬ 
lished of a private nature between some" of the subjects 
of each sovereignty ;' there was no recognized principle 
or practice*, which was promulgated by all, or submitted 
to by all.- Such rights were probably left without any 
remedy, and became either the subjebt of private adjust¬ 
ment, or were silently disregarded. 

§ 3/ 0 Tbe truth is, that the Law of Nations, strictly so 
called, was in a great measure unknown to* antiquity, 
and is the slow growth of modern times, under the com¬ 
bined influence of Christianity and commerce. 1 It is 
well known, that when the Roman Empire was de¬ 
stroyed, the Christian world was divided into many inde¬ 
pendent sovereignties, acknowledging no comimm—head, 
and connected by no uniform ejvil polity. The invar 
sions of the barbarians of the Ndrtb, the establishment 
of theieudal system "m the middle agqs,*and the military 
spirit and enterprise cherished by the Crusades, struck 
down all regular Commerce, and surrendered all private 
rights and contracts to mere despotic power. It was not 
until the revival of commerce on the shores of the Med¬ 
iterranean, and*the revival of letters and the study of 
the civil law by the discovery of # the Pandects, had 
given an increased enterprise to maritime navigation, 
and a consequent importance to maritime contracts, that 
any thing like a system of international justice began to 
be developed It first«a$sumed the modest form of com¬ 
mercial usages; it was next promulgated under the more 
imposing authority of royal ordinances; and it finally be¬ 
came by silent* adoption a generally connected system, 
founded in the natural convenience, and asserted by the 

. / 

1 See 1 Ward, Law of Nations, th. 6, p. 171 to 200; Id. ch. 3, p. 120 
to 130. 
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general comity of the commercial nations*of Europe. 
The system, thus introduced for the purposes of oom- 
merce, has gradually extended itself to other objects, ®s 
the intercourse of nations has become more free and 
frequent. New rules, resting on the basis of general con¬ 
venience, and an enlarged sense of national duty, have, 
from time to time, been promulgated by jurists, and sup¬ 
ported by courts of justice, by a course of juridical rea¬ 
soning, which has commanded almost universal confi¬ 
dence, respect, and obedience, without the aid, either of 
municipal statutes, or of royal ordinances, or of interna¬ 
tional treaties. 

§ 4. Indeed, in the present times, without some general 
rules of right and obligation, recognized by civilized na¬ 
tions to govern their ^intercourse with each other, the 
most serious mischiefs &nd most injurious conflicts would 
arise. Commerce r is now "so absolutely universal among 
all countries; the inhabitants of all have such a free inter¬ 
course with each other; contracts, sales, marriages, nuptial 
settlements, wills, and successions, afe so common among 
persons, whose domicils are in different countries, having 
different and even opposite laws on the* same subjects; 
that, without some tf common principles adopted by all 
nations in this regard, there would be an utter confusion 
of all rights and remedies; and intolerable grievances 
would grow up tS weaken all the domestic relations, as 
well as to destroy the sanctity of contracts ^pd the' secu¬ 
rity of property. 1 ‘ < f .. 

§ 5. A few simple cases will sufficiently illustrate the 

^ t 

- - • --- —— * — » ■ * . — — -^ „ - , - 

/ 

1 Bouftenois, in his Preface, L (1 trol. p. 18,) says, “H regnera done toujoura 
entre les nations une contrariete perpetuelle da loix*; petafc*@tre regnera-t-elle 
perpetuellement entre nous sur tfien des qbjefcts. Del* la ndeessite de s’instruire 
des rfegles et des prmcipes qui peuvent nous conduire dans la decision des ques¬ 
tions, que cette varidtd peut faire naitre.” 
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importance of gome international principles in’matters of 
mere private right and duty. Suppose a contract, valid 
by the laws of the country, where it is made, is sought 
to be enforced in another country, where such a‘ contract 
is positively prohibited by its laws; or, vice versd , suppose 
a contract invalid by the laws of the country, where it is 
made} but valid by that of the country, where it is sought 
to be enforced; it is plain, that> unless some uniform 
rules are adopted to govern such cases, (which are not 
uncommon,) the grossest inequalities will arise in the ad¬ 
ministration of justice 'between the subjects of the dif¬ 
ferent countries in regard to such contracts. Again ; by 
the laws of some countries marriage cannot be contracted 
until the parties arrive at twenty-one years of age; in 
other countries not until they arrive at the age of twen¬ 
ty-five years. Suppose a marriage to be contracted be¬ 
tween -two persons in- the same country, both of whom 
are over twenty-one years but less than twenty-five, aqd 
one of them is a subject of the latter Country. Is such a 
marriage valid, or not ? If valid in* the country, where 
it is celebrated, is it valid also in the other country? 
Or, the** question may be propounded in a still more 
general form; is a marriage, valid between the parties 
in the place where it is solemnized, equally valid in all 
other countries ? - Or, is it obligatory only as a local 
regulation, and to be treated everywhere else as a mere 
nullity ? 

§ 6. Questions of this sort must be of frequent occur¬ 
rence, not only in different countries, wholly independent 
of each other;. but also in provinces of the same empire, 
which are governed by different laws, as was the case 
in France before the Revolution j and also in‘Countries 
acknowledging a common Sovereign, but yet organized 
as distinct communities, as i& still the case in regard to 
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the Communities composing the British Empire; the Ger¬ 
manic Confederacy, the States of Holland, and the* dO^ 
minions of 'Austria and Russia. 1 Innumerable suits j mtittt 
be litigated in the judicial forums of these countries, and 
provinces, and communities, in which the decision must 
depend upon the point, whether the nature of a contract 
should be determined by the law of the place, where it is 
litigated; or by the law of the domicil of one or^of both 
of the parties; or by the law of the place, where the 
contract ib made; whether*the>capacity to make a testa¬ 
ment should be regulated by IK® law of the testator’s 
domicil, or that of the location (situs) of his property; 
whether the form of his testament*should be prescribed 
by the law of the place of his domicil, or by that of the 
location of his property, or by that of the place, where 
the testament is made c ; and in like manner, whether the 
law of the domfcij, or wfiat other*law should govern in 
c^ses of succession to intestate f estates. 2 

§ 7. It is plaid, that the laws of one country can 
have no intrinsic force, proprio vigore, except within the 
territorial limits and jurisdiction of that country. •They 
can bind only its own subjects, and others, tfho are 
within its jurisdictional limits; and the latter only, 
while they remain therein. No other nation, or its sub¬ 
jects, are bound to yfeld the slightest obedience to those 
laws. Whatever^ extraterritorial force they are to have, 
is the result, not of any originuhpower to extend them 
abroad, but of that respect, which' from motives of pub¬ 
lic policy otheT nations are disposed to yield to them, 
giving them effect, as the phrase is, sub mutuce vicissitu- 
dinis vbtentu , with a \yise and liberal regard to common 

c 

1 See 1 Froland, Mdmoires sur les St&tuts, P. 1 , ch. I, § 5 to 10. 

* Livermore, Diffcert- 8, 4; Merlin, ftlpert Statut 
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con veniance>.>aad mutual benefits and necessities. Bonin 
lenois has laid down the same exposition ass part of his 
fundamental maxima a Of strict right,” (says he,) “ all 
the lawepmde by a sovereign have no force or authority, 
except within the limits of his domains* But the neces¬ 
sity of the public ^general welfare had introduced s^me 
exceptions ip regard to civil commerce.” De droit Strait , 
toutes les Jpis, que fait un someram , riqpt force et awtoritS que 
dans VStendue de sa domination ; mods la nScessitS da Uen pub¬ 
lic et general des nations a admis quelques exceptions dans ce 
qui regarde le commerce , 

§ 6. This is the natural principle flowing from the 
equality and independence of nations. For it is an 
essential attribute of every sovereignty, that it has no 
admitted superior, and that it gives the supreme law 
within its own dominions on all subjects appertaining to 
its sovereignty. Whart it yields, it* is its own choice to 
yield ; and it cannot be commanded by another to yield 
it as- matter of right. And, accordingly, it is laid down 
by all publicists and jurists, as an incontestable rule of 
public law, that one may with impunity disregard the 
law pronounced by a magistrate beyond his own terri¬ 
tory. Extra territorium jus dicenti impune non paretur , is 
the doctrine of the Digest; 2 and it is equally as true in 
relation to nations, as the'* Homan law held it to be in 
relation to magistrates. * The other part of the rule is 
equally applicable; Idem aet, et si supra jurisdiciionem suam 
velit jus dicere ; fox; hd exceeds his proper jurisdiction, 
when he seeks to make it operate extraterritorially as 
a matter of power. 8 Vattel has deduced a similar con- 


1 1 Boullenois, Prin. Gd». 6, p. 4. » 

* Dig. lib. 2> tit 1, L 20; Potfcier, Pand. lib. 2, tit 1, n. 7. 

* Dig. lib. 2, tit 1,1. 20; Pothier, Pand. jib. 2, tit 1, n. 7. 
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elusion from the general independence ahdequality of 
nations, very properly holding, that relative strength or 
Weakness cannot produce any - difference in regard to 
public rights and duties; that whatever is lawful for one 
nation, is equally^ lawful for another; and whatever is 
unjjistifiable in ode, is equally so in another. 1 And he 
affirms in the most positive manner, (what indeed cannot 
well be denied,) that sovereignty, united witb^. domain, 
establishes the exclusive jurisdiction of a nation within 
its own territories, as to controversies, to crimes, and to 
rights arising therein. 2 ♦ 

§ 9. The jurisprudence, then, arising from the conflict 
of the laws of different nations, in their actual applica¬ 
tion to modem commerce and intercourse, is a most in¬ 
teresting and important branch of public law. To no 
part of tlje world 4s it of more interest * and importance 
than to the United States, since the union of a national 
government with already that of twenty-six distinct 
Slates, and in sotne respects independent States, nec- 
essarily creates very complicated private relations and 
rights between the citizens of those States, which call for 
the constant administration of extramunicipal principles. 
This branch of public law may, therefore, be fitly de¬ 
nominated private international law, since it is chiefly 
seen and felt in its application to the common business 
of private persons, and rarely rises to the dignity of 
national negotiations, or of national controversies. 8 

§ 10. The subject has never been systematically treated 

• 

1 Vattel, Prelim. § 15 to 20; Id. B. 2, ch. S, § 8tf, 86; The Le Louis, 2 Dod¬ 
son, B* *210. 

* Vattel, B. 2, cli. 7, § 84, 85. 

* The civilians are accustomed to call the'questions arising from the conflict 
of foreign and domes tie laws mixed questions, queationa mixtea. 1 Proland, 
Mlmoires des Statute, eh. 1,J 9, p. 18; Id..ch. 7, § 1, p. 155* 
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\xy writers*onthe common law of England; and, indeed, 
^ema«to be of.very modem growth in that kingdom; 
and can hardly, $£ yet, he deemed to be there cultivated, 
as; a. science* built ujfand defined with entire accuracy 
andprecision of principles More has been done to give 
it form and symmetry within the last fifty years, thaq in 
all preceding time. But much yet remains to be done, 
to make it, what it ought to be,-in a country of such vast 
extent in its commerce, and such universal reafch in its 
intercourse .and polity. 1 

§ 11. The civilians of continental Europe have exam¬ 
ined .the subject in many of its bearings with a much 
more comprehensive philosophy, if not with a more en¬ 
lightened spirit. Their works, however, abound with the¬ 
oretical distinctions, which serve little other purpose than 
to provoke idle'discussions, and with/metaphysical sub- 
tilties ^yhich perplex/if they do not confound, the in¬ 
quirer. They are also mainly addressed to questions inti¬ 
mately connected with their own provincial or municipal 
kiws and customs, some of which are of a purely local, 
and others of a technical and peculiar character; and 
they do not always separate those considerations and 
doctrines, which belong to the elements of the general 
science, from those, which may be deemed founded in 
particular national interests and local ordinances. Pre¬ 
cedents, too, have not, either in the courts of continental 
Europe, or in the juridical.discussions of its eminent ju¬ 
rists, the same forje rfnd authority, which we, who live 
under the influence of the common law, are accustomed 

-----~lr—- w - 

4 

1 Mr. Chancellor Kent has remarked, that thege topics of international law 
were almost unknown in the English courts, prior to the time of Lord Hard- 
wicke and Lord Mansfield, and thatjbhe English lawyers seem generally to- 
have been strangers to the discussions on foreign law by the celebrated jurists 
of continental Europe. 2 Kent, Comm. Dect 39, p. 455, 3d edit. 

CONPL. *-2 
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to Attribute to them; and, it is unavoidable, that many 
differences .of opinion should exist among them, even jn 
relation to leading principles. But tbe^ strong sense and 
critical learning of the best mind*r among foreign jurists 
have generally maintained those doctrines which at, th*e 
present day are deemed entirely persuasive ana satisfac¬ 
tory with us, who live under the common law, as well for 
the solid grounds, on c which they rest* as for the universal 
approbation, with whioh they are entertained ty courts 
of justice. 1 

§ 12. In their discussions upon this subject the civil¬ 
ians have divided statutes into three classes, personal, 
real, and mixed. By statutes, they mean, not the posi¬ 
tive legislation, whioh in England and America is known 
by the same name, namely, the acts of. Parliament and 
of other legislative todies, as contradistinguished from 
the common law ;• but the whole* municipal la^ of the 
particular State, from whatever source arising. 8 Some- 


1 The late Mr. Livermore) (whose lamented death occurred in July, 1833,) 
in his learned Dissertations on the Contrariety of Laws, printed at New Or- 
•leatis in 1828, has enumerated the principal continental writers, who have 
discussed this subject at gladly refer the reader to these Dissertations, 

as very able and deal*. *There is also a catalogue of tlie principal writers in 
Boulleuois, Traits des Statuts, Preface, Vol. l, p. 29, note (1) ; in Dupin’s 
edition of Cantus, Professioif'd’Avocat, Vol. 2, tit 7, § 5, art 1561 to 1566 ; in 
Eroland, Mdmoircs ecficeraans les Quality des Statuts, Vol. 1, P. 1, ch. 2, p. 
15 ; in Bouhier, Coutum. de Bourg. Vol. 1, ch. 23, p. 450; and in Mr. Burge's 
rScent Commentaries on Colonial and iforftign Law, Pt. 1, ch. 1, p. 6 to 32. 
In the preparation of these Commentaries I have avjule£ myself chiefly of the 
Writings of Roden burg, the Voets (father and son); Burgundus, Du Moulin 
•(Molinaeus), Froland, BoullcnSis, Bouhier, ^nd Huberus, as embracing the 
most satisfactory illustrations of the leading doctrines. My object has not been 
to engage in any critical examination of the comparative merits or mistakes of 
the different commentators; but rather to gathes from .each of them what 
seemed most entitled to respect and confidence. 

‘Bouhier, Cootuau de Bourg. Vol»*l,^p. 173 to 179, § 9 to 82; 1 ifertii, 
Opera, De Collisiotie Legupi; $ 4, art, 5, p. 421; 14* p-172, edit. lfl6. 
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times the word is used by them in contradistinction to 
the imperial Roman law, which they are accustomed tb 
style, by way of jeniineiice, the common i^aw, since it coiv 
stitutes the general basif of the jurisprudence of jdl 
continental Europe, modified and restrained by loeal 
customs and usages, and* positive legislation. 1 * Paul Yoet 
says: Sequitur jus particulars, seu non'commune, quod unq 
vocabuh ugitatissimo Statutum dicitur^quasi datum publicum 
tuens* Appellatur etiam jus municipale. 1EUarrt in jure 
nostro dicta lex, seu lex municipii, quemadmodum in genere 
signal jus commune} And he defines it thus : Est jus par* 
ticulare ab alio legislators quam Imperatore constiiutum . 4 Dico, 
jus particulare, m quantum oppordtur juri communi, non provt 
est gentium ct naturate, sed provt est jus civile Romanorum, 
populo Romano commune, et omnibus, quy iUo populo parebant} 
Additur, ab alio legislators, cum qui * stojuta condit, rede et 
suo moda legislator appclletur, vt ipsa statvta leges dicuntur 
municipiorum . Et quidem, ab alio, quia regulariter statvta non 
condit Imperator $ excipe, nisi murricipibu# jura det, statvta 
prescribed, secundum qud ipsi sua regard mumcipia . 6 Derdque 
adjicitur, quam imperatore, quod licet Imperator solummodo 
dicatur legislator, id tamen, non alio sensu obtineat, quam quod. 
suis legibm non hunc aut ilium populurdjjverum omnes constrinr 
gat, quos suce clcmentice regit imperium 7 Merlin says : u This 
term statute, is generally applied to all sorts of laws and 
regulations. Every provision of law is d statute, which 

permits, ordains, or prohibits any thing.” Ce temie, 

% 

5 S- - " 1 ' - * —- wh - i -- 

* Bouhier, Coutum. de Bourg. VoL 1, p. 175, 178, § 16, 28, -29, 

* P. Voct, de Statut § 4, ck.l,$ 1; Id. p. 123, edit 1661. 

* R Voet, de Statuff 4, ch.* 1, § 1; Id. p. 123, edit 1661. 

4 P. Voet, de Statut % 4, eh. 1, § 2; Id. p. 124, edit 1661, 

* Ibid. • * * 

* Voet, de Statut § 4, ch. 1, § 2; fl. 125, edit 1661. 

f P. Voet, de Statut § 4, eh. 1, § 2? Id. p. 125, edit 1661 \ Id. % 1, ch. 4j Id. 
p. 85, edit 1661; Liverm. Distort IL-p. 21, note (ft), edit 1828. 


16 


CONFLICT? OF LAWS. 


[cfi. I. 


(statut,) s'applique en giniral d> toutcs sortes de lots et de 
reglSmens. Chaque disposition dune loi est un statute qui 
perrnet, Qrdonne , ou defend qaelque chose} 

§ 13. The civilians have variously defined the differ¬ 
ent classes of statutes or laws. The definitions of Merlin 
are sufficiently clear and explicit for aU the purposes ’ 
of the present, work, and will therefore be here cited. 
The distinctions between the different classes *are very 
important to be observed in consulting foreign' Jurists, 
since they have been adopted by them from a very 
early period, and pervade All their discussions. Per¬ 
sonal statutes are held by them to be of general ob¬ 
ligation and force everywhere; but real statutes are 
held to have no extraterritorial force or obligation. 2 
"Personal statutes,” ,(says Merlin,) "are those, which 
have principally for 'their object the person, and treat 
only of property ( Mens ) 8 incidentally ( accessoirement ); 
qpch are those, which regard birth, legitimacy, free¬ 
dom, the right o'f instituting suits, majority as to age, 
incapacity to contract, to make* a will, to plead in 
proper person, etc. 4 Real statutes are those, which 
have principally # for their object property (bien), and 
which do not qpoal^fcf persons, except in relation to 
property; such are those which concern the disposi¬ 
tion, which one may make ofc his property, either while 


» t . ... 

1 Merlin, Repertoire, art. Statut. Vol. 31, et*it. 1828, Bruxelles; Saul v. His 
Creditors, 17 Martin, R. 569, 589. c *. 

• Rodenburg, De Statut. Divers, c. 3, p. 7 ; 1 Froland, Mdmoires des Statute, 

ch. 7, § 1, 2. * 

• The term “ biens,” in the sense of the civilians ahd continental jurists, 
comprehends not-merely goods and chattels, as in the common law, but real 
estate. .But the distinction between movable and immhyable property, is nev¬ 
ertheless recognized by them, < hnd givps W^e in the civil law, as well as in the 
common law, to many important distinctions as to rights and remedies. 

4 See Pothier, Coutum. d r Orldans,< ch. 1, § 1, art 6. 
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lie is living, or by testament. 1 Mixed statutes 9 -re *t&ose, 
which concern at once persons and property;” v But 
Merlin adds, “ that in this sense almost all statute* are 
mixed, there being scarcely any law relative to persons, 
which does not at the same time relate to things/’ 2 * He, 
therefore, deems the last classification unnecessary, and 
holds, that every statute ought to receive its ’denomina¬ 
tion according to its principal object As that object 
is real, *or personal, so ought the quality of the statute 
to be determined. 8 But this distribution into three 
classes is usually adopted, precisely as it is stated by 
Bodenburg: — Aut emm statutwn simpUciter disponit de per- 
some; aid solummodo de rebus ^ aut coryunclvw de idrisque . 4 
And he proceeds to explain this division in the following 


1 See Pothier, Coutum. d’Orleans, ch. 1, § 2, Art. JjL 

* Merlin, Repertoire, Statut; Id. Autori^ition Marine, § 10. 

•Ibid.* * * ■ 

A Rodenburg, De Statut. Diversitate, ch. 2, p. 4; Le Brun, Traitd de la Cgm- 
munautd, Liv. 2, ch. 3, § 20 to § 48; Bouhier, Coutuifi. de Bourg. ch. 21 to ch. 
37; Voet, de Statut § 4, eh. 2, p. 116 to p. 124; Id. p, 129 top. 143, edit 
1661; Livermore, Dissert § 65 to § 162; 1 Froland, Memoires, Quality des 
'Statuts, P. 1, ch. 3, p. 25; Id. ch. 4, p. 49, ch. 5, p. 81, ch. 6, p. 214; Boulle¬ 
nois, Traite lies Statuts, vol. 1, preface, p. 22; Pothier, Coutum. d’Orleans, ch. 
1, § 1, art 6, 7, 8. — Boullenois distributes all j^ utcS into three classes: “ Ou 
le statut dispose simplement des personnes; oirnaisposif simplemcnt des choses; 
ou il dispose tout h la fois des personnes et des choses.” 1 Boullenois, Traits 
des Statuts rdels et personnels, tit 1, ch. 2, obs.*»2, p. 25; Id. Princ. Gdn. p. 4, 
6. Mr. Henry, in his Dissertation on Person#^ 4leal, and Mixed Statutes, has 
adopted the like distribution, without any acknowledgment of the source, 
(Boullenois,) from which he has*dAwn all his materials. See ilenry on Per¬ 
sonal and Real Statutes^ ch. 1, § 2 to ch. 3, § 1, p. 2 to 33. See also Liver¬ 
more’s Dissert 2, §65 to § 162, p. 62 to 106; Id. § 168, p. 109. Mr. Justice 
Porter, in delivering the opinion of the Supreme Court of Louisiana, in the 
case of Saul v. His Creditors, (17 Martin, R. 569, 590,) said, that foreign jurists, 
by a personal statute, mean that, which follows, and governs the party subject* 
to it, wherever he gqes; pnd a real statute is that, which‘controls things, and 
does not extend beyond the limits of the cquntry, from which it derives its 
authority. Is not this a description of the effect of such statutes, rather than a 
definition of their nature ? See Id. 593. 

2* 
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manner. Quae ita ccmtrictim dicta sic habentur expUcatius: 
Aid umversus personae, status, out conditio in disposxttme statuti 
veriitur, citra ullam rerum adjectimem., adeoque de persoms 
agitur in abstracto, absque ulld considerations rerum; id, verbi 
gratis, quoto quia aetatis anno fui Juris sit, qflando exeat 
parentum potestate ; de quibus et consimilibus exer&plis most; 
fusihs . Aut in solas nudasque res statuti dispositio dirigitur, 
id nullum intervenire necesse sit actum Imams, aut atiyiiam con • 
currere pet'sonce operam; cvjusmodi sunt, quibus rertim success 
siordbus ab intestato Jus ponitur ; ut bona materna cedant 
matemis, paterna patemis, nothi succedant matnbus, non succe - 
dant patribus ; quando succedatur in stirpes, quando in capita ; 
qua} Jura successionum ab inUstato appellaveris. Aut permittit 
denique, vetat, aut ordinat, actum a persoms circa res peragen- 
dum , ex utriusque complexu constructum Statutum, contra quod, 

’ ut queat committi qiqppiam, personce actum 'intervenire necesse 
est. Quo pertinet. ■ Sine dndutto P&ntipis derebus syis nemo 
testator ; coinages sibi invicem non leganto ; vir citra consen¬ 
sual uxorium res soU non alienato 1 

§ 14. In the application of this classification to partic¬ 
ular cases, there has been no inconsiderable diversity of 
opinion among the civilians. What particular statutes 
are to be deemed personal, and what real; when they t 
may be said principally to regard ^persons, and when 
principally to‘ regard things 5 these fyave been vexed 
questions, upon ,which much siibtlety of discussion, and 
much heat of controversy hqvp been displayed. The 
subject is in itself full of intrinsic difficulties; but it has 
•been rendered more perplexed by metaphysical niceties 
and over-curious learning . 2 Hertius admits, that these 


1 Rodenburg, De Statut, Divers, ch. 2, p. 4, (2 BoullenaiS, Appendix, p. 4.) 

* See 1 Boullenois, tit. 1, ch. *1, Observ. *2, p. 16, &o.; Id. ch. 2, Ob§. 6, p. 
114 to 122; 1 Froland, Mdm. des Stat ch. 2, p. 15; 2 Kent, Conun. Lect 89, 
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aubtilttes have so perplexed the subject, that it is diffi¬ 
cult to venture even upon an explanation. His language 
is : De collisu legum anceps, difficiUs, et late diffusa est dispu- 
tatio 9 quam nesciof an quisquam expUcare iotam aggresms fnerti. 1 
And in another place, he adds: Ccderum Junioribus pie - 
risque plqfuti distinctio inter statuta, realia, 'personalia, et mixta . 
Verum in iis definiendis minim est y quam Sudani * Dodo res. 2 


p. 458 to 457, (3d edit); Saul v. His Creditors, 17 Martin, R. §69 to 5$6; 
Henry on Foreign Law, ch. 3, p. 23, &c. — The Supreme Court of Louisiana 
have made some very just remarks on this subject. “ We are led,” (says Mr. 
Justice Porter, in delivering the opinion of the Court,) “into an examination 
of the doctrine of real and personal statutes, as it is called by the continental 
writers of Europe; a subject the most intricate and perplexed of any, that has 
occupied the attention of lawyers and courts; one on which scarcely any writ¬ 
ers are found entirely to agree, and on which it is rare to find one consistent 
with himself throughout Wo know of no matter jn jurisprudence so unsettled, 
or none, that should mdre teach men distrust of tbeir.own opinions, and charity 
for those of others.” Saul u. His Creditors, (17 Martin, R. 5C9, 588.) Chan¬ 
cellor D’Aguesseau has attempted a definition, or test, of real and personal 
laws. lie says: “ The true principle in this matter is, to examine, if the stat¬ 
ute has property directly for its objeef, or its destination to certain persons, or 
its preservation in families, so # that it is not the interest of the person, whose 
rights or acts are examined, but the interests of others,-to whom it is intended 
to assure the property, or the real rights, which were the cause of the law. Or, 
if, on the contrary, all the attention of the law is directed towards the person, 
to provide in general for his qualifications, or his general absolute capacity, as 
"when it relates to the qualitjjgs of major or minor, of father or son, of legitimate 
or illegitimate, of ability or inability to contract, by reason of personal causes. 
In the first hypothesis, the statute is real; in the second, it is personal.” Cited 
in 17 Martin, R. p. 594; D’Agucsseau, (Euvres, tom. 4, p. 660, 4to. edit. IIow 
unsatisfactory is this description, when applied in practic^ 

1 1 Hertii, Opera, De Collis. Lqgum, § 1, m 1, p. 91; Id. § 4, n. 3, p. 121, 
122; Id. p. 129, and p. 170, edit* 1716. . 

* 1 Hertii, Opera, § 4, n.*3, p. 120; Id. p. 170, edit. 1716. See also 1 Fro- 
land, Mdm. Qualitd des Statu t ch. 3'to ch. 7 ; Bouhier, Coutum. de Bourg. ch. 
23, § 58, 59. — Mr. Livermore hslt given a concise view of the various opinions 
of foreign jurists on ihis subject, which will well reward a diligent pprusal. 
Liverm. Dissert 2, § 65 to § 162. His own opinions, which exhibit great acute¬ 
ness, will also be foiind in the same work from § 163 to § 214. The subject is 
very amply discussed in Froland, Boullenois, ifouhier, Le Brun, and Roden- 
bturg. 



20 


CQMJQT OF LAWS* 


[CH, I* 


c 

Bartolus has furnished a memorable example of these 
niceties. After remarking upon the distinction between 
personal and real statutes, and the mode of distinguishing 
the one from the other, and that in England the custom 
obtains of the eldest son’s succeeding to all the property, 
he says: Mihi vMetur, quod verba statubi sen caqftidudma, 
sunt diligerder intuendaAut ilia dispmunt circa res ; tel per 
kcec verba , tl Bona de^edentis, id veniant in Primogenitum; ” 
dr tunc de omnibus bonis judicabo secundum mum el stotutmfc 
vbi res sunt situates , quia jus affecit res ipsas , me possideantur 
a due, sive ad abvena. Aid verba statuti sen consuetudinis di&~ 
ponunt circa personas ; id per hcec verba ; “ Primogenitus mc- 
cedat; ” et tunc , aut Ule ta/is decedens non erat de Anglid^ sed 
ibi haberet possessions; et tunc tale statutum ad eum et ejus 
fiUos non porrigitur , quia dispositio drea personas non porrigitur 
ad forenses} Aut^taKs decedens erat AnjUcus, et tunc fiUus 
primogenitus suceederet ins bonis , quq* stmt in Anglid ff et in aliis 
succederet de jure commum. So that, according to Bartolus, 
if a statute declares in words, that “ The estate of the 
intestate shall descend to the eldest son,” (Bona decedevtis 
id veniant in primogemtum,) it is a real statute; if it says 
in words, that “ The eldest son shall succeed to the estate,” 
{Primogenitus succedat,) it is a personal statute. 2 This dis-^ 
tinction has been justly exploded by other civilians, as 
the mere order and construction of the words of the stat- 


• * 

1 Bartolus, ad Cod. Lib. 1, tit 1, De Sujn. Trinit 1. 1, Cimctos populus, n. 
42; Liverm. Dissert § 68, 69, p. 63, 64; 1 B6uIlenois, Observ. 2, p. 16, 17.— 
The text of Bartolus, in the only edition to which ‘I have access, (Venet 
1602,) abounds exceedingly in abbreviations, s« that in some few instances I 
am not perfectly sure, that I have given the exact word. 

4 l'Boullenois, tit 1, ch. 1, Obs. 2, p. 16, 17 ; Liverm. Dissert § 8, p. 22, 23; 
Id. § 67, 68,'p. 62, 63 ; Mr. Justice Porter in the case of Saul v. His Creditors, 
17 Martin, H. 669, 090 to 696; Burgundus, Tract 1, § 4, p. 16; Stookman, 
Decis. 126, § 6, p. 263. * • 
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life, atid riot it& objects, would otherwise decide its char 
aOter . 1 


1 Ibid. p. 19; Liverm. Dissert 2, § 67, 68; Id. § 69 to 77; 1 Froland, Mdm. 
Stat'ut P. 1, ch. 8, § 3, 4; Bouhier, Coutum. De Bourg. ch. 83, § 58 to 99.— 
The opinion of the Court by Mr. Justice Porter, in*Saul v. His Creditors, 17 
Martin, R, 569, 590 to 596, illustrates this subject in a very striking manner. 
“ According to the jurists,” (says he,) “ of those countries, a personal statute 
is that, which follows and governs the party subject to it wherever he goes. 

* The real statute controls things, and does not extend beyond the’limits of- the 
country,/from which it derives its authority. The personal statute of one 
country controls the personal statute of another country, into which a party 
once governed by the former, or who may contract under it, should remove. 
But it is subject to a real statute of the place, where the person subject to the 
personal should fix himself, or where the property on which the contest arises, 
ma f be situated. So far the rules are plain and intelligible. But the moment 
we attempt to discover from these writers, what statutes are real, and what are 
personal, the most extraordinary confusion is presented. Their definitions 
often differ, and whemthey agree on their definitions, they dispute as to their* 
application. Bartolus, who was one of the first, \if whom this subject was 
examined^and the most distinguished jurist 3 of his day*established as a rule, 
that, Whenever the statute commenced by treating of persons, it was a per¬ 
sonal one; but if it began by disposing of things, i£ was real. So that i? a 
law, as the counsel for the appellants has stated, was written thus: 4 The 
estate of the deceased shall &e inherited by the eldest son,’ the statute was 
real; but if it said, 4 The eldest son shall inherit the estate,’ it was personal. 
This distinction though purely verbal, and most unsatisfactory, was followed 
for a long time, and sanctioned by many, whose ^names are illustrious in 
the annals of jurisprudence; but it was ultimately ^discarded by all. D’Ar¬ 
gents, who rejected this rule, to real and personal statutes added a third, 
wliich he called mixed. The real, statute, according to this writer, is that 
which treats of immovables; In quo de rebus soli, id est iinmobilibus agitur. 
And the personal, that which concerns the person abstracted from things; 
Statutum personale est illud, quod ^fficit p'^onam universaliter, abstracte ab 
omni materia reali. The. mi^ed he states to be one, which concerns both 
persons and things. D’Argentrd, Comm, ad Leg. Brit dcs Donat art 228, n. 
5 to n. 9; tom. 1, p. 648. Tj^s definition of D’Argentfe of a personal statute 
has been adopted by every writer,, who has treated of this matter. A long 
list of them, amounting to twenty-five, is given by Froland, in, his Mdmoires 
concernans la Quality des Statuts, among which are found Burgundus, Ttoden- 
burg, Stockmans, -Vofet, find Dumpulin. (Froland, Mfimoires concernans la 
Quality de Statuts, ch. 5, No. 1.) "Bu^the definition, which he has given of a 
real statute, does not seem to- have been so generally adopted. It was, how¬ 
ever, followed by Burgundus, Rodenburg, and Stockmans. Boullenois, who 
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§ 15. Le Brun says, that in order to ascertain, whether 
a statute is personal or not, it is necessary to examine, 


is one of the latost writers, attacks the definitions ’given by D’Argentrd, and, 
as he supposes, refutes them; he adds others, whi^h appear to be As little satis¬ 
factory, as those he reject!. divides personal statutes into personal par¬ 
ticular, and personal universal; personal particular he subdivides again into 
pure personal, and personal real. (Boullenois, Traitd de la Personality et de 
la Kdalite des lois, tit. 1, cap. Obs. 4, p. 44 to p. 52.) Voet has # two defini¬ 
tions, one, that a real statute is that, which affects principally things, though it 
also relates to persons; and the other, that a personal statute is that, which 
affects principally persons, although it treats also of tilings. It would be a 
painful and a useless task, to follow these authors through all.their refinements. 
President Bouhier, who wrote about the same time as Boullenois, and who has 
treated the subject as extensively as any other writer, after quoting the defini¬ 
tions just given, and others, says, that^hey are all defective, and that he cannot 
venture on any, until the world are more agreed what statutes are real, and 
what are personal. While they remain so uncertain, he thinks the best way 
is to follow the second definition, of Yoet, which is; ( that a real statute is that, 
which does not extend b^ond the territory within which it is passed, and a 
personal is that, whicb*does.’ (Bfluhier, sur 1«£ Coutumes de Bourgogne, ch. 
23, No. 59.) This last mode of distinguishing statutes, which teaches ur, what 
efflct a statute should have, by directing* us to inquire what effect it has, is 
quite as unsatisfactory as the rule given by Bartolus, who judge4 of it by the 
words with which it commenced. The rules giveli by Chancellor D’Aguesseau 
are perhaps preferable to any other. ‘ That,’ says he, ( which truly characterises 
a real statute, and essentially distinguishes it from a personal one, is not, that 
it should be relative to ^certain personal circumstances, or certain personal 
events; otherwise, we should be obliged to say, that the statutes which relate 
to the paternal power,*the right of wardship, the tenancy by courtesy, (droit 
de viduite,) the prohibition of married persons to confer advantages on each 
other, are personal statutes, anil yet it is clear, in our jurisprudence, that they 
are considered as real statutes, the execution of which is regulated, not by the 
place of domicil, but by that, whdfc the property is situated. The true prin¬ 
ciple in this matter is, to examine if the stafu{p has property directly for its 
object, or its destination to certain persons, or its preservation in families, so 
that it is not the interest of the person, whose rights or acts are examined, but 
the interest of others, to whom it is intended/to assure the property, or the 
real rights which were the cause of the law. Or, i£ on the contrary, all the 
attentioti of the law is directed towards the person, to provide in general for Jus 
qualifications, or his general and absolute capacity; as, when it relates to the 
qualities of major or minor, o# father j>r bf sod , legitimate or illegitimate, 
ability or inability to contract, by reason of personal causes/ ‘ In the first 
hypothesis the statute is real, in. the second it is personal, as is well explained 
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whether it universally governs the state of the person, 
independent of property. If it does not Universally gov¬ 
ern the state of the person, but only particular acts .of 
the person, it is not personal. Thus, a statute, which 
prohibits tnarrifd persons from making donations to each 
other, is purely real and local; beca&fe it regulates a 
particular act only. And a statute, to be. personal, must 
regulate,, the stati of the person .without speaking of 
property, (Uens)s> Thus, a statute, which excludes fe¬ 
males from inheriting fiefs, in favor of males ; of, which 
excludes a beneficiary heir from the succession, in favof 
of*the simple heir; or, which excludes a daughter, who 
is endowed, from the succession, is real and ,local; for all 


in these words of D’Argentrd: “ Gum statutum non simpliciter inbabilitat, sed 
rataone fundi ant juris realis alterum respioientis ext (4. personas contrahentes, 
totas hanc jnhabilitatem non egsedi locum statuti."' {vJEuvres, D’Aguesseau, 
Vok 4, 660, cinquante-quatrifeme plaidoyer.) This definition is, we think, 
better than any of the rest; though even in the application of it to some casek, 
difficulty would exist. If the subject has been susceptible of clear and posi¬ 
tive rules, we may safely believe this illustrious man* would not have left it in 
doubt; for if any thing be more remarkable in him. than his genius and his 
knowledge, it is the extramdinary fulness and clearness, with which he ex¬ 
presses himself on all questions of jurisprudence. \yhen he, therefore, and 
so many other men, of great talents and learning, qre thus found to fail m 
fixing certain principles, we are forced to conclude, tfiat they have failed, 
not from want of ability, but because .the matter was not susceptible of being 
settled on certain principles. They have attempted to go-too far; to define 
and fix that, which cannot in the nature of things be defined and fixed. They 
seem to have forgotten, that they wrote on a qffestion, which touched the comity 
of nations, and that, that comity is, and ever mast be, uncertain; that it must 
necessarily depend onoa variety of circumstances, which cannot be reduced 
within any certain rule; that qp nation will suffer the laws of another to inter¬ 
fere with her own, to the injury 6S her -citieens; that, whether they do or not, 
must depend upon rite •condition of the country, in which the foreign law is 
sought to be enforced, die particular law of her legislation, her policy, and the 
character of her institutions; that in the conflict of laws, it must be often a 
matter of doubt, which should prevail, and th<4t, Whenever that doubt does 
exist, the court, which decides, wMl prefer the laws of its own country -to 
that of the stranger.’* 
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those statutes speak of property. For the scdhe reason, 
he holds the SenatHs-consultum Velleianum, by which a mar¬ 
ried woman was prohibited from’ binding herself, for the 
debt of another person, 1 (and which was borrowed from 
the Roman law into .the customary jurisprudence of soipe 
of the French provinces,) to be a real statute ; because it. 
regulates a particular act of the person 1 only. 2 * And he 
adds, that the definition of a real statute results from that 
of a'personal statute. In one word, .a statute is real 
which regulates a particular act of the person, or which 
Speaks of property. 8 Other jurists of distinguished repu¬ 
tation (among whom is Boullenois) have denied this^to 
be a sound distinction; and have specially held the Sen- 
atfis-consuttum Velleianum to be a personal statute. 4 * 

§ 16. It is not n\y design to engage in the contro¬ 
versy, as to whatvorfstitutes the true distinction between 
personal statutes and ifeal statutes, or to examine the 
iperits of the various systems propounded by foreign 
jurists on this subject. It would carry me too far from 
the immediate purpose of these dbmmentaries, even if I 
felt myself possessed (which I certainly do not) of that 
critical skill and learning, which such an examination 
would require, in ,order to treat the subject with suitable 
dignity. My object is rather to present the leading 
principles upon some of the* more important topics of 
private international jurisprudence, and to use the works 
of the civilians, to illustrate^ oonfirm, and expand the 


1 Dig. lib. 16, tit. 1,1. 1; Id. 1. 16, § 1. c ® 

• Le Brun, Trait4 de la Communautl, Liv. 2, eh'. 8, $ 5, n. 20 to 48, p. 810 
to 819. 

» Ibid. • • . 

4 L-Boullenios, Princ. Gen.i5; Id. Obser. 3, p. 40; Id*. Obser. 4, p. 48,40; 

Id. Obser. 5, p. 78, 70, 82, 101, 108, 105, 106, 118; Henry ,on Foreign Law* 
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doctrines of the common law, so far at least, as the latter 
have assumed a settled .|prm. If, in referring to the 
authority of the civilians, I should speak of the personal¬ 
ity of laws, ( personalUS des statidB,) and the reality of laws, 
(rSaHtS des statute;) let it not be attributed to a spirit of 
innovation upon the received usages of our language; 
but rather to a desire to familiarize expressions, which in 
this peculiar sense have already foupd their way into our 
juridical discussions,*and are becoming dpily niore and 
more important to be understood by American lawyers, 
since they are incorporated into the very substance of 
the' jurisprudence of some of the States in the Union. 1 
By the personality of laws foreign jurists generally mean 
all laws, which concern the condition, state, and capacity 
of persons; by the reality of laws, ,all laws, which con¬ 
cern property or’things; quce ad rem* spgctant? Whenever 
they wish to express that the dperation'of a law is uni- \ 
versal, they compendiously announce, that it is a per¬ 
sonal statute; and whenever, on the fcther hand, they 
wish to express, that* its operation is confined to the 
country of its origin, they simply declare it to be a real 
statute. 

» 

- - ’ 

1 See note to 2 Kent, Comm. Lect. 39, p. 456, 3d edit. * 

* 1 Boulienois, Observ. 8, p. 41, 46.—Mr. Livermore, in^iis Dissertations, 
used the words, personality and reality; Mr. Henry, in his work, the words 
personalty and realty. I have preferred the former, ds least likely to lead 
to mistakes, as “ personalty ” is i$i our law confined to personal estate, and 
“ realty ” to real estate. * 
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CHAPTER n. 

GENERAL MAXIMS OP INTERNATIONAL JURISPRUDENCE. 

§ 17. Before entering upon any examination of the 
various heads, whichca treatise upon the Conflict of Laws 
will naturally ^embrace, it seems necessary to advert to a 
few general maxims or axioms, which constitute the 
bas}s,.upon which all reasonings on the subject must nec¬ 
essarily rest; and without the express or tacit admission 
of which, it will be found impossible to arrive at any 
principles, to govern the conduct of nations, or to regu¬ 
late the due administration of justice. 

§ 18. I. The first hnd most general maxim or proposi¬ 
tion is that, which ha$ been already advertedc to, that 
qyery nation possesses an exclusive sovereignty and 
jurisdiction withifi its own territory. The direct conse¬ 
quence of this rule* is, that the laWs of every State affect, 
and bind directly all property, whether real or personal, 
within its territory; and all persons, who are resident 
within it, whether natural bom subjects, or aliens; and 
also all contracts made and acts done within it. 1 A State 
may, therefore, regulate the fnanner and circumstances, 
under‘which property, whether real, or personal, or in 
action, within it, shall be hek3,etransmitted, bequeathed, 
transferred, or enforced; the condition, capacity, and 
state, of all persons within it; the validity of contracts, 
and other acts, done within it; (he resulting rights and 

duties growing out of these contracts'and acts; and the 

' ... 

c • 

c 

1 Henry on Foreign Law, P. 1, ch. 1, § 1, p. 1 ; Huberus, Lib. 1, tit. 3, § 2; 
Campbell v. Hall, Cowp. R 208 ; Buying v. Smith, 2 Hagg. Consist B. 883 
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remedies, and modes of administering justice is ail cases 
calling for the interposition of its tribunals to protect* 
and vindicate, and secure the wholesome agency of its 
own laws within its own domains. 

§ 19. Accordingly, Boullenois has laid down the fol¬ 
lowing among his general principles, (Principes genSraux). 
He says, (1.) He, or those, who have the sovereign 
authority, have the sole right to make laws; and these 
laws ought to be ’executed in all places within, 
sovereignty, where they are known, in the prescribed 
manner. (2.) The sovereign has power and ftutfeqjfity 
ov£r his subjects, and over the property which they 
possess within his dominions. * (3.) The sovereign has 
also authority to regulate the forms and solemnities of 
contracts which his subjects make within the territories 
under his dominions; and to prescribes the rules for the 
administration of justice. (4.) The sovereign has also a 
right to make laws to govern foreigners, in many case^; 
for example, in relation to property, which they possess 
within the reach of his sovereignty ;• in relation to the 
formalities of contracts, which they make within his 
territories; and in relation to judiciary proceedings, if 
they institute suits before his tribunals, % (5.) The sover¬ 
eign may in like manner make laws for foreigners, who 
even pass through his territories ; but these are conf* 
monly simple laws of police, made for the preservation 
of order within his dominions; and these laws are either 
permanent, or they, are made only for certain particular 
occvftrences. 1 The same doctrine is, either tacitly or ex¬ 
pressly, conceded by every other jurist, who has dis¬ 
cussed the subject at large, whether he has written upon 

municipal law/Qi 4 upon public law. 8 

% * 


1 1 Boullenois, Traits des Statute, p. 2,8,4. 


* Vattel, B. 2, cb- 7, § 84, 85. 
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- § 20.‘ IL Another maxim, or proposition, is, that no 
^ate or nation can, by its laws, directly effect, or bind 
property out of its own territory, or bind persons not 
resident therein, whether they are natural born subjects 
or others. This is a natural consequence of the first 
proposition f for it would be wholly incompatible with 
the equality and exclusiveness of the sovereignty of 
all nations, that any. one nation should be at liberty to 
regulate' either persons or things not within its own 
territory. It would be equivalent to a declaration, that 
the sovereignty over a territory was never exclusive in 
any nation, but only concurrent with that of all nations ; 
that each could legislate for all, and none for itself; and 
that all might establish rules, which none were bound to 
obey. The absurd results of such a state of things need 
not be dwelt upo^, 'Accordingly Rodenburg has signifi¬ 
cantly said, that no sovereign has a right #o give the 
law beyond his own dominions; and if he attempts it, 
he may be laWftilly refused obedience; for wherever 
the foundation of lows fails, there* their force and juris¬ 
diction fail also. Constat igitur extra territorium legem dicere 
Ucere nemini, idque si fecerit quis , impune ei non pareri; quippe 
vbi cesset •statidorum fundamentum 9 robur , et jurisdictio} P. 
Voet speaks to the same effect; Nullum stalutum sive in 
fem, sive in personam y si de ratiorte juris eivilis sefmo instituatur , 
sese eztendit ultra statuentis territorium? Boullenois (as we 
have seen) announces the same rule: De droit etroit , toutes 
let, loix , que fait un spuverain , riont *forc§ e{ autorite que dans 
V Stendue de sa domination ; 3 and, indeed, it is the common 
language of jurists. 4 Mr. Chief Justice Parker has recog- 


1 Rodenburg, de Stat. ch. 8, § 1, p. 7. ’ 

* Voet, de Stat. § 4, ch. 2, n? 7, p. ; Id. 188, 139, edit. 1661. 

* 1 Boullenois, des Statut. Princip. Gdn. 6, p. 4; Id. ch. 3, Obsorv. 10, p. 162. 

* Idem. 
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nized the doctrine in the fullest manner. “ That the 
laws” (says he) "of any State cannot by any inherent 
authority be entitled ’to respect extraterritorially, or 
beyond the'jurisdiction of the State, which enacts them, 
is the necessary result of the independence of distinct 
sovereignties.” 1 

§ 21. Upon this rule there is often ingrafted an excep¬ 
tion, of |ome importance to be rightly understood. It 
is, that although the laws of a ithtion have ho direct 
binding force, or effect, except upon persons within its 
own territories; yeb that every nation has a right to 
bind its own subjects by its own laws in every other 
place. 2 In one sense this exception may be admitted to 
be correct, and well founded the practice of nations; 
in another sense it is incorrect^ oy, at least, it requires 
qualification. Every nation has hitherto assumed it as 
clear, that possesses- the right to rOgidate and govern 
its own native born subjects everywhere ; and conse¬ 
quently, that its laws extend to, and bind such subjects 
at all times, and in “all places. This is commonly ad¬ 
duced as a consequence of what is called natural alle¬ 
giance, that is, of allegiance to. the government of the 
territory of a man’s birth. Thus, Mr.* $ustice Blackstone 
says: a Natural allegiance is such as is due from all men, 
born within the king’s doirfinions, immediately upon their 
birth.” " Natural allegiance is, therefore, a debt of grati¬ 
tude, which cannot be forfeited, cancelled, or altered, by 
any change of time, place, or circumstance. An English¬ 
man, who removes to France, or to China, owes the same 


1 Blanchard v. Russell, IS Mass. R. 4. — The same doctrine is reasoned out 
with great ability in the opinion of'Mr, Chief Justice Taney in the case of the 
Bank of Augusta v. Earle, IS Peters, R. 584 to 591. 

* Henry on Real and Personal Statutes, P. 1, ch. 1, p. 1. 

3* 
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allegiance to the king of England there as at home, and 
twenty years hence as well as now.” 1 And he proceeds 
to distinguish it from local allegiance, which is such a a is 
due from an alien, or stranger born, for so long a time as 
he continues within the dominions of a foreign prince. 
The former is universal and perpetual; the latter ceases 
the instant the stranger transfers himself to another 
country ; 2 and it i^ therefore, local and temporary, 
Vattel, oh the other hand, seems to admit the right of 
allegiance not to be perpetual even in natives; and that 
they have a right to expatriate themselves, and, under 
some circumstances, to dissolve their connection with the 
parent country. 8 • 

4 22. Without enterinyupon this subject, (which.prop¬ 
erly belongs to a general treatise upon public law,) it 
may be truly said*that no nation is bound to respect the 
laws of another "nation, made in regard to tl® subjects of 
the latter, who are non-residents. The obligatory force 
of such laws of airy nation cannot extend beyond its own 
•territories. And if-such laws are'incompatible with the 
laws of the country, where such subjects reside, or in¬ 
terfere with the duties which they owe tothe country 
where they reside^ they will be disregarded by the latter. 
Whatever may be the intrinsic or obligatory force of such 
laws upon such persons, if they should return to their 
native country, they can have none in other nations 
wherein they reside. Such laws may give rise to per- 
epnal relations between the sovereign # aijd subjects, to be 
enforced in his own domains; but they do not rightfully 
•extend to other nations. Statuth suo claudimtur territorio, 


1 1 Black. Comm* 869, 370 ; Foster, C. L. 1*84. 
- Ibid. 

• Vattel, B. I* cL 19, § 220 to 228. 
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nec u&m ikrrdorium 'dispomid. Notyind eedj is there, strictly 
speaking,"any* difference in this respect* whether sufth 
laws Concern the persons, or concern the property of 
native subjects. A-State has just as much' intrinsic right, 
and no more,*to give to its own laws an extraterritorial 
force -as to the property of its subjects situated atooad, 
as it has in relation to the persons of its subjects domi¬ 
ciled abroad. ***That is, as sovereign laws, they have no 
obligation on either the person or the property. 'When, 
therefore, we speak of the right of a State to bind its own 
native subjects everywhere, we speak only of its own 
claim and exercise of sovereignty over them when they 
return within its own territorial jurisdiction, and not of 
its right to compel or require obedience to such laws on 
the part of other nations within .their own territorial 
sovereignty. On the contrary, evhry» nation has an ex¬ 
clusive* rig®b to regulate persofas and things within its 
own territory according to its own sovereign will apd 
public pqjicy. * 

• § 23. III. From these two maxims or propositions, 
there flows a third, and that is, that whatever force and 
obligation the laws of one country have in another, 
depend solely upon the laws and municipal regulations 
of the latter, that is to say, upon its own proper jurispru¬ 
dence and polity, and updn its own express or tacit con¬ 
sent. 1 A State may prohibit the operation of all foreign 
laws, and the rights growing out of them, within its own 
territories. It may prohibit some foreign laws, and it 
may admit the operation of others. It may recognize, 
and modify, and qualify some "foreign laws ; it may en¬ 
large, or give universal effect to others. It may interdict 

the administration* of some* foreign laws; it may favor 

• » 


1 Huberus, Lib. 1, tit 3, § 2. 
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the introduction of others. When its own code speaks 
positively on the subject, it must be obeyed by all per¬ 
sons who are within the reach of its sovereignty. When 
its customary, unwritten, or common law speaks directly 
on the subject, it is equally to be obeyed; for it has an 
equal obligation with its positive code. When both are 
silent, then, and then only, can the question properly 
arise, what law is to govern in the absence of ajiy clear 
declaration of the sovereign will. Is the rule to be pro¬ 
mulgated by a legislative act of the sovereign power ? 
Or is it to be promulgated by courts of law, according to 
the analogies which are furnished in the municipal juris¬ 
prudence ? This question does not admit of any uni¬ 
versal answer; or rather, it will be answered differently 
in different communities, according to the organization 
of the department^ of'each particular government. 1 

§ 24. Upon the continent of Europe some ^f the prin¬ 
cipal states have silently suffered their courts to draw 
fms portion of their jurisprudence from the analogies 
furnished by the civil law, or by tUeir own customary or 
positive code. France, for instance, composed, as it for¬ 
merly was, of a great number of provinces, governed by 
different laws and pustoms, was early obliged to sanction 
such exertions of authority by its courts, in order to pro¬ 
vide for the constantly occurring claims of its own sub¬ 
jects, living and owning property in different provinces, 
in a conflict between the different provincial laws. In 
England and Afherica the courts of ju^tipe have hitherto 
exercised the same authority in the most ample manner; 
and the legislatures have in no distance (it is believed) 
m either country interfered to provide any positive regu¬ 
lations. The common law of both Countries has been 

• * • 


1 See Post, § 88. 
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expanded to meet the exigencies of the times, as they 
have arisen; and so far as the practice of nations, or the 
jus gentium privatum, has been supposed to furnish any 
general principle, it has been followed out Tfrith a .wise 
and manly liberality. * * 

§ 25. The real difficulty is to ascertain, what princi¬ 
ples in point of public convenience ought to regulate the 
conduct^of nations on this subject iq, regard to each other, 
and in what manner they can be best applifed^to the 
infinite variety of cases, arising from the complicated 
concerns of human society % modern times. No nation 
can be justly required to yield up its own fundamental 
policy and institutions* in favor of those of another 
nation; Much less can any nation be required to sacri¬ 
fice its own interests in favor of another; or to enforce 
doctrines, whiohj in a moral or political view, are incom- 
patible/with its own safety, or happiness** or conscientious 
regard to justice and duty. In the endless diversities of 
human jurisprudence many laws must*exist in one conn* 
try, which are the result of local or accidental circum¬ 
stances, and are wholly unfit to be ingrafted upon the 
institutions and habits of another. Many laws, well 
enough adapted to the notions of heatfien nations, would 
be totally repugnant to the feelings, as well as to the jus¬ 
tice of those which embrace Christianity. A heathen na¬ 
tion might justify polygamy, or incest, contracts of moral 
turpitude,-or exercises *o«f despotic cruelty over persons, 
which would fye ,rephgnant to the fitfst principles of 
Christian duty. The laws of one nation may be founded 
upon a narrow selfishness, exclusively adapted to pro¬ 
mote its own peculiar policy, or the personal or propria* 
tary interests, of its own subjects, to the injury or even 
the ruin of those of the subjects 1 of all other countries. 
A particular nation may refuse all reciprocity of com- 
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merce, rights, and remedies to others. It may assume a 
superiority of powers and prerogatives, for the Very pur¬ 
pose of crushing those of its neighbors, who are less 
tunate or less powerful. In these, and in many ether 
oases, which may easily be put, without any extravAr 
ganee of supposition, there would be extreme difficulty 
in saying, that other nations were bound to enforce laws, 
institutions, or custom's of that nation, which w^re sub¬ 
versive of their own morals, justice, or polity. Who, for 
instance, (not to multiply ca^s,) who would eontend that 
any nation in Christendom ought to carry into effect, 
to its utmost range, the paternal power of thef ancient 
Romans in their early jurisprudence, extending to power 
over the life and death of their children? 1 Or, who 
would now contend for that terrible power (if it ever 
really existed)- undef the law of the ^Twelve Tables, 
which enabled Creditors *to cut their debtor’s body into 
pieces, and divide it among them ? 2 
* §26. The jurists of continental Europe have with 
uncommon skill and acuteness ehdeavored to collect 
principles, which ought to regulate this subject among 
all nations. But it is very questionable, whether their 
success has been a£ all proportionate to their labor; and 
whether their principles, if universally adopted, would be 
found either convenient, or de&irable, or even*just, under 
all circumstances. Their systems, indeed, have had mainly 
in view the juridical polity, fitthe different provinces 
and States of a common empire, although they are by no 
means limited to such cases. It is easy to see, that, in a 


1 Law* of the Twelve Tables, Table 4, ch. 1; 1 Pothier, Pandects, and Id. 
§ 1 , 2, (8vo. edit. Paris, 1818, p. 886,,887) ; 1 Black. Comm. 452^ Fergumon 
on Marriage and Divorce,-411 jeGrotius^B. *2, ch. 5, § 7. 

* Table 8, ch. 4 ; 1 Pothier, Pandects, and Id. Comm. § 2, (8vo. edit. Paris,' 
1818, p. 372, 880, 881) ; 2 Black. Comm. 472,473. 
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nation* like France before the revolution, governed by 
deferent laws in its various provinces, some uniform rules 
might be adopted, which would not be equally fit for the 
adoption of independent nations, possessing no such,com* 
interests, or such a common basis of jurisprudence. 
The leading positions maintained by many of the French 
jurists are, that the laws of a country, "which concern per- 
son% who reside within, and are subject to the territorial 
jurisdiction, ought to be deemed of universal dbligation 
in all other countries; that the laws, which concern the 
property of such persons, olight to be deemed purely lo¬ 
cal, and the laws of a mixed character, concerning such 
persons and property, ought to be deemed local, or uni¬ 
versal, according to their predominant character. Thus, 
Boullenois lays down these rules ip pointed terms: Les 
loix pur es per somites, soil personelles unlvenellesoil personelles 
particut&res, se portent partout; c'tst d> dire, que Vhorrme est 
partout de Vetat, sod universel, sod particuUer , dont sa personae 
est afficdee, par hx hi de son domicil. Los loix recites n*ont 
point d'extension directed indirede, hors la jurisdiction et la 
domination du legislateur. Le sujet et le materiel dominant di- 
red et immediat du statut en determine la nature et qualitS ; 
c'est d dire, que le sujet d le materiel le font etre rSel, ou per¬ 
sonnel} 

§ 27. Independent of the almost insurmountable diffi¬ 
culties, in which the continental jurists admit themselves 
to be involved, in the attempt to settle the true char¬ 
acter of these mixed cases of international jurisprudence, 
and about which they have been engaged in endless 
controversies with each other, there are certain excep¬ 
tions to these rules, generally admitted, which shake the 
very foundation, on which they rest, and admonish us 

__a___. 


1 1 Boullenois, Traitfe des Statute, Pnn. G&n. 16, 23, 27, p. 6, 7. 
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that it is for easier to give simplicity to systems, than to 
reconcile them with the true duties and interests of all 
nations in all cases. Take, for example,* two neighboring 
States, one of which admits, and the other of which pro 4 * 
hibits the existence of slavery, and the rights of proper¬ 
ty growing out of it; what help would it be to either, in 
ascertaining its own duties and interests in regard to the 
other, to say, that their laws, so far as-they regard the 
persons of the slaves, were of universal obligation; and, 
so far as they regard the property in slaves, they were 
real, and of no obligation beyond the territory of the 
lawgiver ? 1 

§ 28. There is, indeed/great truth in the remarks, 
which have been judicially promulgated on this subject 
by a learned court. *“ When so many men of great tal¬ 
ents and learning*ard thus found to fail in fixing certain 
principles, we Ape forced to conclude, that they have 
failed, not from want of ability, but because the matter 
was not susceptible of being settled on certain principles. 
They have attempted to go too*far, to define and fix 
that, which cannot, in the nature of things, be defined and 
fixed. They seem to have forgotten, that they wrote on 
a question, wh^h pouched the comity of nations, and that 
that comity is, and ever must be, uncertain. That it 
must necessarily depend on a variety of circumstances, 
which cannot be reduced to any certain rule. That no 
nation will suffer the laws off another to interfere with 
her own to the injury of her citizens. That, whether 
they do or not, must depend on the condition of the 
country, in which the foreign law is sought to be en¬ 
forced ; the particular nature of her legislation, her poli- 


1 See Somerset's case, and Hargrave’s note to Co. Lit. 79, b , note 44. 
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cy, and the character, of <her institutions. That in' the 
conflict of laws, it must often be a matter of doubt, which 
shfruld prevail; and that whenever a doubt does exist, 
the court, which decides, Will prefer the laws of its own 
country to that of the stranger” 1 

§ 29. Huberus has laid down three axioms, which he 
deems sufficient to solve all the intricacies of the sub¬ 
ject* The first is, that the laws of every empire haye 
force only within the limits of its own government, and 
pbind all, who are subjects thereof; but not beyond those 
limits. 2 The second is, that all persons who are found 
within the limits of a government, whether their resi¬ 
dence is permanent or temporary, are to be deemed sub¬ 
jects thereof. 8 The third is, that the rulers of every 
empire from comity admit, that the laws of every peo¬ 
ple, in force wifhin its own limits, ought to have the 
same force everywhere,*so far as they do not prejudice 
the powers or rights of otljer governments, or of their 
citizens. 4 "From this,” he adds, "it appears, that this 
matter is to be determined, not simply by the civil laws, 
but by the convenience and tacit consent of different 
people; for since the laws of one people cannot have 
any direct force among another people* so nothing could 
be more inconvenient in the commerce and general in¬ 
tercourse of nations, than lhat what is valid by the laws 
of one place should become without effect by the diver¬ 
sity of laws of another j mid that this is the true reason 


1 Mr Justice Porter, in delivering the opinion of the Court in the case of 
Saul v. His Creditors, 17 Martin, R. 569, 595, 596. • 

1 Iluberus, Lib. 1, tit 9, de Confliotu Legum, § 2, p. 588. 


* Ibid. 




4 Huberus, Lib. 1, tit 8, de Conflictu *Legum, § 2, p. 538. 
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of the last axiom, of which no one hitherto seems to have 
entertained any doubt” 1 * 

§ 30. Hertius seems to have been dissatisfied with 
tiiese rules; and especially with the last; and he doubts 
exceedingly, whether this comity of nations* founded 
upon the notion of mutual convenience and utility, can 
furnish any sufficiently solid basis of a system. Ob re - 
ciprocam enim utilUatem , in disciplmam juris gentian abuse, 
ut civitas atterins dvitatis leges apud se valere paMur, ade- 
oque exemplum hoc, ut evidentissimi argumenti ad proban - 
dum, quod jus gentium reverd a jure natures distinetum sit, 
vult observari. Verum enim ms valde dubitamus, mm res 
hcec ex jure gentium, sive midud earum indidgentid, possit defir 
niri, presertim cum in und eddemque civitate collisio scepissime 
fiat. Norunt eiiam periti ex soils exempUs jus gentium adstru- 
ere, qtiam sit fallax; turn si sold popuhrum conniventid id niti 
dicamus, quae juris er ^> efficacia ? 2 • He adds, that ke is dis- 
ppsed to search deeper into the matter: Nobis paullo aUius 
Ubet repetere ; 8 afid he proceeds to enunciate hta^own 
views under the known distinctiohs of personal statutes 
and real statutes, and then lays down the following rules. 
(1.) “ When a law is directed, or has regard, to the person, 


1 Ibid. — These axioms of Huberus ai*e so often cited, that it may be well to 
give them in his own words. “(1) Leges cujusque imperii vinf habent intra 
terminos ejusdem reipublicee, omnesque ei subjectos obligant, nec ultra. (2) 
Pro subjectis imperio habendi sunt omnfes/qui intra terminos ejusdem reperi- 
untur, sive in perpetuum, sive ad tempus ibi commorentur. (8) Rectorcs 
imperiorum id comitur agunt, ut jura cujusque populi intra terminos ejus exer- 
cita teneant ubique suam vim, quatenus nihil potestati aut juri alterius impe- 
rantis ejusque civium prsejudicetur.” 2 Hub. Lib. 1,' tit 3; De Conflictu 
Legum, § 2. 

• Hertii Opera, De Collis. Leg. § 4, n. 8, 4, p. 120; Id. p. 170,171, edit 
1716. 

* Ibid. 
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War6‘tcMlook to^te ^gwoniedlby) the law of the ooun- 
try, to which he is personally subject 1 * .Qymdo lex in per - 
sanam dirigihetj respiciendim eel ad lege* tlHus civitatis, qucejper- 
sOtiartf babel sufyfeetam. 1 * (2.) u If a law bears directly upon 
things, it ite local, in whatever place and by whomsoever 
the act is done*” Si lex directs rei imponUvr, ea locum hdbet , 
ubicunque etiarti locorum. el a quocunqUe actus pelebretur? (3.) 
“ If a law gives the form (prescribes the form) to the act, 
then tl# place of the act, and not of the domicil of the 
party, or of the situation of the thing, is to be regarded.” 
Si lex actui formam dat, inspiciendus est locus adds, rum domi¬ 
cilii, non rei sites? Now, after the admission of Hertius him¬ 
self, that the usage of natiorA must furnish a very fal¬ 
lacious guide on such a subject, it is not a little difficult 
to perceive, what superior authority or value his own 
rules *have over those of Huberus! The latter has at 
least this satisfactory foundation for big*most important 
rule, that he is mainly guided in it by the practice pf 
nations; and he thus aimed, as Grotius* had done before 
him, to avail himself of the practice of nations, as a solid 
proof of the acknowledged law of nations. 4 

§ 31. Som^ attempts have been made^but without suc¬ 
cess, to undervalue the authority of Hhbprus. It is cer¬ 
tainly true, that he is not often spoken of, except by ju¬ 
rists belonging to the Dutch School. Boullenois, however, 
has quoted his third and last axiom with manifest appro- 


1 1 Hertii, Opera, De Collis. § 4, art 8, p. 128; Id. p. 175, edit 1716 ; Post, 
§ 288. 

* Id. § 4, art. 9, p. 128 ; Id. p. 177, edit 1716 ; Post, § 238. 

8 1 Hertii, Opera, De Collis. Leg. § 4, art 10, p. 126; Id. p. 179, edit*1716 ; 
Post, § 238. . * 

4 The Scottish courts seem constantly, to have»held the doctrine of Huberus 
in his third axiom to be entirely correct See Fergusson on Marr. and Div. 
995, 396, 410. 
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bation.l But it will require very little ai{t of authority 
to countenance ‘his work?, if his maxima are well founded; 
and if they> are not, no approbation founded on foreign 
recognitions of them, ean disguise their defects. It is not, 
however, a slight recommendation of his works, that 
hitherto he has possessed an undisputed preference on 
this subject oyer other continental jurists, as well in 
England as in America. Indeed, his two first^maxims 
will in the present day scarcely be disputed by (My one; 
and the last seems irresistibly to flow from the right and 
duty of every nation to protect its own subjects against 
injuries, resulting from* the unjust and prejudicial influ¬ 
ence of foreign laws*; and® to refuse its aid to carry into 
effect any foreign* laws, which are repugnant to its own 
interests and polity. c 

| 32. It is difficult to Conceive, upon what ground a 
claim can be rented, to ''give to any municipal laws an 
extraterritorial effect, when ( those laws are prejudicial 
to the rights of Other nations, or to those of theif sub¬ 
jects. It would at *once. annihilate the sovereignty and 
equality of every nation, which should be called upon 
to recognize and enforce them; or compel^it to desert 
its own proper ^interest and duty to its own subjects in 
favor of strangers, who were regardless of both. A claim, 
so naked of any principle of just authority to support 
i^ is wholly inadmissible. 

§ 33. It has been thought* by some jurists, that the 
term, “comity,” is not sufficiently .expressive of the 
obligation of 'nations to give effect to foreign laws, when 
they are not prejudicial to their own-rights and inter¬ 
ests. * And it has been suggested, that the doctrine 


4 - 




1 1 Boullenois, Traits des Statute, ch. 8, Obser. 10, p. 155. 
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rests on a deeper foundation; that it is not so much a 
matter of comity, or courtesy, as .& matter of paramount 
moral duty.k Now, assuming, that such a moral duty 
does exist, it clearly one of imperfect. obligation, like 
that oT beneficence, humanity, and charity. Every 
nation must be the final judge for Itself, not only of the 
nature and extent of the duty, but of the occasions, on 
which ifg exercise may be justly demanded. And, cer¬ 
tainly, there can be no pretence to say, that any foreign 
nation has a right to require the full recognition and 
execution of its. own laws in other territories, when 
those laws are deemed oppressive or injurious to the 
rights or interest of the inhabitants of the latter, or 
when their moral character is questionable, or their pro¬ 
visions are impolitic or unjust. 2 Even in other cases, 
it is difficult to “perceive a clear foundation in morals, 
or in natural law, for declaring, that* any nation has a 
right (all others being equal in sovereignty) to insist 
that its own positive laws shall be of superior obliga¬ 
tion in a foreign realfa to the domestic laws of the lat¬ 
ter, of an equally positive character. What intrinsic 
right has one nation to declare, that no^ contract shalL be 
binding, which is made by any of its .subjects in a for¬ 
eign country, unless they are twenty-five years of age, 
any more than another ftation, where the contract is 
L made, has a right to declare, that such contract shall 
be binding if made by any person of twenty-one years 
of age ? One shpujd suppose, that if there be any thing 
clearly within the scope of national sovereignty, it is 


+ l 

1 Liverm. Dissert, p.. 26 to p. 30. 

* See Mr. Justice Porter, in the oase of Saul y. His Creditors, 17 Martin, R. 
569, 596 to 599. * 
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the right to fix, what shall be the rule to govern coifr 
tracts made within its own territories. 1 

§ 34. That a nation ought not to make ihs own juris¬ 
prudence an instrument of injustice to other nations^ or 
to their subjects, may be admitted. But in a vast vari¬ 
ety of cases, which may be put, the rejection of the 
laws of a foreign nation may work lose injustice, than 
the enforcement of them will remedy. And, here again, 
every nalion must judge for itself, what is its true duty 
in the administration of justice in its domestic tribunals. 
It is not to be taken for granted, that the rule of the 
foreign nation, wtiich complains of a grievance, is right, 
and that its own rule is wrong. 

§ 35. The true foundation, on which the administra¬ 
tion of international law must rest, is, that the rules 
which are to gowerrf are those which arise from mutual 
interest and utility, frotn a sense of the inconveniences 
which would result from a contrary doctrine, and from 
a sort of moral* necessity to do justice, in order that 
justice may be done to us in u return. 2 This is the 
ground lipon which Bodenburg puts it. Quid, igitur 
(says he) rei in causd est, quod personalia statuta terrdo¬ 
num egrediantur ?, Unicum hoc ipsa rei natura ac neces- 
sitas invexit , id cum de statu et conditions hominum queeri- 
tur, uni solummodo judid, et tyuidem domicilii, universum in 

t 4 * 

ittd jus sit attribidmn; cum enim ab uno ccrtoque loco 
stutim kominis legem cwdpere <•mcesse est, quod absurdum, 
xearumque rerum naturaliter inter se pugnq, ford, ut in quot 
tloca quis iter fasciens, aut navigans, delectus fuerit, totidem 
Me statum mutard aut conditionem; id uno eodemque temr 


1 See post, § 75; and Mu* Justice # Porter’s opinion in Saul v. His Creditors, 
7 Martin, B. 569, 596, 597, 598. 

* Liverm Dissert, p. 28; Blanchard v, Bussell, IS Mass. B. 4. 
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pore bio suf > juris,\ Ufa' afamiftitumS' sti; uxor maul m 
potestate ifiri, et extra eandetn sit; aUo faso Jwbeatur quis 
prodigus, otto* frugi) President -Boulder expounds the 
ground * with still more distinctness* Main avard toutes 
chose* il faut se souvenir, qu'encore que le rkgte Strode sod 
pour 'la rcseridion des coutumes dans lews Unities, Vextern* 
sion cn a -manmmns StS adntise en faveur de Vutiltie pub- 
lique i, et % souvent mSm% par me espSce de nScessitS, dec. 
Ainsi, qutmd les peoples voisins out souffert cette* extension, 
ce riest point quits se soient vtis sounds & un statut Stranger. 
(Test seuiement , parce quits y ont trouve leur intSret particu- 
Uer en ce, qu’en pareil cas leurs coutumes %nt le mSme avard - 
age dans les provinces voisines. +On pent done dire , que cette 
extension est snr une espSce de droit des gens , et de Uenseance , 
en virtu duquel les diff'evens peuples styit tacitement demeurSs 
daccord, de souffnr cette extension de dbutime d coxdume, toutes 
les fois~ que I’equtie et VutUite commune ' lerfemanderoient; d 
moins que cette, od Vextension seroit demandee, ne contint en ce 
cas une disposition prohibitive? • 

§ 36. But of the nature, and extent, and utility of this 
recognition of foreign laws, respecting the state and con¬ 
dition of persons, every nation must judge for itself, and 
certainly is not bound to recognize # thern, when they 
would be prejudicial to its own interests. The very 
terms, in which the doettine is commonly enunciated, 
carry along with them {his necessary qualification and 
limitation of it Mutual* utility presupposes, that the 
interest of all i\ations*is consulted, and not that of one 
only. Now, this demonstrates, that the doctrine owes its 
origin and authority to’ the voluntary adoption and con¬ 
sent of nations. It is, therefore, in the strictest sense, a 


1 Rodenb. do Stat. Diversit tit 1, c. 8, § 4; 2 Boullenois, App. p. 8. 
* Bouhier, Cout. do Bourgtch. 28, § 62, 68, p. 467. 
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matter of the comity of nations, and not of any absolute 
paramount obligation, superseding all discretion on the 
subject 1 

§ 37. Vattel has with great propriety said: “ That it 
belongs exclusively to each nation to form its own judg¬ 
ment of what its conscience prescribes to it; of what it 
can, or cannot do; of what m proper, or improper for it 
to do. And of course it rests sol^y with it to examine 
and determine, whether it can perform any office for 
another nation, without neglecting the duty which it 
owes to itself” 2 * Lord Stowell has pointed out the same 
principle in hisnfeual felicitous manner. Speaking with 
reference to the validity ef a Scotch marriage, in contro¬ 
versy before him, he remarked: “ Being entertained in 
an English court, it (the cause) must be adjudicated 
according to the ^principles of English law applicable to 
such a case. But the only principle, applicable to such a 
case, by the law of England is, that the validity of the 
marriage rights muBt be triecl by reference to the law of 
the country, where, if they exist °at all, they had their 
origin. Having furnished this principle, the law of 
England withdraws altogether, and leaves the legal ques¬ 
tion to the exclusive judgment of the law of Scotland.” 8 

§ 38. There is, then, not only no impropriety in the 
use of the phrase, “comity of nations,” but it is the most 
appropriate phrase to express 4 * the true foundation and 
extent of the obligation of the laws of one nation within 
the territories of another. 4 It is derived altogether from 

1 2 Kent, Comm. Lect. 39, p. 457, 458, 3d edit 

• Vattel, Prelim. Disc. p. 61, 62, § 14, 16. 

a Daltyrnple v. Dalrymple, 2 Ilagg. Consist R. 59. . See Scr imshir e v. 
Scrimshire, Id. 407,416. # » * 

4 See Robinson v. Bland, 2 Burr. A 1077, 1079; Blanchard v. Russell, 18 

Mass. R. 4. 
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the voltant&rj* consent^ .the letter f,mA, is inadmissible^ 
wh^u it is contrary to its -known policy, i or prejudicial to 
its interests.* In the silence of any positive rule, affirm* 
fog, or denying, or restraining the operation of foreign 
laws; courts of justice presunfe the tacit adoption of them 
by their own government, unless they are repugnant to 
its policy, or prejudicial to its interests. It is hot comity 
of the Courts, but thqgpomity of the nation, which is ad¬ 
ministered, and ascertained in the same way, and^ guided 
by the same reasoning, by ’which all other principles of 
the municipal law are ascertained and guided. 1 The 
doctrine of IJuberus would seem, therefore, to stand 
upon just principles; and though, from its generality, 
it leaves behind many grave questions as to its applica¬ 
tion, it has much to commend it, jn point of truth, ^is 


1 See this doctrine expressly recognized by the Supreme Court of the Uni¬ 
ted States, in Bank of Augusta v. Earle, 18 Peters, K. 519, 589. Mr. Chief 
Justice Taney, in delivering the opinion of the Court*said: “ It is needless to 
enumerate here the instances,*in which, by the general practice of civilized 
countries, the laws of the one will, by the comity of nations be recognized and 
executed in another, where the rights of individuals are concerned. The cases 
of contracts made in a foreign country are familiar examples ; and courts of 
justice have always expounded and executed them, according to the laws of 
the place in which they were made; provided that law Vas not repugnant to 
the laws or policy of their own country. The comity thus extended to other 
nations is no impeachment of sovereignty. It is the voluntary act of the nation 
by which it is offered; and is inadmissible, when contrary to its policy, or prej¬ 
udicial to its interests. But it contributes so largely to promote justice between 
individuals, and to produce a frignflly intercourse between the sovereignties to 
which they belong, that courts of justice have continually acted upon it, as a 
part of the voluntary law of nations. It is truly said, in Story’s Conflict of 
Laws, § 38, that, ‘ In the silence of any positive rule, affirming, or denying, or 
restraining the operation of foreign laws, courts of justice presume the tacit 
adoption of them by tbeir own government; unless they are repugnant to its 
poliey, or prejudicial to its interests. It is not the comity of the Courts, but 
the comity of the nation which is tfchnyiistered^and ascertained in the same 
way, and guided by the samb reasoning, by which all other principles of muni¬ 
cipal law are ascertained and guided.’ ” 
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well as of simplicity. It has accordingly been sanc¬ 
tioned both in England and America by a judicial ap¬ 
probation, as direct and universal as can fairly be desired 
for the purpose of giving sanction to it, as authority, or 
as reasoning. 1 

--- --- ■ * ■ - - ■ ■ ■ ■ 

1 Out of the great variety of authorities in which the rules of Huberus are 
directly or indirectly approved, the reader is rrferred to the following :—Co. 
Lit. 79 b, Hargrave’s note/44; Robinson v. TMand, 2 Burr. R. r ]077, ID78; 
Holman v. Johnson, Cowper, 341; 2 Kent, Comm. Lect 39, p. 453 to p. 468 
(3d edit); Pearsall v. Dwight, 2 Mass. R. 84, 90; Desesbats v. Berquier, 1 
Binn. R. 336; Holmes v. Remsen, 4 Johns. Ch. R. 469 ; Mr. Cowen's note to 
4 Cowen, R. 410; Saul v. His Creditors, 17 Martin, R. 569, 696, 597, 598; 
Greenwood v. Curtis, 6 Mass. R. 358; Bank of Augusta v. Earle, IS Peters, R. 
619, 588 to 591. o 
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CHAPTER III. 

NATIONAL DOMICIL. 

§ 39. Having disposed of these preliminary consider¬ 
ations, it* is proposed^in the further progress .of these 
Commentaries, to examine the operation and effect of 
laws; first, in relation to persons, their capacity, state, 
and condition; secondly, in relation to contracts; third¬ 
ly, in relation to property, personal, mixed, and real; 
fourthly, in relation to wills, successions, and distribu¬ 
tions ; fifthly, in relation* to persons acting in autre droit , 
such as guardians,, executors, and administrators; sixthly, 
in relation to remedies and judicial sentences; seventhly, 
in relation to penal law’s and offences; and eighthly, in 
relation to evidence and proofs. • 

§ 40. As, however, iij all the discussions upon this sub¬ 
ject, perpetual reference will be made to the domicil of 
the party, it may be proper to ascertain, what is the true 
meaning of the term “ domicil; ” or rather, what consti¬ 
tutes the national or local domicil of a party, according 
to the understanding of publicists and jurists. 1 

§ 41. By the term K domicil,” in its ordinary accepta¬ 
tion, is meant the place, where a person lives or has his 
home. In this sense tl^e* place, where a person has his 
actual residence, inhabitancy, or commorancy, is some¬ 
times called his domicil. * In a strict and legal sense, that 
is properly the domicil of a person, where he has his 


1 Upon the subject of this chapter the learned reader is referred to Burge's 
Comment, on Col. and Foreign Law, Vol. 1, P. 1, ch. 2, p. 32 to p. 67. 
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true, fixed, permanent home, and principal establish- 
■ ment, and to which, whenever he is absent* he has the 
intention of returning ( animus revertendi)} 

. § 42. In the Roman law it is said: “ There is no 
doubt that every person has his domicil in that piece, 
which he makes his family residence and principal place 
of his business; from which he is not about to depart, 
unless some business requires; ^hen he leayes it he 
deems himself a wanderer; and when he returns to it, 
he deems himself no longer abroad.” In eodem loco sin- 
gulof habere domicilium, non artybigitur, ubi quis larem rerumque 
ac fortunarum summam constituit; unde rurms non sit dis- 
cessurus , si nihil avocet; unde cum profectus est, peregrinari 
videtur: quod si redid , peregrinari jqm desiitii? And in 
another place it is said: “ If p,ny one always carries on 
his business, not, in i a colony, but in ft municipality, or 
city, where he buys, «sells, and contracts; where he 
makes use of, and attends the forum, the public baths, 
afad public shows; where he celebrates the holidays, and 
enjoys all municipal privileges, a'nd none in colony; he 
is deemed there to have his domicil, rather than in the 
place (colony), in which he sojourns for purposes of 
agriculture.” Si guis negotia sua non in colonid, sed in mum- 
cipio, semper cufit; in ilh vendit , emit, contrahit ; eo in foro, 
lalneo, qpectaculis utitur; ibi festos dies celebrat; (minibus 
denique municipii commodis, nuUis coloniarum, fruitur; ibi 
magis habere domidlium, quam til# colendi causd diversatur? 
And again: “ He is deemed an Inhabitant, who has his 


1 Dr. Lieber’s Encyc. Americ. art Domicil. And see LaneuviUe v. Ander¬ 
son, 22 Eng. Law & Eq. It. 642. 

a Cod. Lib. 10, tit. 30,1. 7; Pothier, Pand. Lib. 50, n. Ifi ; 1 Yoet, ad Pand 
Lib. 5, tit 1, n. 92, p. 344; I<J. n. 94, p. 845. 

• Dig. Lib. 50, tit 1, L 27; Pothier, Pand. Lib. 50, tit 1, m 18; 2 Dotnat, 
Public Law, B. 1, tit 16, § 3, art 4. 
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domicil, in any place, and whom the Greeks call koqoixov, 
that is to say, a neighbor, or person inhabiting near to a 
village. For those are not alone to be deemed inhabi¬ 
tants, wfeo dwell in a town; but those also, who cultivate 
grounds near its limits, so that they conduct themselves, 
ae if their place of abode were there.” Incola est, qui 
aUqud rcgione domidlium suum contulit; quem m Greed naQomov, 
(id est, juxta habitantem) appellant. • Nec tantum hi, qui in 
oppido morantur, incolw sunt; sed etiam, qui alicujus oppidi 
ftnibus Ua agrum hdbent, ut in eum se quasi in aliquam s$dem, 
recipiant. 1 j Some, at least, of these, are more properly 
descriptions, than definitions of * domicil. Pothier has 
generalized them in his own introduction, to this title of 
the Pandects, and says: The seat of the fortune or prop¬ 
erty, which any person possesses in any place, consti¬ 
tutes his chief domicil. Domidlium f<mt potissimum sedes 
fortunarum tuarum, quas •quis in *aUquo Iqto habet? Yoet 
says: Proprie dictum DomidUum est, quod quis sibi constitugt 
ammo inde non decedendi, si non aliud avocet? 

§ 43. The French jurists have defined domicil to be 
the place, where a person has his principal establishment. 
Thus Denizart says: “ The domicil of. a person is the 
place, where a person enjoys his righte, and establishes 
his abode, and makes the seat of his property.” Le dom¬ 
icile est le lieu, oil une personne,jouissant de ses droits, %tah1xt sa 
demeure et le siSge de sa fortune . 1 * * 4 * The Encyclopedists say : 

“ That it is,* properly speaking, the place where one has 
fixed the centre pf his business.” (Test, & proprement par-" 
ler, Vendroit, ou Von a placS le centre de ses affaires . 6 Pothier 


1 Dig. Lib. 50, tit 16,1. 239, § 2; Id. 1. 203; Pothier, Pand. Lib. 50, fi. 16. 

a Pothier, Pand. Lib. 50, tit 1, Introd. art. 2, n. 18. 

* Voet, ad Pand. Lib. 5, tit 1, n. 94. . • 

4 Denizart, art Domicil. 

1 Eacyclop. Modeme, art Domicil. 
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says: "It is the place, where a person has established,the 
principal seat of his residence and, of his business.” O’ est 
le lieu f ou tine personne a itabU le siSge principal de sa demoure 
et do ses affaires} And the modem French Code declares, 
that the domicil of every Frenchman, as to the exercise 
of civil rights, is the place, where he has his principal 
establishment; (Est le lieu , ou U a son principal etabUsse- 
ment ). a Vattel has rdefined domicil to be a ^xed resi¬ 
dence id any place, with an intention of always staying 
the^e. 8 But this is not an accurate statement It would 
be more correct to say, that that place is properly the 
domicil of a person, in* which his habitation is fixed with¬ 
out any present * intention of removing therefrom. 1 * * 4 * 
[The definition of the word domicil is, however, not 
without difficulty, and in a late case it was observed by 
Dr. Lushington, that although so many powerful minds 
had been' applied to tins question, there is no universally 
agreed definition of toe term; no agreed enumeration of 
the ingredients Which constitute domicil; the gradation 
from residence to domicil consist^ both of circumstances 
and intention. 6 ] 


1 Pothier, Introd. G6n. Coufc. d’Orldans, ch. 1, § 1, art. 8. 

* Cod. Civ. art 102. See also Merlin^ Repert art Domicil. 

8 Vattel, B. 1, ch. 19, § 22. 

4 Dr. Lieber’s Encyc, Amer. Domicil; Putnam, v. Johnson, 10 Mass. R. 488; 
Tanner v. King, 11 Louisiana Rep. 175; Greene v. Windham, 13 Maine, 

226. ° C . 

8 [Maltass v. Maltass, 1 Roberts, 74. And see Moore v. Budd, 4 Hagg. R. 
852; Burton v. Fisher, 1 Milw. R. 187; Phillimorc on Domicil, p. 18; Mun- 
roe v. Munroe, 7 Clark & Finn. 842. For* the difference between residence 
and domicil , see Foster v. Hall, 4 Humph. 346; in re Thompson, 1 Wend. 43. 
In flhrrard College v. Gore, 5 Pick. R. 370, and Lyman v. Fiske, 17 Pick. R. 
231, it was intimated that there might be a difference between habitation and 
domicil. See also in re Wngley, 4 jVedd. 602; 3. C. 8 Wend. 184; Exeter 
v. Brighton, 15 Maine, 58; Jefferson v. Washington, 19 Maine, 293. So, be¬ 
tween y*e words domicil and “ settlement ” under the pauper laws of a country. 
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r % 44. Two tMngfc, then, must concur to f cbnstitute 
domicil;' first, residence 5»tofld - secondly}. the intention of 
mtffeing *it the home of the prtrty. There must be the 
fact, end the intent; for, as Fothier has truly observed, a 
person cannot establish a domicib in a place, except it be 
atrirrift W facto} Vdet emphatically says*: Mud cerium est, 
neque sold urtimo' atque destination# patris famitfm, aid contesta¬ 
tions sold} erne re et pacto >, domiciUum cenStUuii; neque sold do¬ 
rms comparatione in aMqua regime ; negue sold habitations, sine 
proposito UUc perpetuo morandi? So D’Argentre says: Qyamo- 
brem, qui fgendi ejus animum non habent, sed usus, necessitatis, 
ant negotiatimis camd aUcubi sint, protinus a negotio discessuri, 
domiciUum nuUo temporis spatio constituent; cum neque animus 
sine facto, neque factum sine animo ad id sufficiat , 8 However, 
in many cases actual residence is not indispensable to re¬ 
tain a domicil, after it is once acquired ;• but it is retained, 
ammo solo, by-the mere intentiorfjmt to.'change it, or to 
adopt another. If, therefore^ a pereonr leaves his home fqr 
temporary purposes, but with an intention to return to 
it, this change of place* is not in law a* change of domicil. 
Thus, if a person should go on a voyage to sea, or to a 
foreign country, for health, or for pleasure, or for busi¬ 
ness of a temporary nature, with an intention to return, 


Phillips v. Kingfield, 19 Maine, 375. *But these words are often used as exactly 
synonymous with domicil as generally understood. See Hylton v. Brown, 1 
Wash. C. C. 299; Moore v. Wilkins,*10 New Hamp. 452; Lamb v. Smythe, 
15 Mees. and Welsh. 4^3; Horne v. Horne, 9 Ired. 99; Crawford v. Wilson, 4 
Barbour, 505; Isham v. Gibbons, 1 Bradford, 70; Blanchard t>. Stearns, 5 
Met 298.] 

1 Pothier, Gout d’Orldans, ch. 1, § 1, art 9. See Scrimshire v. Scrimsbire, 
2 Hagg. Ecc. R. 405, 406. [See Hallowell v. Saco, 5 GreenL R. 143, XBen- 
nett’s Ed.) and note ’ r Greene v. Windham, 13 Maine, 225; Wayne v. Greene, 
21 Maine, 857; Leach u. Pillsbury, 15 1}. H. R. 437.] 

* 1 Voet, ad Pand. Lib. 5, tat 1, n. 98, p. 346. 

• D’Argentre, ad Leg. Britonum, art 9, n. 4, p. 26. 
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such a transitory residence would not Constitute' a new 
domicil, or amount to an abandonment of the old one; 
fbrit is not the mere act of inhabitancy in a place, which 
makes it the domicil; but it is the fact, coupled With thS 
intention of remaining there, ammo imftencK. 1 

§ 45. It is sometimes a matter of no small difficulty to 
decide, in what place a person has Ms true or proper 
domicil. His' residence is often of a*very equivocal na¬ 
ture ; and his intention as to that residence is often still 
more obscure. 2 Both are sometimes to be gathered from 
slight circumstances of mere presumption, and from 
equivocal and conflicting acts. An intention of perma¬ 
nent residence may often ft be ingrafted upon an inhabi¬ 
tancy originally taken for a special or fugitive purpose. 3 
And, on the other hand, an intention to change the dom¬ 
icil may be fully ^anhounced, and yet ho correspondent 
change of inhabitancy may be actually made. 4 * Domiciti- 
um re et facto trantfertu^on nudd contestatime. 6 The Roman 
lawyers were themselves greatly puzzled upon this sub¬ 
ject by cases of an equivocal nature; and Ulpian, and 
Labeo, and others, held different opinions respecting 
them. 6 Thus, to^the question, where a person had his 
domicil, who did Jiis business equally in two places, La- 


1 Pothier, Cout d’Orldans, ch. 1, § 1, art 9; Encyclop. Aincr. art Domicil; 
Burton v. Fisher, 1 Milw. Cons. R. 188; Cochin, CEuvres, tom. 5, p. 4, 5, 6,4to. 
edit 1 t 

• Pothier, Cout d’Orleans, ch. 1, art 20; Merliu, Ripert Domicil, § 2, 6; 

Bouhicr, Cout de Bourg. ch. 22, § 196 to § 206. ^ 

• The Harmony, 2 Robinson, R. 322, 324 ? Pothier, Cout d’Orldana, ch. 1, 
art. lft. 

4 See Harvard College v. Gore, 5 Pick. R. 370. [Hallowell v. Saco, 5 Grcenl. 
R. (Bennett’s ed.) 143; Greene v. Windham, 19 Maine, 225.] 

• Dig. Lib. 50, tit 1,1. 20; Pothier, JPanQ. Lib. 50, tit 1, n> 26. 

• Dig. Lib. 50, tit J, l. 5 ; Id. 1. 27, § I, 2, 8 ; Fothier/Pand. Lib. 50, tit 1, 
n, 16 ; n. 18, 21, 22. 
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be* answei»<Vthat he had, W domicil in either place. 1 
But other a»d among them was Ulpian, were of 

opinion,.that a man might in auch a case have two dom¬ 
icils, one in .each place. 2 * Celsus seems to have thought, 
that, in such a ca»e> which place was the domicil of the 
party depended upon his own choice and intention. 8 
And Julian doubted whether, if he had no fixed choice 
and intention, he could have two dpmicils. 4 * 
* [§ 45 a. The question of domicil, and the possibility 
of the existence of two domicils, was much discussed in a 
late case in Massachusetts, and Chief Justice Shaw there 
said, that in determining such an inquiry, two important 
considerations must be kept steadily in view; Fitst, that 
every person must have a domicil somewhere; Second, 
that a person can have only one dojnicil for one purpose, 
at one and the Same time. 6 * ] 


1 Dig. Lib. 50, tit 1,1. 5; Pothier, Pand. Lib. 50, tit 1, n. 18; Post, § 47. 

* Dig. Lib. 50, tit. 1,1. 6, § 2; Pothier, Pand. Lib. #0, tit 1, n. 18. 

* Dig. Lib. 50, tit 1 , 1. 27, £ 2; Pothier, Pand. Lib. 50, tit 1 . n. 18. 

4 Dig Lib*50, tit 1 , 1. 27, § 2 ; Pothier, Pand. Lib. 50, tit 1 , n. 18; Somer¬ 

ville v. Somerville, 5 Vesey, 750, 786, 790; 2 Domat, Public Law, B. 1, tit 16, 

§ 3, p. 462; Id. art 6 ; Post, § 47. 

[ s Abington v. North Bridgewater, 23 Pick. R. 170^ 177. In this case the 
learned Chief Justice said in giving judgment: “ Every one has a domicil of 
origin, which he retains until he acquires another; and the one thus acquired, 
is in like manner retained. The supposition, that a man can have two domi¬ 
cils, would lead to the absurdest consequences. If he had two domicils within 
the limits of distant sovereign States, in case of war, what would be an act of 
imperative duty to one, would mak«# him a traitor to the other. As not only 
sovereigns, but all their subjects, collectively and individually, are put into a 
state of hostility by war, he would become an enemy to himself, and bound to 
commit hostilities and afford protection, to the same persons and property at 
• the same'time. But. without such an extravagant supposition, suppose he vpere 
domiciled within two military districts of the same State, he might be bound to 
do personal service at twp places, at the same time; or in two counties, he 
would be compellable, pn peril of attachment, to serve on juries at two remote 
shire towns; or in two towns, to do ij&tch ancf ward in two different places. 

Or, to apply an illustration from the present case. By the provincial laws 

5,* 
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§ 46. Without speculating upon all the various oases, 
which may be started upon this subject, it may be useful 
to collect together some of the more import&nt rules, 
•which have been generally adopted, as guides in the 
cases, which are of most familiar Occurrence. First, the 
place of birth of a person is considered aa his domicil, 
*if it is at the time of his birth the domicil of his parents. 
Patris originem uftusqyisque, sequatur. 1 This is usually de¬ 
nominated the doniicil of * birth or nativity, domiciUum 
originis . But, if the parents are then on a visit, or on 
a journey, (in Uinere 9 \ the home of the parents (at least 


cited, a man was liable to be removed by a warrant, to the place of his settle¬ 
ment, habitancy, or residence, for all these terms are used* If it were possible, 
that he could have a settlement or habitancy, in two different towns at the same 
time, it would follow that *fwo sets of civil officers, each acting under a legal 
. warrant, would be boun£ to remove him by force, the one to one town, and the 
other to another. These propositions, therefore, that every person mush have 
some domicil, and cah have Ifcit one at one time, for the same purpose, are 
rather to be regarded as postulates, than,as propositions to be proved. Yet we 
think they go far, in fu/hishing a test, by which the question may bo tried in 
each particular case. It depends not upon proving particular facts, but whether 
all the facts and circumstances taken together, tending to show tEat a man has 
'his home or domicil in one place, overbalance all the like proofs, tending to es¬ 
tablish it in another; such an inquiry, therefore, involves a comparison of proofs, 
and in making that comparison, there are some facts, which the law deems de¬ 
cisive, unless controlled &nd counteracted by others still more stringent. The 
place of a man's dwelling-house is first regarded, in contradistinction to any 
place of business, trade, or occupation. II he has‘more than one dwelling-house, 
•that in which he sleeps or passes his nighty if it can be distinguished, will gov¬ 
ern. And we think it settled by authority, that if the dwelling-house is partly 
'In one place and partly in another, the ofccfipant must be deemed to dwell in 
•that town, in which he habitually sleeps, if it r can be ascertained.’* And see 
‘Walke v. Bank of Circleville, 15 Ohio, 288; Thorndike v. City of Boston, 1 Mete. 
"242. For some purposes it has been said a person may have two domicils, at 
'the same lime. Greene v. Greene, 11 Pick. R. 410; PutnaA v. Johnson, 10 Mass*. 
488; Tsham vr Gibbons, 1 Bradford, 70; Somerville v. Somerville, 5 Ves. 750.] 

1 Cod. Lib. 10, tit. 31,1. 36; 2 Domat, Public Law, B. 1, tit. 16, § 3> art. 10; 
'1 Boulleiiois, Observ. 4, p. 53 *„ Voet, ad Pand. Lib. 5, tit 1, n. 91, 02,100. See 
Scrimshird v. Scrimshire, 2 Hagg. EocI; R. 405, 406; Cochin, CEuvres, Tom. 5, * 
p. 5, 6-, Id. 698, 4to. Idit. 




XATHOBAL' HQIRC&L. 


55 


4f at ia in the same country) will be deemed the domicil 
of birth or nativity. 1 If be is* an illegitimate child, he 
follows the domicil of his mother Ejus, gut fusturn patrem 
-w>n 'habet, prima qrigo d> matre? Secondly, the domicil of? 
birth of minora continues, until they have obtained a 
new domicil. Thirdly, minors are generally deemed in¬ 
capable, prdprio marie , of changing their domicil during 
their minority ;*'and, therefore, they retain the domicil of 
their parents; and if the parents change their domicil, 
that of the infant children follows it; and if the father 
dies, his last domicil is that of the infant children. 8 Placet 
etiam JiUum-famiUas domiciUmn habere posse ; non utigue ibi y ubi 
pater habuit , sed ubicanque ipse eonstituit} Fourthly, a mar¬ 
ried woman follows the domicil of her husband. 6 This 


1 Dr. lumber's Encyc. Amer. art. Domicil; R)thiqr, Coat, d’Orleans, ch. 1, 
art. 10, 12; Somerville v. Somejville, 5 Vea^y, 750,* 787; 1 Boullenois, Observ. 
4, p. 53. . * 

* Dig. Lib. 50, tit 1,1. 9 ; Pothier, JPand. Lib. 50, tit 1, n. 3. # 

* Id.; Pothier, Coat d’Orldans, ch. 1, art 12,16;*2 Domat, Public Laiv, B. 
16, tit 16; § 3, art 10; Guier v. O'Danicl, 1 Binn. R. 349, 351 ; Voet, ad 
Pand. Lib. 5* tit 1, n. 91, 92, 100. 

4 Dig. Lib. 50, tit 1, L 1, 3, 4; Pothier, Pand. Lib. 50, tit 1, n. 25. 
Whether a father or guardian can change the domicil of a minor, or idiot, or 
insane person, under his charge, has been matter of doubt, upon which differ¬ 
ent opinions have been expressed by jurists. In tlifc affirmative there may be 
found among others, Bynkershoeck, Boullenois, Bretannier. In the negative, 
Pothier and Mornac. See Pothier,* Cout. d’Orleans, ch. 1, art 17; Bynker. 
Quatst Privat. Juris. Lib. 1, ch»16; Merlin, Report Domicil , § 5, art 2, 3; 
Boullenois, Quest de la Contrariety des Lois, Quest 2, p. 40, edit 1732. See 
also Guier v. O’Daniel, 1 Binn. ft. £fc9, note; Somerville v. Somerville, 5 Ves. 
750, 787 ; School Direetoi-s v. James, 2 Watts & Serg. 568; Potinger v. Wight- 
man, 3 Morale, R. 67 ; Cutts *v. Haskins, 9 Mass. R. 543 ; Holyoke v. Has¬ 
kins, 5 Pid^l. 20; Leeds v. Fneeport, 10 Maine, 356. 

* Voct, ad Pand? Lib. 5, tit 1, n. 101 ; Warrender v. Warrender, 9 Bligh, 
R. 89, 103, 104; [Greene v. Greene, 11 Pick. R. 411. If, however, the rela¬ 
tions between husband and wife become Adverse, her domicil may become dif¬ 
ferent from his, at least to allow her to file a bjll for divorce. See Harding v. 
Aldeta, 9 Greenl. R. 140; Harteau t>. diarteau, 14 Pick* R. 187; Irby v. Wil¬ 
son, 1 Dev. & Batt. Eq. R. 568.] 
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results from the general principle* that>a person,;who,is 
under the power and authority of another, possesses no 
right to choose a domicil. 1 * * MuUerem^ quemdrn nupta.ed, 
incolam ejusdem emtatis videri, cyjm maritus ejus est* Fifth¬ 
ly* a widow retains the domicil of her deoeased husband 
until she obtains another domicil. Vidm muUer amis #» 
mariti dondciUum retind? Sixthly, primd facie, the place, 
where a person lives,.is taken to be his domicil, lentil oth¬ 
er facts establish the contrary. 4 * Seventhly, every person 
of full age, having a right to change his domicil, it fol¬ 
lows, that if he removes to another place, with an inten¬ 
tion to make it his permanent residence (<ammo manendi), 
it becomes instantaneously his place of domicil. 6 Eighth¬ 
ly, if a person has actually removed to another place, 
with an intention o<f remaining there for an indefinite 
time, and as a piece *of fixed present domicil, it te to be 
deemed his place of deraicil, notwithstanding he may 
entertain a floating intention to return at some future pe¬ 
riod. 6 Ninthly, the place, wfiere a married man’s family 
resides, is'generally-to be deemed "his domicil. 7 8 But the 
presumption from this circumstance may be controlled 

1 Dr. Lieber’s Encyc. Amer. Domicil; Pothier, Cout d’Orl&ms, ch. 1, art. 

10; 2 Domat, Public LaV, B. 1, tit 16, § 3, art 11,19; Merlin, Repert. Domi¬ 
cil , § 5. 

* Dig. Lib. 50, tit 1,1. 38, § 3 ; Id. Lib. 5, tit 1, 1. 65 ; Pothier, Pand. Lib. 

50, tit. 1, n. 24; 2 Domat, Public Law,* B. 1, tit 16, § 3, art. 12; Voet, ad 

Pand. Lib. 5, tit. 1, n. 101. 

* Dig. Lib. 50, tit 1,1. 22, § 1; Pothiei*, Pand. Lib. 50, tit 1, n. 28. 

* Bruce v. Bruce, 2 Bos. & Pull. 228, note ; r Id. 230 ^ Bempde v, Johnstone, 

8 Ves. 108, 201 ; Stanley v. Bernes, 3 Ilagg. Eccles. B. 374, 48J 

* Pothier, Cout. d’Orldans, ch. 1, art 18. • 6 

* Bruce v. Brine, 2 Bos. & Pull. 228, note; Id. 230; Stanley v. Bernes, 8 

Hagg. -Eccles. R. 874. [See the important case of Sears v. City of Boston, 1 
Mete. 250. Also, Thorndike v. City of Boston, 1 Mete. 242; Greene v. Wind¬ 
ham' 13 Maine, 225.] . t • 

T Pothier, Cout. d’Orldans, ch. 1, art 20; Bempde v. Johnstone, 3 Ves. 198, 
201. See Bump v. Smith, 11 New Hamp. R. 48. 
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by trther circumstances; for if it is a place of temporary 
establishment" only for his family, or for transient objects, 
it will not be deemed his^domicil. 1 Tenthly, if a married 
man has- his family fixed in one place, and he does his 
business in another, the former is considered the place of 
hi^ domicil. 3 

| 47. Eleventhly, if a married man has two places of 
residence at different times of the year, that will be es¬ 
teemed his domicil, which he himself selects, or describes, 
or deems, to be his home, or which appears to be the 
centre of his affairs, or where he votes, or exercises the 
rights and duties of a citizen. 8 Twelfthly, if a man is 
unmarried, that is generally deemed the place of his 
domicil, where he transacts his business, exercises his 
profession, or assumes and exercises municipal duties 
or privileges. 4 Sut this rule is of cburse subject to some 
qualifications in its application. 6 • Thirteenthly, residence 
in a place, to produce a change of domicil, must be vol¬ 
untary. If, therefore, it be by constraint, or involuntary, 
as by banishment, arreSt, or imprisonment, the antecedent 
domicil of the party remains. 6 Fourteenthly, the mere 
intention to acquire a new domicil, without the fact of an 
actual removal, avails nothing; neither does the fact of 
removal without the intention. 7 Fifteenthly, presump- 
-» -■ ■ - - 

1 Pothier, Cout d’Orlgans, ch. 1, art 15. 

* Ante, § 42. 48, 44. # # 

• Pothier, Cout d’Orldans, cfc. 1, art 20; Somerville v. Somerville, 5 Yes. 
750, 788, 789, 790; Harvard College v. Gore, 5 Piek. R. 870 ; Cochin, CEuvres, 
Tom. 3, p. 7^fc 4to. edit 

4 Somerville v. Somerville, 5 Ves. 750, 788, 789. 

* Idem. 

• 2 Domat, Public Law, B. 1, tit* 16, § 8, art 14 ; Merlin, Repertoire, Domi¬ 
cil , § 4, art 8 ; Bempde v. Johnstone, 8 Ves. 198, 202. [Grant v. Dalliber, 11 
Conn. R. 284; Danville v. Putney,* 6 Vermont,*512; Woodstock r. Hartland, 
21 Vormont, 563.] 

T Ante, § 44. 
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tions from mere circumstances wall hoJ' 4 prevail against 
positive facts,* which fix, or determine ihe.doraicii 1 Six* 
teenthly, a domicil once acquired remains, -untila new 
one is acquired. 2 * 4 It is sometimes laid' down* that a per^ 
son may be without any domicil; as if he quits a^place 
with an intent to fix in another place, it has beemsaitfy 
that while he is in transitu, he has bo domicil. Julian, in 
the Roman law, has so affirmed i^/Si qms dotmdfio reUcto 
mviget , vtl Her facial , queerens qua se •conferat , cetque ubi con¬ 
stituent ; kune puto sine dondcWo esse? But the more correct 
principle would seem to be, that the original domicil is 
not gone, until a new one has been actually acquired, 
facto et ammo? Seventeenthly, if a man has acquired a 
new domicil, different from that of his birth, and he 
removes from it with an intention to resume his native 
domicil, 6 the lattes is * reacquired, even while he is on his 
way, in itinere, for it- reverts from »the moment the other 
is given up. 0 

§ 48. The foregoing rules principally relate to changes 
of domicil from one place to another within the same 


1 Dr. Lieber, Encyc. t Amer. Domicil; Ante, § 42, 48, 44. 

* Somerville v. Somerville, 5 Vea. 750, 787 ; Merlin, Repertoire, Domicil , § 

2; Harvard College v. Gore, 5 Pick. R. 870 ; Cochin, CEuvrea, Tom. 5, p. 6, 6, * 
4to. edit. 

* Dig. Lib. 60, tit. 1, 1. 27, § 2 ; Pothter, Pand. Lib. 80, tit. 1, n. 18; 2 Do- 
mat, Public Law, B. 1, tit. 16, § 3, art 9 ; Ante, § 45. 

4 See Jennison v. Hapgood, 10 Pick. R. 77 ; Bruce v. Bitoce, 2»Bos. & Pull. 
228; Moore v. Wilkins, 10 New Hamp. R. 4&2 ( ; Cochin, CEuvres, Tom. 5, p. 5, 

6, 4to. edit; Ante, § 44. < 

* The acquired domicil must be finally and totally abandoned, before the 
domicil of origin revives. Craigie v. Craigie, 3 Curteis, 436. 

* The Indian Chief, 3 Rob. 12; La Virginia, 5 Rob. 98; The Venus, 8 
Crunch* 258; State v. Hallett, 8 Ala. R. 159,; The Ship Ann Green, 1 Gallis. 
275; Gatlin v. Gladding, 4 Mason, 808. On the subject of domicil the learned 
reader is referred to Ferguasoa on Ma^riagh and Divorce, Appendix, p. 277 to 
362; and Henry on Foreign Law, Appendix A. p. 181, &e.; Cochin, (Euvres, 
Tom. 5, p. 4, 5, 6, 4to. edit; Ex parte Wrigby, 8 Wend. R. 134. 
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country?^ terptorial sovereignty although many of 
them ana* applicable to residence in different counties or 
soyereigntaea -In respect 7 to the latter there pre certain 
principles) which hare been .generally recognized by tri- 
bnn^ds administering public law, or the law of nations, as 
of ^unquestionable authority. First 5 Persons, who are 
born in a country, are generally deemed to *be citizens 
and subjects of that country . 1 A reasonable qualification 
of the rule would seem to be, that it should not apply to 
the children of parents, who were in itinere in the coun¬ 
try, or who were abiding there for temporary purposes, 
as for health, or curiosity, or occasional business. It 
would be difficult, however, to *assert, that in the present 
state of public law such a qualification is universally 
established. Secondly; Foreigners* who reside in a 
country for permanent or 'indefihito purposes, ammo 
manendi, are treated universally* as inhabitants of that 
country . 2 Thirdly; A national character^ acquired in^a 
foreign country by residence, changes* when the party 
has left the country hnimo non revertendi , and is on his 
return to the country, where he had his antecedent 
domicil. And especially, if he be in itinere to his native 
country with that intent, his nativq domicil revives, 
while he is yet in transitu; for the native domicil easily 
reverts . 3 The moment a foreign domicil is abandoned, 
the native domicil is reacquired. But a mere return to 
his native country, without* an intent to abandon his for¬ 
eign domicil, do$s not work any change of his domicil . 4 


1 1 Black. Comm. 866, 869. 

• Vattel, Lib. 1, ch. 19, § 213. . 

• The Venus, 8 Cranch, 278, 281; The Frances, 8 Cranch, 885; The In¬ 
dian Chief, 3 Bob. 12; Bempde v. ZJoh^stone, 8»Ves. 198, 202; The Friend- 
schaft, 3 Wheaton, R. 14; Ommany v. Bingham, cited 5 Ves. Jr., 756, 757, 766. 

4 Ibid. 
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Fourthly; Ambassadors and other for^gn ministers re¬ 
tain their domicil in the country, which they represent, 
and to which they belong. 1 But a different rule gener¬ 
ally applies to Consuls,jmd to other commercial agents,* 
who are presumed to remain in a country for purposes of 
trade, and who therefore acquire a domicil, where they 
reside. 2 Fifthly; Children born upon the sea are deemed 
to belong, and to have their domicil in the country, to 
which their parents belong. 8 

§ 49. From these considerations and rules the general 
conclusion may be deduced, that domicil is of three sorts; 
domicil by birth, domicil by choice, and domicil by oper¬ 
ation of law. The first is 5 the common case of the place 
of birth, domicilium origims; the second is that which is 
voluntarily acquired* by a party, proprio marte. The last 
is consequential, <as that of the wife arising from mar¬ 
riage. 4 


c « 

1 Vattel, B. 1, ch. 19, § 217; The Indian Chief, 8 Rob. 13, 27; The Jose¬ 
phine, 4 Rob. 26. 

* Ibid. 

* Vattel, B. 1, ch. 19, § 216 ; Dr. Lieber’s Encyc. Amer. art Domicil. 

* Pothier, Cout. d’Ov^ans, ch. 1, art 12. Whoever wishes to make more ex¬ 
tensive researches upon this subject, may consult Denizart’s Dictionary, art. 
Domicil; Encyclopedic Modeme, Tom. 10, art Domicil; Merlin, Repertoire, 
Domicil; 2 Domat (by Strahan,) p. 484; Lib. 1, tit 16, § 3, of Public Law; 
Dig. Lib. 50, tit 1, per tot; Cod. Lib. 10, tit 30,1.2 to 1. 7; Voet, ad Pan¬ 
dect. Lib. 5, tit. 1, § 90 to § 92; Bynkershoek, Qusest Priv. Juryj. JJb. 1, ch. 
11, and the authorities cited in Dr. Liebe^’s c Encyclopediu Americana, Domicil; 
Henry on Foreign Law, Appendix A, on Dorficil , p. 181, &c., to p. 209. 



ch. jy.] 


CAPACITY OF PERSONS. 


61 


CHAPTER IX- 

* 

CAPACITY OF PERSONS. 

t r 

| 50. We now come to the consideration of the oper¬ 
ation and effect of foreign laws, in relation to persona, 
and their capacity, state, and condition. 1 

§ 61. All laws, which have 'for their principal object 
the regulation of the capacity, state, and condition of 
persons, have been treated by foreign jurists generally as 
personaFlaws. 8 They are by them divided into two sorts; 
those which are universal, and those which are special. 
The former (universal laws) regulate universally the 


1 Upon the subject of this chapter the learned reader is referred to Burge's 
Comment, on Col. and Foreign Law, Wol. 1 , P. 1, ch. 3^ § 1 , p. 52, &c.; Id. §% 
p. 02, &c.; Id. § 3, p. 101, and to Id. ch. 4, p. 113 to 135.— Cujacius defines 
the condition of a party thus: Conditio pro statu accipitur; puta, pater-familias 
sit, an filius-familias, servus, an liber, JEtatem, valetudinem, facilitates, mores 
non significat Liverm. Dissert § 26, p. cites Cujacii, Observ. Lib. 7, 
cap. 36. • . • 

* See Saul v. His Creditors, 17 Martin, |L 569, 596. % Boullenois enumerates, 
"as personal, all laws, which regard majority or minority, emancipation, inter¬ 
diction for lunacy or prodigality, subjection of married women to the marital 
power, subjection of minors to the power of their parents and guardians, legiti¬ 
macy and illegitimacy, excommunication, civil death, infamy, nobility, foreigner^ 
and strangers, and naturalization. 1 ^Boullenois, Observ. 4, p. 46, 51; Id. 78; 
Id. 800. See, also, Merlin, R£pej$. Statu t. Pothier enumerates among personal 
laws, those respecting the paternal power, the guardianship of minors, and their 
emancipation, the age required to make a will, and the marital authority. Po¬ 
thier, Cout d’Orleans, introd, ch! 1, art. 6. See, also, Rodenburg, De Div. 
Stat. tit. 2, ch. 5, § 16; 2 Boullenois, App. 48. Le Brun enumerates among 
personal statutes those respecting majority, legitimacy, guardianship, and the 
paternal power. Le>Brun, Traitd de la Communautd, Liv. 2, ch. 3, § 5, n. 25. 
See, also, Bouhier, Cout. de Bourg.* ch.«23, § 64^ 1 Boullenois, ch. 2, Observ. 
5, p. 74 to 122; 1 Burge, Comment on CoL and For. Law, ch. 3, § 1, p.. 
57, &c. 
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Capacity, state, and condition’ of persona, such as 'their 
rhino fity, majority, emancipation, and power bf admihia* 
{ration of their own affairs. The letter' (special laws) 
create an ability or a disability to do certain Aeti, leaving 
the party in all other respects with his general capacity 
or incapacity. 1 But, whether laws purely personal belong 
to the one class or to the other, they are for the niost 
part held by foreign jurists to be of absolute obligation 
everywhere, when they have oace attached upon the 
person by the law of his domicil. 3 Boullenois has stated 
the doctrine among his general principles. Personal laws 
(says he) affect the person with a quality, which is in¬ 
herent in him, and his person is the samfe everywhere. 
Laws purely personal, whether universal or particular, 
extend themselves everywhere; that is 1 to say, a man is 
everywhere deensed in the same state, whether universal 
„or particular, by which 1 he is affected by the law of his 
domicil. Ces loix personelles affectent la personae (Tune quaUtS, 
qui lui est inherehte, et la personae est telle pariout? And 
again, — Les loix pares personnelles, soil personneUes umverselles, * 
soil personnelles particulares , se portend par tout; e'est & dire , 
que Ikomme est partowt de Vetat, soil universel, soit particulier, 

- -- a - at — —— — — ■■■■-■ 

1 See Henry on Foreign Law, 2, 3; 1 Froland, M&n. ch. 5, p. 81. 

* How extensively this rule may operate, may be readily understood by sim¬ 
ply referring to the different ages at which majority is attained in different 
countries. By the civil law full age w^p not attained until twenty-tour. By 
the old law of France the age of majority w$s twenty-five. By the custom of 
Normandy the age of majority was twenty; by the law of Spain the age of 
twenty-four; by that of Holland twenty-five. In some parts of Germany the 
majority is attained at twenty-one; in others at eighteen; in others at twenty- 
five ; a in Saxony at twenty-one; and so in England, Scotland, Ireland, and the 
United States of America. The present law-of France, tor alt purposes except 
marriage, adopts the same age; but for marriage* the rule is still twenty-five. 

1 Burge, Comm, on Col. and*For. Law, P. 1, ch.4, p. 118,114,115; post, § 66, 
note, § 

* 1 Boullenois, Prill* Gdn. p. 4. 
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dfH^sa,jgefsam^M affedte,par & lpi> (fa sop donw$} JpStgfy 
per?offlel du fywfc# to ports pwtpvt* Jfc&Q* t > inM>Wsfa 
hco 4miq$fo jest haUUp vel’inJuMfe in or$m loco} - Rpdcpbqrg 
says: Whenever inquiry is m^de as to,the «tat§ a^d CQ 4 - 
ditiou pf a^perspp, there is but pne judge,, that of hie domn 
icjd,io whom the right appertains to settle the matter 
Cum de statu et condition? hormnum quceriturj urn solummodo 
jydiei, et qtidem dowcilii, urdversum in did jus sit atipMdum? 
Hence (says Hertius) the state and quality qf a person 
are governed by the law of the place to which he is by 
his domicil subjected. Whenever a law is directed to the 
person, we are to refer to the law of the place to which 
he is personally subject. Sms status et guafitas personas 
regitur a legibus loci, cut ipsa sese per domiciliwn subjecit} 
Quando lex in personam dirigitur, respiciendum est ad leges 
idius civitatis , guce personam hdbet subjeCtamP 

§ 51 a. Froland, Bouhier, Roctenbuig, # Paul Yoet, Po^ 
thier, and others, lay down a similar rule. 6 Froland lajjs 
down the doctrine in the following broad terms. A per- 
• sonal statute not only dxerts its authority in the place of 


# • 

f • >* 

1 1 Boullenois, Prin. Gdn. 10, 18, p. 4, 6; Observ. 4, 10, 12, 14, 46. 

a Boullenois, Dissert, sur Quest, de Contrariety des*Loix, edit. 1732, Disc. 
PrdL p. 20, Rfegle, 10. 

* Rodenburg, De Div. Stat tit 1, ch. 3, § 4 to § 10; 1 Boullenois, p. 145, 
146; Id. Obs. 14, p. 106; 2 Boull. App. p. 789. 

4 Hertius, De Collis. Leg. § 4, n. 5, p. 122; Id. p. 178, 174, edit. 1716. 

4 Id.; Id. n. 8, p. 123; Id. n. 1£, p. 128; Id. p. 175; Id. p. 182, edit 1716. 

4 1 Froland, Mdm. de Statut ch. 7, § 2, p. 156; Id. voL 2, ch. 38, § 8, 9, 10 , 
p. 1W4; Bouhier, Cout de Bourg. ch. 23, § 92, p. 461; Id. ch. 24, § 11, p. 
463; Id. ch. 22, § 5 tO*§ 11, p. 418; Voet, De Statut § 4, ch. 2, n. 6 ? p. 137, 
138; Henry on For. Law, ch. 4, p. 34; Pothier, Introd. Gen. Cout d’Orleans, 
ch. 1, art 7; 1 Hert Opera, De Coll. § 4, n. 6, p. 121, n, 8, p. 128; Id. 172, 
173,175, edit 1716. Sea, also, Foelix, Revue Etrangfere et Francaise, &c., 1840, 
VoL 7, p. 20Q to v p. 216. Sii\ce the )>req£nt work was in tbe press, I have for 
the first time seen these Dissertations of Mr. Foelix, and I shall gladly avail 
myself of his learned labors. 
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tb&<Jomieil of the party ; hut its provisions follow tbopa?* J 
tyyand accompany his person, in ,every>^l^^^her0^e> 
goes to contract; and it extend*’over ^^h^^prOperty 4 
(biens) under whatever customs’ it may be ,sittf$t$d ^ 
qu'eMe influe sur tout sea biem sow quelques mltumes, qulilsswent 
oasis} Bouhier adopts the very rule of Boullenois: Qumteb 
be atotut personnel du domicil est en concurrence wvec he statut 
personnel, de la situation dee biem celui du domicil dofit femporter 
sur celui dela situation des biem} And again, Jhe says-: It 
is necessary constantly to hold, that the Capacity or in¬ 
capacity, which the law of the domicil has impressed upon 
the person, should follow the person into.all places ;> so 
that it shall become utterly impossible, .Jhat • a person, 
being incapable in the place of his residence, should go to 
contract in another place where he would have been 
capable, if h$ had 1 been domiciled there. Xlfrnt done tenir 
pour constant, qu'e f 2a capadUS ou Vineapadtb, que laid du domb 
til a imprmie sur la personae fa suit en tons deux. En $orte 
quo ce seroit inutitement, que 6tant incapable au den de sa rdsi- 
dence , elle voudroit atter contracter dans un endroit, ou il auroit * 
StS> capable , si elle y avovt eti domiciUSe . 8 Abraham & Wesel 
uses language equally strong: Quoliescunque enm de habiiir 
late atque inhabidtate personae queeritur, toties domicilii leges el 
staluta spectanda , ut quocumque persona abeat , id jus sit, quod 
judex domicilii staiuerit ; 4 and 4 he applies the rule equally 
to movable and immovable property. 6 Pothier says, that 
personal statutes exert their ‘power upon the persons in 
relation to their property (biem) wherever it may be situ¬ 
ated : Au reste , ces Statute personnels exeroept leur empire* sur 

—r~-----ft- 

* 1 Tijolaadj Mem. eh. 7, § 2, p. 156; Id. ch» 5, § 4, p, 89; Pest, § 84* 

. * Booh. Gout.de Bourg.ch. 28, § 91 to 96, p, 481 5 Id. eh. 22, $ 4 to 14, § 19. 

* Bouhier, Cout» de Bea»rg#ch. 24, g 11,* p. 463. ,, 

* Wesel, Com. ad Novell* Conetit Ultraj. arfc.,18, § 28, p, 169, 170. 

ft Id. § 25, 27, p. 170, 178; Liverm. Dim. § $8, p. 56. 
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leS^permrnfm^pdrrawport attotisleur 1 Men#), gudgue "part, qu'ik 
soimt &tM&s}' ^1lpd0nburg says: Quodumgue tnodo >se casus 
fabuctit, corfrkb&tiiim erU respiceread stum ctyusgue domicilii 
lodumy tomprsssam^ ibidem perSfmm gualitatem, dot adepUm dorm 
candiHonem eujus igndrus non sit oportet , gtd cum alio volet con* 
trakere. tojmre HbUandice incola metfor Uttrajedi, minor apud 
sues, cowtrahil apud nodrates invaMdd. Contones UMrcyedinus 
lege dormd&i mayor contraMt in HoUandice efficaciter ; ut maxims 
ex more regiords istms rerum suarum necdum habentur compos? 
StOckmannus holds equally strong language: TJnde rede, 
eum> gui mkab&is ed in uno loco , etiam in aHo inhabilem cemeri; 
et si aider statmmus , incertus et varius erit personarum status ; 
cum tamen uti personam ubigue eandem , ita gualitatem persona 
inheerentem > vehd ejus accidens, ubigue urdformem esse convened? 
Merlin has expressed it in equally comprehensive terms, 4 
saying, that the law of the domicil, as tb majority or mi¬ 
nority, governs in rCfcpect even to property ( biens ) situate* 
in another territory. 5 . . 

§ 51 b. Paul Voet, on the other hand, speaks in far more 
‘ qualified language, and lays down several rules on the 
subject. (1.) That a personal statute only affects the 
subjects of the State or territory wherein it is promulgated, 
and not foreigners, although doing some business there. 
Statutum personate tdntum afficit subditos territorii , ubi statutum 


1 Pothier, Introd. G£n. aux Coutjd’prleans, ch. 1, art 7 j Post, § 69. 

1 Rodeijburg, Do Diversit Statut. tit 2, ch. 1, § 2; 2 Boullenois; App. p. 11. 

* Sto ckmann . Detis. 125, § 6, p. 262, cited also 1 Boullenois, Observ. 6, p. 181; 

Livenn. Dissert § 22, p. 95. See also Abraham h Wesel, Comment ad Nov. 
Constit XJltraject art 18, n. 24, ^5, p. 170 to p. 172; Liverm. Dissert § 55, 
p. 56. . 

* Merlin, Expert. Stat; 'Id. Majority, § 5; Id. Autorisation Maritale, § 10. 
The like rule Is maintained by Burgundus, Stockmans, and D’Argentr^, as to 
personal property and covenants. See •Liverm.* Diss. p. 94, 85, 50; Merlin, 
Rupert Majority, § 5; Id. Autorisation Maritale, § 10. 

* Merlin, Rupert Majority § 5, edit Brux. 1827, p. 189. 

6 * 
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conditum esff non qritem forenses, Hed ibidem tid ttjjerdeS? 
(2.) That as a personal statute does not^ffect a person 
oiit of the territory, it cannot therefore *be reputed to be- 
the same without the territory^ as it is within. Statuhdnr 
personate non afficit personarh extra territonum ; sic ut pro tali 
non repidetnr extra territorium> quaUs erat irdra* (3.) That 
a personal quality cannot be added* out of the territory 
to a person not a subject. Personalis quatiias 4on potest 
extra territonum addipersonae non sub}ectce* (4.) A personal 
statute accompanies the person everywhere, in respect to 
property {liens) situate within the territory of the State, 
where the person affectedly it has his domicil. Statutum 
pers<male ubique locorum personam comitatur , # ordine ad bona 
intra territonum statuentis sita, ubi persona affecta domicilkm 
habet} We shall also presently see, that- he distinguishes 
between the effect of & personal statute upon movable, 
*and its effect upon immovable property. 6 

• § 62. The result of the doctrine maintained by the 
jurists above named, except Paul Voet, is, that a person, 
who has attained the age of majority by the law of his 
native domicil, is to be deemed everywhere the same, of 
age ; and, on the other hand, that a person who is in his 
minority by the l&w of his native domicil, is to be deemed 
•everywhere in the same state or condition. 6 Thus, for 
example, if, by the law of the place of his original domicil 
♦ .a person cannot make a will of his property, before he is 
twenty-one years of age, he cannot, if under that age, 
make a valid will, even of such property as is situate in a 
plaqp, where the law allows peibons of the age'of fourteen 

, l fm * "I * ' . " ' ' "" ' ~ -- " . . ' — » - 1 * > ■ ■ 

« 

1 Voet, de Stat § 4, ch. 2, p. 187, edit 1661. 

•Ibid. ' o < • Id. p.138.' 

* Id. p. 188. * ‘ * Poet, $ 52. 

* 1 BooUenoof, p. 103, &c.; 1 Burge, Comment oft Col. and For. Law, ‘P. 1, 
ch. 4, p. 118 to p. 185. 
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years to make-a wiilofthe like property. 1 So, if by the 
tewof her ori^nal domicil e married woman cannot dis¬ 
pose of her property, except with the consent of her hus¬ 
band, she is equally prohibited from disposing of her 
property situate in another place, where no such consent 
is requisite. 2 * Many jurists apply this doctrine indiscrimi¬ 
nately to movable, as well as to immovable property. 
Thus, Bdullenois says: “ If a man has immovable property, 
situate in a place, where the age of jnajority is fixed at 
twenty-five, and by the law of his own domicil he is of 
age at twenty, he may at twenty sell or. alienate such 
immovable property. On the other hand, if by the law 
of the pla<ie, \$here the immovable property is situate, he 
is of age at twenty, but by .the law of his domicil not 
until twenty-five u he cannot sell or alienate such property, 
untiL the age of twenty-five.” 8 But other jurists distin¬ 
guish between movable and immovable property, applying 
the law of situs to the latter, and the law of the domicil 
to the former. 4 * * * Paul Yoet insists throughout upon this 
distinction; and holds, that no personal statute extends 
to immovable property situate elsewhere. Non tamen 
statutum personate sese regulariter extendeUad bona immobitia, 
alibi sita? But he admits, that such a'Statute will apply 


1 Potbier, Cout d’Orl^ans, ch. 1, art 7; 1 Boullenois, Prin. Gen. 19, p. 7; 
Id. Observ. 16, p. 205; 1 Froland, Mdm. ch. 7, p. 156; Bouhier, Cout do Bourg. 
ch. 22, § 5 to § 11; ch. 24, § 7 to ^12; Merlin, Rdpert Majority, § 5; Id. Au- 
torisation Mar it ale, § 10; Rodtfnburg, De Divers. Statut tit 2, ch. 1, § 1; 2 
Boullenois, App. p. 11. 

* Ibid.; Henry on Foreign L&v?§ 1, p. 81. 

* Boullenois, Dissert des Quest, de la Contrar. des Loix, Quest I me p. 19, 
20; Basnage, Coutum. de Normand. tom. 2, art 431, p. 248. See, also, Merlin, 
Rupert Majority, § 4, 5. 

4 Yoet, Burgundus, Stockmans, jmd JJeckius^ &ted in Merlin, Repert Ma¬ 

jority, § 5, p. 189, edit 1827 j! Ante, § a. t 

4 P. Voet, ad Statut. $4, ch. 2, n. 8, p. 188, edit 1661; Id. ch. 8, n. 4, p. 

148. 
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tb faovable property, upon the grtrand, thAt, whereVefii 
may t>e situate, it follows the domicil of the owner.' * 
tarp&i ralime mobiUum , ubicuqque sitorutn, cfoftiicUiufn sOeu perSo- 
nttm domitri sequamur, id tamch 1 spectetotuf* beet, quo 
nullus iverit irlficzas ; idque propter expresses textn* juris cmU* 9 
qmbus mobitia certo loco non affiqanttfr, verutn secundum juris 
intelladum personam comitari , eique adheerere judicantur ; id 
quod etiam mores ubique locorunt sequuniur. 1 * Btfrgundus 
holds the same opinion: Consequenter ea 9 qu(e sunt persondUa, 
urn cum persona circumferuntur , quocumque loco se transtulerit, 
et per unwersa territorial viresque et effectum porrigimt. Reatia 
sUum rerum sic spectant, ut territorii limites non excedant; quia 
rebus ipsis sunt affixa? Many other jurists maintain the 
same distinction; 8 but it.needs not be here further 
insisted on, as it will hereafter come more fully under 
our consideration.* 

§ 53. The doctrine, as to the nature and operation of 
personal statutes, thus asserted by foreign jurists, even 
with the distinction in its application between movable 
property and immovable property, is fotmd attended with 
many difficulties; and many of these jurists are compelled 
to make exceptions in its application, whiefr go far to 
limit, if not to impair, its real force and efficiency. 4 * In¬ 
deed, the language held by some of them on this subject 
has not always such a precision, as to its actual extent 
and operation, as to free the mind from all doubt in regard 
to the true meaning. Merlift ®says: 6 “ The law of the 


1 P. Voet, ad Statut § 4, cb. 2, n. 9, p. 139, 140, edit 16SL * 

• Bqigundus, Tract 1, § 3, p. 15. 

• See J. Voet, Stockmannng, and Pecking, cited Post, § 54, and 1 Boullenoia, 
Observ. 4, p. 57; Id. Obg. p. 131 ;JSand)us, Lib. 4, tit S, Defioit. 7, p. 104. 

4 See IAvertabre, Dist p. «$ to 1065 

4 Merlin, Rupert Statut See, algo, Id. Majority, § 5 ; Id. Autoriaation Mon* 

tale, § 10. 
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<fcmj*il governs.^ atyt$, of .^psreoft and hip , personal 
qifjicity.OR inpapaci^-,,^,^ «Py« r *^ per^al anions, 
m 9 v^>^ 4 #n^,in 4 ,avai»}e, .efF6Cjl«B, in .whatever plac* fliey 
njfty in.^act be situated, IJ^e* power o^.the law of j$jg 
dqmjcil extends everywhere, every, thing '.within 4ts 
roaCh or jurisdiction; jso that hej ypho is of a majority by 
fb e .law; .off his domicil, is of the ,age of majority every¬ 
where., *T?he law.of the place, where^ the. property tyiens) 
is situate, regulates the quality and disposition of it. 
When the law of the domicil, and that of the situation, 
(situs,) are .in conflict with each other, if the question is 
respecting the state.and condition of the person, the law 
of the domicil^ought to prevail; if it is respecting the 
disposition^of property, (Mens,) the law of the place, where 
they are situate, is to be folio we c^’ 1 “ If several real 

statutes are founcl in conflict with *each other, each one 
has its own effect Upon the property (Mens) which it gov¬ 
erns.” 2 . Now, this language of Merlin is in some parts 
sufficiently broad* to cover movable property, as well as 
immovable property; "and yet it is very clear, that the 
disposition of movable property, and the capacity to dis¬ 
pose of it, are by many foreign jurists* and by Merlin 
himself, held to be governed by the la\^ of the domicil of 
the owner, according to the maxim, that movables follow 
the person: MoMMa sequuntUr personam ,, 8 What, perhaps, 
Merlin intends here to* assert, may be, that where a per¬ 
son is incapable by the lamr> of his domicil, he cannot dis¬ 
pose of any of his property situate elsewhere, the inca¬ 
pacity extending even to places where he is not domiciled, 
and where, by the local law, he would otherwise have 


»• 

1 Merlin, Expert St&tut. See, also, Id. Majferitd, § 6; Id. Autorisation Mari¬ 
tal*?, § 10 . 

1 Ibid. 


* Ibid. 
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dispose pf it But that, fwfcere a -person, is 
capable by the,law of his domicil, and'th^uestiqn dpOa 
not respect his personal capacity 40 disposgiof property, 
only the extent to. fthich it may *he excised by 
poisons who are capable, there the law of tb$ place, where 
it is situate, will govern. 1 Yet he, ^pidd seem also?/to 
intimate, that there is or may be some distinction between 
personal property ^and real property, (between movables 
and immovables,) as to the effect of the operation of the 
lex domicilii? i 

§ 54. In another place, Merlin lays down the rule, 
that a law, which declares a person a'major or,a minor, 
who is horn within its reach of jurisdiction* is personal, 
and extends to property ( biens ) situate out of the territo¬ 
ry ; or, in other w6^s, that a statute respecting majori¬ 
ty, full and entire, is^ personal and extends to. property, 
{biens) situate out of the territory. Le ataiut,de la majority 
pleine et enttere esi personnel\ et s’etend am biens sUues hors de 
son territoire? Thus if by the' law of the place, where a 
person has his domicil, he is of majority at the age of 
twenty, and has the faculty of disposing of his property, 
situate there, the o same faculty will extend to his proper¬ 
ty, situate in another country, where he would not be 
capable of alienating until he was twenty-five years of 
age. And he applies this doctrine equally to movables 
and immovables. 4 He admits^ that the Voets, Burgun- 
dus, Stockmans, and Peckius,< while they deem such a 


1 Pothier, Cout d’Orllans, eh. 1, art. 7; S Bonllenoia, Prin. Gen. 16, p. 7; 
Id. Obaeiit. 19, p. 338, &c.; Rodenburg, ch. 3, § 4, 9,10, p. 7 to 9; fa. cb. 9, 
p. 6; Voet, de 6tat. § 7, cb. 2, p. 125, § 8; Pothier, De Choaes, P. 2, § 8; Liv¬ 
ermore, dnert. 82. 

* See Mftrlin, Rdpert M&jocitd, § 5,j>. 1108,189, edit Btux. 4827. 

* Ibid. 

* Ibid. 
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lavr to pSTsoatfl, iaiist, that it fa&ttkA Extend to &te 
di8f$osttb*bf sitUfrte'iii'a foreign country, 

Wftete } ta cHffirte^t* ttiftb, te te* capacity 1 or majority pre- 
' Mfeftin dh Another plflk& eatya'. u If the law of the 
donAoildeoJefrte W person incapable' to sell; aljene, con* 
tTaOtj Or to 4ri&A himself in any matmer to another, it is 
impossible 'that 4lis immovables, in whatever country 
they may he situated, can he aliened^bound, or hypoth¬ 
ecated by him* Who has ever doubted, that the inters 
diction pronounced against a prodigal, or a madman, by 
thfe judge of his domicil, was an obstacle to the alienation 
of his property (Inens) which is situate within the reach 
of another jurisdiction ? Who has ever doubted, that the 
tutor, (guardian,) named by the judge of the domicil, has 
the right to administer the proqprty (biens) which is 
within the territory of another judge V’ 2 This is very 
bold and uncompromising language ; byt it will be very 
difficult to sustain it without many qualifications. Jit 
may be added, that the modern Civil Code of France 
expressly declares, th&t the laws concerning the condi¬ 
tion and capacity of persons govern Frenchmen, even if 


* 1 See Merlin, Rupert Majority, § 5, edit. Brux., 1827, p. 188; Id. Autorisa- 
tion Maritale, § 10. I do not find ttfe citations froth some of these authors ac¬ 
curately given by Merlin. But I believe, that the following will be found to 
verify his statement J. Voet, ad Pandect, Lib. 4, tit 4, n. 8, Lib. 23, tit. 2, n. 
60, n. 136; P. Voet, ad Statut §%,Vh. 8, n. 10, p. 158; Burgundus, Tract. 1, 
n. 5, 6, 7, 8; Peck. De Testam. Conjug. Lib. 4, ch. 28, Introd. n. 5, 6, 7; 
Stockmans, Decis. 125, § 6, 9, p. 262, 263 ; Christin. Tom. 2, Deeis. 56, § 12 ; 
Livermore, Dissert § 47 to 52, p. <50 to 54. Immobilia (says P. Voet) statutis 
loci, ubfsita; mobilia loei statutis, ubi testator habuit domicilium. P. Voet de 
Statut. § 4, ch» 3, n. 10, p. 153, edit. 1661. Again, he adds: Quid cirba sue- 
c es s io nem. Spectabitur loci statuta ubi immobilium sita, non ubi testator mori- 
tur. Id. § 9, efe. 1* n. 3, p. 305. See ^ Burgeia Comment on Col. and For. 
Law, P. 1, ch. 3, § 8, p. 118 to 129. 

■ Merlin, Blpert Automation Maritale, § 10, art 2. 
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residing-in * foreign country. 1 In the progress ©f our 
inquiries* it will be found, thai many exceptions are 
admitted to exist, as to the operation - o&persOnal laws, 
and that the practioe of nations by no «me&ns justifies the 
doctrine in the extent to which it is ordinarily lend, down 
by many foreign jurists; 

§ 54 a. John Voet, on the other hand, is one ,of the 
few jurists, who insist, that personal statutes of sill sorts, 
respecting capacity or incapacity, majority or minority^ 
legitimacy or illegitimacy, have no extraterritorial oper¬ 
ation, either directly or consequentially. Venus est (says 
he) personalia non magis quam realm territdrum statuentis posse 
eticedere, me diredo, sive ptor conscquentiam . 2 And he goes 
on to add: Ita nec ratio utia est, cur magis quadtas et habiUtas 
private per statutum <^a vel denegata , vires extendend per ea 
loca, in qmbis diversunt quid aut contraritm circa persommm 
qualitaiem lege cdutum est > Quod, si hcec cidquam minus vide - 
arpur mfficere, is velim mfd rationem modumve expediat, per 
legislator personam,°domicilu inluiti sibi suppositam, habiiem quem 
inhabilemve ad actus gerendos declararts, aUerius loci Ugislatorem, 
polestate parem cogeret, ut is aUenis decretis statutisve pareret , 
aut rata irritave hgberet, quee judex domicilii tatia esse jussit in 
persond domieUium s ttjjc fovente ; maxime, si fateatur {ut fateri 
necesse est) pari in parem nudum competere cogendi potestatem . 
JSxponat, obsecro,prodlgo declarUto y vel inf amid notata, vel legit - 
imato , vel in ipso pubertatis tempore habili ad testamentum con* 
dendum declarato per magistratujnu HqUandum, ac VUrajedum 
se cchiferente vel immobdia possiddnte; exponat inquam, qud 
juris vid majistratus . UUrajedmus adstringi posset, ut istum 
ratione bonorum, in TJttrajedino solo sitorum,pro tad agnosceret; 
adeojue contractus prodigi HoUandici haberd inritos ; digmkdes 

--^-55-v--^-— 

1 Code Civil of France, art 8; Post, § 88. * 

a Voet, ad Pand. Lib. 1, tit 4, f <7, p. 40. 
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Hollando mfamato denegaret; successionem in bom Trajedim 
ad spurium HoUandum legitimatum pertinentia , tanquam in legiti¬ 
me nati patrimordum, paterdur proximis deferri; testamentum 
masculi, ante annum cdatis odavum dedmentum conditum, juberet 
ratum esse} 

§ 55. Hitherto we .have been considering cases of the 
capacity or incapacity of persons, arising from the domi¬ 
cil of origin, where there has been no subsequent change 
of domicil; as to which, as we have seen, the doctrine of 
foreign jurists is, that the law of the original domicil is to 
prevail, as to such capacity or incapacity ; some of them 
holding, that it applies to all personal acts whatever, and 
to all alienation of property, whether movable or immov¬ 
able ; and others apply it only to personal acts and mov¬ 
able property, where there is a conjjjct of personal laws. 
But, suppose, that* a person has had'different domicils, a 
domicil by birth, and a/* subsequent domicil by choice, 
when he is sui juris, which is to prevail, as to his capacity 
ox incapacity ? 1 2 * Hertius does not hesitate to say, that the 
law of the new domicil is to prevail. ■ Hinc status et qualir 
tas personae regitur a legibus loci , (says he,) cut ipsa sese per 
domicilium snbjedt. Atque inde etiam fit, ut quis major hie, ali¬ 
bi , mutato scilicet domicilio, incipiat fieri, giinor? The like 
opinion appears to be held both by Paul Voet and by 
John Voet. 4 The former 6ays: Nullum statidum, sive in 
rem, sive in personam, si de ratione jwis dvilis sermo instituatur , 


1 Voet, ad Pand. Lib. 1, tit. 4, § 7, p. 40. 

* See on this Subject, 1 Burge, Comment, on Col. and For. Law, P. 1, eh. 3, 
§ 3, p. 102 to p. 106 ; Id. ch. 4; p. 113 to p. 125. 

* 2 Ilertii, Opera, § 4, n. 5, p. 122; Id. n. 8, p. 123; Id. p. 173, 175, edit. 
1716. 

4 2 Boullcnois, App. p. 57; Merlin, Rdpert Majority, § 4, edit. Brux. 1827, 
p. 186; Merlin, Rdp. Retroactif, § 8, art* 9, n. 3 P. Voet, de Stat. § 4, eh. 2, 
n. 6, p. 137, 138; Rodenburg, De Div. Stat. p. 2, ch. l, § 5, 6; J. Voet, ad 
Pand. Lib. 4, tit. 4, n. 10; 1 Boullenois, Observ. 4, p. 58. 
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sese extend'd ultra statuentis territorium} The latter holds, 
that tlie change of domicil of a person gives him the 
capacity or incapacity of his new domicil; so that if he 
is of majority by the law of the place of his birth, and he 
removes to another country, by whose laws he would, 
according to his age, be a minor, he will acquire the 
character of • his new domicil. Si quis ex lege domicilii 
derelicti anno forte vicesimo completo major factus fumt, trans - 
lato domicilio ad locum ilium, ubi non nisi absoluto viginti quinque 
annorum curriculo quisque major habetur, non dubitem quin ex 
novi domicilii jura indpiat iterum minorennis esse? 

§ 55 a. Froland thinks this question cannot be answered 
universally; and he put^a distinction. "If” (says he) 
“ the question is purely as to the state of the person, ab¬ 
stracted from all cqpsideration of property, o» subject- 


matter, (< abstracts nb dmni mateiia reali,) in this case *the law, 
which first commenced to fix his condition, (that is, the 
l$w of the domicil of his birth,) will preserve its force 
and authority, a*nd follow him wherever he may go. 
Thus, if by the law of the domicil of his origin a per¬ 
son attains his majority at twenty years, and he goes to 
reside in another place, where the age of majority is 
twenty-five years, he is held to be of the age of majority 
everywhere; and, notwithstanding he is under twenty- 
five years, he may in his ne\V domicil sell, aliene, hypoth¬ 
ecate, and contract, as he pleases, and vice versd” 8 "But ” 
(he adds) “ when the question* io as to the ability or dis¬ 
ability of a person, who has changed his domicil, to do 
a certain thing, (^ faire une certain chose,) then that, which 


1 P. Voet, ad Statut § 4, ch. 2, n. 7, p. 138, edit. 1661.. 

* 1 J. Voet, ad Pand. Lib. 4, tit 4, n. 1(5; Id. Lib. 5, tit. 1, n. 101. 

• Froland, M£m. ch. 7, § 13, 14, p. 171; post, § 188, note. See 2 Boulle- 
. nois, Obs. 32, p. 7 to p. 11; Bouhier, Cout do Bourg. ch. 22, § 4 to § 10. 
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had governed his power, (that is, the law of his original 
domicil,) falls, and fails entirely in this respect, and yields 
its authority to the law of his new domicil. Thus, if a 
married woman, by the law of the country of her birth, 
is not allowed to pass property by will, without the con¬ 
sent of her husband, and she acquires a new domicil in 
another country, where no suGh restriction exists, she has 
full libeity to dispose of her property in the latter coun¬ 
try by will, without the consent of her husband; and vice 
vcrsd} This is a very nice, if it be not in many cases an 
evanescent, distinction ; and Froland admits that a differ¬ 


ent doctrine is held by many jurists. 1 2 * But he is not sin¬ 
gular in his opinion of the valite and importance of this 
distinction. 8 Boullenois has given to it a qualified sanc¬ 
tion. 4 * Bouhier also cites the same distinction with appro¬ 
bation, declaring it to be judicious; and he insists, that 


in case of a transfer of the domicil, the law of the origi¬ 
nal domicil ought in all cases to regulate the personal ca¬ 
pacity ; and he enlarges on the subject with much ability. 6 


§ 56. On the other hand, Burgundus does not hesitate 


to hold, that the law of the new or actual domicil ought 
to prevail. After citing the opinion of Bald us and Gail 


and Imbertus, that the state of the person is to be deci- 


1 1 Froland, Mem. ch. 7, § 15, p. 1^2; post, § 138, note. 

3 Ibid. Boullenois remarks on this distinction of Froland, that it contains 
some truth mixed up "with much oRaAirity, and embarrassed with ideas, liable 
to contradiction, without being answered. 2 Boullenois, Observ. 32, p. 8, 9. 

9 See Kodenburg, De Div. Stat tit 2, ch. 1, 2, 3, 4, tit 3, ch. 1, 2, 3, 4, tit 
4, ch. 1, 2, 3, 4; 2 Boullenois, App. p. 1 to p. 33; Id. p. 71 to p. 79; Id. p. 
84 to p. §5 ; 2 Boullenois, ch. 1, Obs. 82, p. 1 to p. 53 ; Merlin, Rdpert Effet 
Retroactif, § 3, p. 2, art. 5, n. 3, edit Brux. 1827, p. 18 to p. 15; Id. M£joritd, 

§ 4, p. 186, 187. 

4 2 Boullenois, Observ. 82, p. 7 to*p. ^1. • 

• Bouhier, Cout de Bourg. ch. 22, § 4 to § 10; Id. § 22, cited Merlin, Rd- * 

pert Autorisation Maritale, § 10, art 4, edit Brux. 1827, p. 243. 
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ded by the place of his domicil ; Ideo, si status personae in- 
spici debeat, dumtaxat rationem haberi Baldus existimat, cujus 
opinionem Andreas Gail et Inibertus amplecturdur; adeo ego, 
(he adds,) nisi exprivilegio vel longissimo usu aUud sit intro- 
ductum Proinde ut sciamus uxor in potestate sit mariti necne, qud 
cetate minor contrahere posset, et ejnsmodi, respicere oportet ad 
legem cujusque domicilii. Hcec enim imprimit qualitatem per¬ 
sonae, atque adeo naturam cjus afficit, ut quocumque terfarum sit 
transitura, incapacitatem domi adeptam non aider quam cicatri- 
cam in corpore foras circumferat. Consequenter dicemus; si 
mutaverit domicilium persona, novi domicilii conditionem induere} 
Rodenburg is of the same- opinion, upon the ground, that 
the state and condition of* the person is wholly governed 
by the law of his actual domicil; and when that is chang¬ 
ed, his state and condition change with it ; Personae enim 
status et conditio c\tm tota regatur a legibus loci, cui ilia' sese per 
domicilium subdideni, utiqite mutato domicilio, mutari et necesse 
est personae conditionem? And he applies the rule indis¬ 
criminately to the case of minors and to the case of 
married women. 8 D’Argentr6 is also of the same opin¬ 
ion, and says: Quotiescunque de habilitate aut in habilitate per¬ 
sonam quceratur, tqties domicilii leges et statida spectanda. Ratio 
est, quia hie abstraftu de habilitate personae, et universal! ejus 
statu quceratur, ideoque personae a foro domicilii afficiatur. Nam 
originis locus nusquam in foro cbnsiderationem habet, cum aliud 
domicilium probonitur , 4 


1 Burgundus, Tract 2, n. 5, 6, 7; post, § 140 a. Cited also in Merlin, 
Rupert Effet Retroactif, § 3, p. 2, art. 5, p. 14, Brux. edit 1827. 

* Rodenburg, De Div. Stat. tit. 2, P. 2,‘ch. 1, n. 3; 2 Boullenois, Observ. 
82, p. 2, 5, 7; Id. Appx. p. 56, 57 ; post, § 71. 

* Rodenburg, De Div. Stat tit 2, P. 2, ch. 1; Id. n. 5, 6 ; 2 Boullenois, Ob¬ 
serv. 32, p. 2, 5, 7, 8; Id. Appx. p. 56, 57; post, § 71. 

* D’Argentr^, De Leg. Brfcon. art.«218, n. 47, 49; 1 Boullenois, Obs. 4, p. 
*53 ; post, § 84. Yet, though the language of ITArgentrd is thus explicit, Bou- 

hier seems to suppose, that he aided his own opinion, because he has added in 
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§ 57, Boullenois (whose opinions will be stated more 
fully hereafter) 1 admits the general principle to be, as 
Rodenburg states it, and asserts, that the whole world 
acknowledges, that the state of the person depends on his 
actual domicil, and that the natural consequence is, that 
if a person changes his domicil, and the law of the new 
domicil is contrary* to that of the old one, the state and 
condition of the person change accordingly^ But then 
he insists, that it is necessary to make a distinction between 
the states and conditions of persons, which arise from laws 
(droits) founded in public reasons, admitted by all nations, 
and which have a cause absolutely unconnected with 
domicil, so that the moment a *nan is affected with these 
states and conditions, the original domicil not having any 
influence upon them, the new domicil ought not to have 
any, but merely*the public^ reasons, superior to those of 
domicil, to which all nations pay respect ;• and other sub¬ 
ordinate states and conditions, which are in truth founded 
in public laws, (droits publics,) but for one nation only, or 
for certain provinces of th«at nation. 3 • Among the former 
class he enumerates interdiction, or prohibition to do acts, 
by reason of insanity, or of prodigality,^emancipation by 
royal authority, legitimacy of birth, nobility, infamy, &c. 
These, he contends, are never altered by any change of 
domicil; but that having at first fixed the condition of 
the person, the change of domicil does not cause them to 


another place: Aflecta quocunque modo personft domicilii lege, aut jure, eo_ 
perpetuo sic tenetur, ut ne ull& mutatione loci sese possit excrcere. Bouhier, 
Cout. de Bourg. ch. 22, § 9. But it is plain that D’ArgentnS is here speaking 
of a mere change of place, without a change of domicil. D’Argentrd, de Leg. 
Briton, art 218, § 18, p. 603. 

1 Post, § 71. * , • 

1 2 Boullenois, Observ. 32, p. 10, 13. 

• 2 Boullenois, Observ. 82, p. 10, 11, 18, 19; post, § 71. 

• 7* 
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cease. 1 Among the latter class he enumerates the com¬ 
munity of property between husband and wife; the state 
of the husband, as to the marital power; the state of the 
father, as to real rights of the paternal power, and other 
subordinate states. These, he contends, sometimes are 
affected by a change of domicil, and sometimes are not. 2 
Some of this last class (he adds) affect ^the person at least 
in vim conventionis tacitce ; and this, according to the^o pinion 
of a great number of jurists, is the case in respect to the 
law of the community of property between husband and 
wife. 3 Others of the same class affect the person in vim 
solins legis ; such is the statute or law, Senatus cormiUum 
Velleiamm, which prohibits married women from making 
obligatory personal contracts with others. 4 * Boullenois 
himself holds, that the capacity of married women is gov¬ 
erned by the law«of the actual or new domicil; 6 but that 
the capacity of minors is governed by the law of their 
domicil of birth. 6 He also holds, that the paternal power 
is regulated by the domicil of birth. 7 But, here, again, 
he distinguishes between movable 1 property and immovj 
able property; holding that the law of the domicil of birth 
governs as to tjie former, and the law of the situation 
(situs) as to the latter. 8 

§ 58. Merlin, after citing the opinions of other jurists, 


1 2 Boullenois, Observ. 32, p. 11; post, § 71 ; 1 Boullenois, Observ. 4, p. 
•50, 64. ' * * 

a 2 Boullenois, Observ. 32, p. 11, 12, 13; post, § 71. 

* 2 Boullenois, Observ. 32, p. 11; post, § 143 to § 171. 

* 2 Boullenois, Observ. 32, p. 11, 13; ante, § 15; post, § 71, § 425. 

* 2 Boullenois, Observ. 32, p. 13, to p. 19; 1 Boull. Obs. 4, p. 61; post, § 71. 

* 2 “Boullenois, Observ. 82, p. 19, 20 to p. 31; 1 Boull. Obs. 4, p. 58, 54; Id. 

Dissert Mixtes, Quest. 2, p. 40 to p. 62; Id. Quest. 20, p.406 to p. 447. 

1 2 Boullenois, Observ. 82,«p. 31 to p. 58; 1 Boull. Obs. 32, p. 68; post, § 71. 

8 1 Boullenois, Obs. 82, p. 82, 88, to p. 58; Id. Dissert Mixtes, Quest. 20, p. 
406 to 447. 
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formerly came to the conclusion,'that the law of the place 
of birth, and not that of the new domicil, ought to govern 
equally in all these cases, of minority, of paternal power, 
and of marital power after marriage; and he expressed 
surprise, and not without reason, that Boullenois should 
have attempted to distinguish between them. 1 It is cer¬ 
tainly not for me to interfere in such grave controversies 
betwee* these learned jurists, differing from each other, 
sometimes in leading principles, and sometimes in deduc¬ 
tions and distinctions, applicable to principles, in which 
they agree. Non nostrum inter vos tantas componere lites . 
Yet Merlin himself, after having advocated this doctrine, 
as best founded in principle, although involving some in¬ 
conveniences, still insisted, that upon such a removal to a 
new domicil, the capacity of a person to dispose of his 
movable property by a testament*is to be governed by 
the law of the new domicil; because the.state of a person 
has no influence, as to the distribution of his movable prop¬ 
erty after his death; and the capacity to make a will, 
resulting from age, h&s nothing in common with what is 
properly called the state of the person; which is so true, 
that his state is governed by the domicil„and the situation 
decides solely concerning the age, at wjhich a person may 
dispose of movable property upon his death. 2 It seems, 
however, that Merlin has ^ince, upon further reflection, 
come to a different conclusion ; and he may be now num¬ 
bered among those, who support the doctrine, that the 
law of the new domicil ought to govern in all cases, 


1 Merlin, Rdpert. Automation Maritale, § 10, art 4, edit Brux. 1827, *p. 243, 
244 ; post, § 139. 

■ * Merlin, Rdpert Majoritd, § 4 j Id.^Effet R^troactif, § 3, n. 2, art. 5, n. 3 ; 
Id. Autorisation Maritale, § 10, art. 4, edit Brux. 1827. 
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whether they respect capacity, or minority, or the pater¬ 
nal power, or the marital power after marriage. 1 

§ 59. Pothier holds the doctrine in the most unqualified 
terms, that the law of the new or actual domicil ought in 
all cases to govern; and that the change of domicil dis¬ 
charges the party from the law of his former domicil, and 
subjects him to that of his new domicil. Le changement de 
domicile delivre les personnes de C Empire des Lois dur lieu du 
domicile, qu! cites quotient, et- les assvjettit & cedes du lieu clu no- 
veau domicile, quelles acquierent. 2 Whatever doubts may be 
suggested of the correctness of his opinion in a juridical 
sense, it must be admitted to possess the strong recom¬ 
mendation of general convenience and certainty of appli¬ 
cation. 3 4 

§ 60. Huberus, instead of relying upon the mere quality 
of laws, as personal, off real, or mixed, ldys down the fol¬ 
lowing doctrine. Personal qualities, impressed by the 
laws of any place, surround and accompany the person, 
wLerever he goes*, with this effect, that in every place he 
enjoys, and is subject to the same l&w, which such persons 
elsewhere enjoy, or are subject to. Qualitates personates 
certo loco alicui jure impressas , ubique circumferri et personam 
comitari, cum hoc effectu, ut ubique hcorum eo jure, quo tales 1 
personae alibi gaudent vet subjecti sunt, fruantur et subjiciantur .* 


1 See Merlin, Repert Effct Retroactif, § 3, n. 2, art. 5, p. 13, &c., edit. Brux. 
1827 ; Id. Autorisation Marita le, § 10, art. 4, p. 243, 244 ; Id. Majority, § 4, p. 
187, 188. See, also, Id. Testament, § 1, n. 5/art 1, art. 2, p. 309 to p. 324; 
post, § 139. 

* Pothier, Cout d’Orldans, ch. 1 , art 1 , n. ,13. — We shall presently see, that 
Lord S to well holds the opinion, that a change of domicil may change the state 
and condition of the party; as, for example, if he be a slave. See The Slave 
Grace, 2 Ilagg. Adm. R. 94, 113; post, § 96, 96 a. 

* See 1 Burge, Comment oij Col. and For. Law, F. 1, ch. 8, § 3, p. 118,119. 

4 Huberus, De Conflict Leg. Lib. l,*tit. 3, § 12. 
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Therefore, (he adds,) those, who with us are under tutelage 
or guardianship, such as minors, prodigals, and married 
women, are everywhere deemed to be persons subject to 
such guardianship; and possess, and enjoy the rights, which 
the law of the place attributes to persons under guardian¬ 
ship. 1 Hence, he, who in Friesland has obtained the 
privilege of age, ( veniam cctatis ,) contracting in Holland, 
will nowhere be entitled to restitution in integrum , as if he 
were a minor. 2 In other words, he, who in Friesland has 
obtained the privilege of an exemption from the disabili¬ 
ties of his minority, will not, if he afterwards contracts in 
Holland, be deemed entitled lo the privilege of being 
there held a minor, so as to exempt him from liability on 
his contract, (Ibi non restituitur in integrum.) 2. He, who is 
declared a prodigal here, cannot enter into a valid con¬ 
tract or be sued 'in another place. * lime qui apud nos in 
tuteld curdve sunt , lit adolescent.es , fiM-familias^ prodigi , midicrcs 
nuptce, ubique pro personis, cures subjectis habentur , d jure > quod 


1 Huberus, De Conflict. Leg. Lib. 1, tit. 3, § 12. 

1 Ibid. Under tlie Homan Law the Prsetor by his Edict declared, that he 
would grant redress in regard to transactions with minors under twenty-five 
years of age. Quod cum minore quarn viginti-quinque annos natu, gestum ease 
dicetur; uti quseque res erit, animadvertam. Dig. Lib. 4, tit. 4, 1. 1; Pothier, 
Pand. Lib. 4, tit. 4, n. 1. But those persons, who had obtained the privilege 
of age, were not entitled to any such relief. Eos, qui veniam aetatis ii principali 
dementia impetraverunt, etiamsi minus idonce rem suam administrare videantur, 
in integrum restitutionis auxilium # impetrare non posse, mnnifestissimum est; 
ne hi, qui cum eis contrahunt, pripcipali authoritate circumscripti esse videantur. 
Cod. Lib. 2, tit. 45, 1. 1; Pothier, Pand. Lib. 4, tit. 4, n. 4. The action thus 
given to minors was often called Restitutio in integrum. Vicat. Vocab. Voce, 
Restitutio. * 

’* The Veniam jEtatis is a privilege granted by the Prince or Sovereign, 
whereby the party is entitled to act, and to have all the powers to act sui juris, 
as if he were of full age. See Vicat Vocabul. Voce, “ Veniam JEtatis.” Cal- 
vinus, Lex. Jurid. ch. v.; Cod. Lib! 2, 4it 45, If 1; Rodenburg, Do Diversit. 
Statut. tit 1, ch. 3, § 9; 2 Boullenois, App. 9; 1 Burge, Comment on Col. and 
Foreign Law, P. 1, ch. 3, § 3, p. 116. 
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cura singulis in locis tribuit , utuntur, [ef\ fruuntur . Hinc, qui 
in Frisid vemam cetatis impetravit , in Hollandid cordrahens , ibi 
non restituitur in integrum. Qui prodigus heie est declaraius y 
alibi contrahens valide non obligatur , neque convenitur } Again, 
in some provinces, those, who are over twenty-one years 
of age, are deemed of majority, and may alienate their 
immovable property, and exercise other rights less im¬ 
portant even in those places, where no one is de&njed of 
majority, until he has attained twenty-five years; because 
all other governments give effect by comity to the laws 
and adjudications of other cities in regard to their subjects, 
so, always, that there be'no prejudice to their own sub¬ 
jects, or their own law. 2 * 

§ 61. He goes on to remark: “ There are some persons, 
who thus interpret the effect of laws respecting the quality 
of persons, that he, i&ho in a certain place is a major, or 
a minor, in puberty, or beyond it,*a son subject to paternal 
power, or a father of a family, under or out of guardian¬ 
ship, everywhere‘enjoys, and is subject to the same law, 
which he enjoys, arid to which he is subject, in that place, 
where he first becomes, or is deemed such. So that what¬ 
ever he could dc\ or could not do in his own country, the 
same is allowed,, and prohibited to him to do. 8 This 
seems to me unreasonable, and would occasion too great 
a confusion of laws, and a burden upon neighboring na¬ 
tions, arising from the laws of others. 4 The importance 
of this thing will be made plain by a few examples. Thus, 
an unemancipated son, [filias familids ,) who cannot in 
Friesland make a testament, goes into Holland, and there 


1 Iluberus, De Conflict. Leg. Lib. 1, tit. 3, § 12.. 

* Huber us, Lib. 1, tit. 3, $ 1%; ante, § 29; post, § 139, 145. 

* Iluberus, Lib. 1, tit. 3, § 12. 

* Ibid. 
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makes a testament; it is asked, whether it has any 
validity ? I suppose it is valid in Holland, according to 
my first and second rule; 1 because the laws bind all 
those who are within any territory; neither is it proper, 
(civile sit,) that Hollanders, in respect to business done 
among themselves, should, neglecting their own laws, be 
governed by foreign laws. 2 * But it is true, that this testa¬ 
ment vmuld not have effect in Friesland, according to the 
third*rule ; 8 because in that way nothing would be more 
easy than for our citizens to elude our laws, as they might 
be evaded every day. 4 * -But such a testament would be 
of validity elsewhere, even whtye an unemancipated son 
could not make a will; for, th^re, the reason of evading 
the laws of a country by its own citizens ceases; for in 
such a case the fact (of evasion) would not be com¬ 
mitted.” 6 

§ 62. This doctrine of Huberus is not in its full extent 
maintainable, and especially' in relation to immovable 
property, it is universally repudiated »by the common 
law, and in many casetfis also denied-by foreign jurists. 6 
Lord Stowell has expressly said, that he does not mean 
to affirm, that Huberus is correct in laying down as uni¬ 
versally true, that being of age in one country, a man is 
of age in every other country, be the law of majority of 
the latter what it may. 7 • 

§ 63. Without venturing further into the particular 
opinions maintained by foreign jurists on this subject, 

.J 

1 Ante, § 29. 

1 Huberus, Lib. 1, tit. 3, § 13. * 

Ante, § 29. 

Huberus, Lib. 1, tit. 3, § 13. 

‘ Ibid. 

See tbe authors cited by Merlin, Majority, § 5; post, § 363 to 

§ 873, § 474 to § 479. 

7 Ruding v. Smith, 2 Hagg. Ecc. Rep. 391, 392. * 
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under all its various aspects, (a task, considering the 
great diversity of judgment among them, which would 
be almost endless,) it may perhaps be useful to place 
before the reader some of the doctrines, maintained by 
foreign jurists, which appear best established, or, at least, 
which seem to have the sanction of such authority, as 
has given them a superior weight and recommendation 
in the jurisprudence of continental Europe. 1 * 

§ 64. In the first place the acts of a person, done in 
the place of his domicil, in regard to property situated 
therein, are to be judged of by the laws of that place, 
and will not be permitted to have any other legal effect 
elsewhere, than they have? in that place. 2 There are ex¬ 
ceptions to this rule; but they result from some direct or 
implied provisions of law in the customary or positive 
code of the country, in which the act cdines in judgment, 
applying to the very case; for it is competent for a coun¬ 
try, if it pleases, to prescribe its own rule for all cases, 
arising out of transactions in foreign countries, whenever 
any Tights under them are brought into controversy, or 
are sought to be enforced in its own tribunals. If, there¬ 
fore, a person has a capacity to do any act, or is under 
an incapacity to do any act, by the law of the place of 
his domicil, the act, when done there, will be governed 
by the same law, whenever'its validity may come into 
contestation with any other country. Thus, an act done 
by a minor, in regard to his property, situate in the place 
of domicil, without the consent of his guardian, if valid by 


1 Sec 1 Burge, Comment, on Col. and For. Law, P. 1, ch. 4, p. 118 to 
p. 129* 

* “ Statu turn personale,” (says Paul Voet,) “ ubique locorum personam com- 
itatur, in ordine ad bona intfa tqpritwium statuentis sita, ubi persona affecta 
domicilium habet.” P. Voet, De Statut. § 4, ch. 2, § 6, p. 188, edit. 1661. See 
1 Burge, Comment on Coir and For. Law, P. 1, ch. 4, p. 113. 
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the law of the place of his domicil, where it is done, will 
be^recognized as valid in every other place; if invalid 
there, it will be held invalid in every other place. So, if 
a married woman, who is disabled by the law of the place 
of her domicil from entering into a contract, or from 
transferring any property therein, without the consent 
of her husband, should make a contract, or transfer any 
property situated therein, the transaction will be held in¬ 
valid, and a nullity ;n every other country. 1 This seems 
to be a principle generally recognized by all nations, in 
the absence of any positive or implied municipal regula¬ 
tions to the contrary; according to the.maxim quando lex 
in personam dirigitur , respiciendum est ad leges illius dvitaiis , 
quce personam habet subjectam? 

§ 65. In the next place, another rule, directly con¬ 
nected with the former, is, that the personal capacity, or 
incapacity, attached to a party by the law of the place * 
of his domicil, is deemed to exist in every other country, 
{qualitas personam, sieut umbra*sequitur,) so»long as his dom¬ 
icil remains unchanged* even in relation to transactions in 
any foreign country, where they might otherwise be obli¬ 
gatory. 3 Thus, a minor, a married woman, a prodigal, or 

1 1 Boullenois, Prin. Gdn. 6; 1 Froland, Mem. des Statute, ch. 7, p. 156. 

* 1 Hertii, Opera, De Collis. Leg. J 4, art. 8, p. 123, edit 1737; Id. p. 175, 
edit. 1716. The learned reader is referred for prodlb to Huberus, De Conflict 
Leg. Lib. 1, tit. 3, § 12, 13,15; 1 Boullenois, Frin. G6n. 10, 12, 16, 17; Id. 
Observ. 8, tit 1, cb. 8, p. 145, &c. f 2 # Boullenois, Observ. 32, tit 2, ch. 1, p. 1 
to 53 ; Rodenburg, Do Divers. Statut ch. 3; 2 Boull. App. p. 7; Id. tit. 2, ch.. 

1 ; 2 Boull. App. p. 10; P. Voet, De Statut § 4, ch. 2; Id. ch. 8, p. 128, 143, 
edit 1661; 1 Hertii, Opera, De Collis. Leg. § 4, 8, p. 12?, edit. 1737 ; Id. p. 
175, edit. 1716; Froland, M&n. des Statute, P. 1, ch. 5, 7; Id. P. 2, ch. 33 ; 
Bouhicr, Cout de Bourg. ch. 22, 23, 24. 

* “ Ergo conditio person# a causa domicilii tota regitur. Nam ut consen- 
tiunt Doctores, idem sunt forum sortiri qt st$tuti% subjici; et unusquisque tabs 
esse preesumitur, qualis est dispositio statuti su® patriae. Proindo, ut sciamus,. 
uxor in potestate sit marid necne, quh state minor contrahere possit, et ejus- 

■ CONFL. * 8 
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a spendthrift, a person non compos mentis or any other per¬ 
son, who is deemed incapable of transacting business ^mi 
Juris ) in the place of his or her domicil, will be deemed 
incapable everywhere, not only as to transactions in the 
place of his or her domicil, but as to transactions in 
every other place. 1 

§ 66. Thus, according to this rule, if an American citi¬ 
zen, domiciled in an American State, as, for instance, in 
Massachusetts, where he would be of ag$ at twenty-one 
years, should order a purchase of goods to be made-for 
him in a foreign country, where he would not be of age 
until twenty-five years ol$, the contract will nevertheless 
be obligatory upon him. 2 * On the other hand, a person, 
domiciled in such foreign country, of twenty-one years 

t C ^ 

^ modi respicere oportet ad legem cujusque domicilii.” Burgundus, Tract. 2, n. 
6; 1 Boullenois, Observ. 4, p. *53. “ C’esfr ainsi, (says Boullenois,) que la 
majority et la minority' du domicil ont lieu partout, incmc pour les biens situes 
aiKours; ” 1 Boullenois, Prin. Gdn. art. />; Id. Observ. 10,12, and 46. “ Celui 

qui est majeur (says froland) suivant la coutumc, ou il a pris naissance, et 
sour laquelle il reside, cst majeur partout, et jSeut comrne tel, aliener, hypote- 
quer, vendre ses biens, sans considerer, si suivant la loi dc leur situation il 
seroit tnineur.” 1 Froland, Mem. des Statuts, cb. 7, p. 156. Rodenburg 
holds the same doctrine. Rodenburg, De Divers. Stat tit. 2, eh. 1. So 
D’Argentr^: “ Quotiescunque de habilitate aut de inhabilitato personarum 
quacratur, toties domicilii leges et statuta spectanda.” D’Argentrd, de Briton. 
Leg. des Donations, art 218, Gloss. 7, n. 48, 49. 1 Livermore, Diss. 34. So, 

John Voet: “ Potius domicilii leges observandas existimem; quoties in quses- 
tione, an quis minor vel majorennis sit, obtinuit, id dijudicandum esse ex lege 
domicilii; sit ut in loco domicilii minorennis, ubique terrarum pro tali haben- 
dus sit, et contra.” J. Voet, ad Pand. life. I, tit. 1, § 29. See also, Ftelix, Con¬ 
flict des Lois-Revue Etrang. et Fran. Tom. 7, 1840, p. 200 to p. 216. 

1 1 Boullenois, Princ. Gdn. 10, 19, et Observ. 4,12, 16, p. 5; 1 Froland, 
Mdm. des Stat. ch. 7, p. 155, 156; Rodenburg, de Divers. Stat tit 2, ch. 1; 

2 Boullenois, Appx. p. 10. 

* By the law of some commercial countries, the age of twenty-five years is 
that of majority. This was the old law of France; but the modern code has 
changed the age of majority to twentjfc-one, except as to marriage without the 
consent of parents. Code Civil of France, art 488; Id. art 148. See also, 
Rodenburg, de Statut. tit. 2, ch. 1; 2 Boullenois, Appx. p. 10. 
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of age only, who should order a like purchase to be made 
of* goods in* Massachusetts, will not be bound by his con¬ 
tract ; for he will be deemed a minor and incapable of 
making such a contract. 1 . The same rule will govern in 
relation to the disposition of personal or movable prop¬ 
erty by any person who is a minor or a major in the 
place of his domicil; fo^t will be valid, or not, accord¬ 
ing toHhe law of the place of his domicil, wherever such 
property may be situate. 2 There are exceptions also 
made to this rule; but they stand upon peculiar grounds, 
as expounded by foreign jurists. 

§ 66 a. The like rule will apyly to the capacity and in¬ 
capacity of married women. 4f by the law of the place 
of the domicil of the husband a married woman has a 
capacity to sue, or to make a contract, or to ratify an 
act, her acts so d6ne will be held valid ^everywhere. On 
the contrary, if she is deprived* of su’ch capacity by the 
law of the domicil of her husband, that incapacity exists 
in relation to all the like acts and contracts, even when 
done in a foreign country, or with reference to property 
in a foreign country. 8 

§ 67. The ground, upon which this rule has been 
generally adopted by many eminent continental jurists, 
doubtless is that, suggested by Rodenburg, namely, the 
extreme inconvenience, which would otherwise result to 
all nations from a perpettfal fluctuation of capacity, state, 
and condition, upon eve^y* accidental change of place of 
the person, or of his movable property. 4 The language 


1 Huberus, De Conflictu Legum, Lib. 1, tit. 3, § 12. 

* 1 Froland, (lea Stat. M<$m. ch. 7, p. 157, 158; 1 Boullcnois, Princ. ,Gdn. 6, 
19; Id. Obscrv. 4, 12; Rodenburg, Do Divers, tit 2, ch. 1; 2 Boullenois, 
Appx. p. 10. 

* Garnicr v. Poydras, 13 Louis. R. 177. 

* Rodenburg, de Divers. Stat. tit. 1, ch. 3, n. 4; 2 Boullenois, App. p. 8. 
See also 1 .Boullenois. 
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of Rodenburg is: Quid igitur rei in causa est, quod persona * 
lia statuta ierritorium egrediardur ? Unicum hoc ipsa rei tia- 
tura ac necessitas invexit, ut, ciim de statu ac t conditione homi~ 
num quceritur, uni solummodo Judici, et quidem domicilii , univer- 
sum in ilia Jits sit attrihutum: cum enim ah uno certoque loco 
statum hominis legem acdpere necesse esset, quod absurdim, ea- 
rumque rerum naiuraliter inter se pugna foret, ut in quot loca 
quis ita faciens, aid navigans delatus fuerit', totidem *illH statum 
mutaret aut conditionem ; ut uno eodemque tempore hie sui Juris, 
illic alieni futurus sit; uxor simul in potestate viri, et extra ean- 
dem sit; alio loco hdbeatur quis prodigus, alio fmgi; aepreeterea 
quod persona certo loco non \affigeretur, ciim res soli loco fixee 
citra incommodum ejusdem legihus subjaceant, summd providen- 
tid constitutum est, ut ci loco domicilii, cui quis larem fovendo se 
subdiderit, statum ac conditionem induat: illis Legislatoribus 9 
pro soli sui genio 9 % optime omnium compertum habentibus , qud 
judicii maturitate polleant siibditi, utpbssint constituere 9 qui eonm 9 
ac g/nando ad sua tuenda negotig indigeant auctoritate. Hcec 
igitur personarum qualities ac conditio 9 ubi venerit applicanda ad 
res aid actus atterius territorii 9 jam inairecte, ac per consequent 
tiam vis illius personalis Statuti extra statuentis, pertinget locum: 
ciim et alids non inwlitum sit multa indirecte permitti et per con - 
sequentiam , quee directe et expressim non valerent. Nec est, 
quod quemquam turbet, quod et ilia Stututa extra territorii Umr 
ites diximus excurrere, quibus hominatim status homitium in 
universum non discutitur, quee in incertos personates actus ct per¬ 
sona exercendos, prohibendo eos ant permittendo, concepta sunt} 

§ 68. The modern law of France, as it is laid down by 
Pardessus, is to the same effect. 2 “ No act, whatsoever 
may be its nature,” (says he,) “ can be stipulated, except 


1 2 Boullenoia, Appx. p. 8; Fcclix Cconflict des Lois-Revue Etrang. et Fran. 
Tom. 7, 1840, p. 200 216. 

a Pardessus, De Droit Commercial, Vol. 5, art. 1482, p. 248. 
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by persons capable of binding themselves; and the gen¬ 
eral consent of civilized nations has allowed, that 
whatever concerns the capacity of a person should be 
regulated by the laws of the country to which he be¬ 
longs. A person, declared incapable by the law of the 
country, of which he is a subject, cannot be relieved of 
that incapacity, except by the law of that country, as 
well ifc>-regard to the acts, which it permits him to do, as 
to the conditions which it prescribes in doing them. 
Thus, French minors, incapable of binding themselves by 
engagements of commerce, unless they are emancipated 
or authorized, cannot bind themselves in commercial 
transactions in a foreign country, even when the law of 
that country does not require the like conditions. So, 
French married women, who are not public traders, are 
not deemed to Kave contracted valid engagements, even 
in commerce, unless they should be authorized by their 
husbands. Their personal incapacity follows them every¬ 
where. For the same reason, the French tribunals will 
not consider as valM any commercial engagements, 
entered into in France by minors, or persons of either 
sex, who, by the law of their own country, are rendered 
incapable, even though law, to which they are sub¬ 
ject, should require other conditions, than those pre¬ 
scribed by the law of France. For it is the interest of 
one government to respe’ct, in favor of the subject of 
another government, wh^uhe is cited before its tribunals, 
the laws, upon the faith of which that foreigner has conr 
tracted, and not to tolerate him in withdrawing himself, 
by a mere change of jurisdiction, from the laws which 
regulate his capacity, and to which he is bound by his 
allegiance, wherever he may inhabit. Without this, the 
government would expose its own*subject to be treated 

8 * 
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with a like injustice by what is denominated the right of 
retaliation or reprisals. 1 So also a foreigner, born under 
a legislation, which does not require certain formalities, 
like those of France, by which a minor, or other person 
of either sex, may be authorized to engage in commerce, 
cannot avail himself of our laws tg escape from his en¬ 
gagement One has no right to invoke for the same 
object two different legislations; the law, which regu¬ 
lates the capacity of the foreigner, regulates it every¬ 
where. It would be unjust, that he should derive from 
our legislation, to which he is not subjected, an advantage, 
which is not granted tc^him by his own proper legisla¬ 
tion.” Yet Pardessus is compelled to admit, that there 
may be exceptions to the doctrine. Thus, for example, 
he says, that certain particular prohibitions, such as the 
prohibition of pbrsofis, who are nobles, or possessing a 
certain dignity 2 to sign bills of exchange, or other 
engagements, which carry with them a right to arrest 
•the body, ought riot to govern transactions of that sort in 
•foreign countries. ‘ However, the modern Civil Code of 
■France 2 * lays down the general rule in the broadest 
terms, and declares, that the laws concerning the state 
and capacity of persons govern Frenchmen, even, if resi¬ 
dent in a foreign country : Les hix concernant Vetat et la 
t capacite des personifies regissent 'les Frangois memo residant en 
pais, etranger? 

| 69. In the third place, another rule is, that, upon a 
change of domicil, the capacity or incapacity of the per¬ 
son is regulated by the law of the new d6micil. 4 Pothier 


1 5 Pardessus, P. 6, tit. 7, ch. 2, § 1, art. 1482; Henry on Foreign Law, 
.Appendix, p. 221, 222. See Cochin, (Euvres, Tom. 1, p. 154, 4to edit 

* Pardessus, de Droit ComAerc. Vol 5, art 1488, p. 250; post, § 74. 

'* Code Civil of Fiance, art. 3; ante, § 54. 

4 Consult 1 Burge, Comment on Col. and For. Law, P. 1 , ch. 3, § 3, p. 102, 
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lays down this rule as we have seen, in emphatic terms. 
"The change of domicil” (says he) "delivers persons 
from the empire of the laws of the place of the domicil 
they have quitted, and subjects them to those of the new 
domicil they have acquired.” Le changement de domicile 
deUvre les personnes de Vempire, des lots du lieu du domicile , 
qu'elles quittent, et les assujettit d> celles du lieu de 'nouveau dom¬ 
icile, qiVclles acquierent? Burgundus adopts the same rule: 
Consequenter dicemus, si mutaverit domieilium persona, novi domi¬ 
cilii conditionem induere? So Rodenburg: Personae enim 
staius et conditio cum iota regatur a legibus loci, cid ilia sese 
per domieilium subdiderit, utique j mxdato domicilio muiari et 
necesse est personae conditionem . Frol and, indeed, (as we 
have already seen,) mentions a different doctrine, in 
which to some extent he is followed by Bouhier and oth¬ 
ers. 4 The doctrine, however, which is most generally 
approved, is that, which has been maintained by Pothier, 
although it is contradicted by the modern Code of 
France. 6 p 

§ 70. Having stated these rules, it may be proper to 
notice a distinction, which in many cases may have a 
material operation., So far as respects, the capacity or 

•- -- - -j-- 


103; Id. P. 1, ch. 4, p. 118 to p. 128, where the principal authorities arc col¬ 
lected. 

, 1 Pothier, Coutum. d’Orldans, ch. 1, art 1, n. 13; ante, § 51. 

* 1 Boullenois, Obs. 4, p. 53; ante, § 51, a, § 56*; Burgundus, Tract 2, n. 7, 

p. 61. w * 

* Rodenburg, De Divers. Stat. tit. 2, p. 2, ch. 1, n. 3; 2 Boullenois, Appx. 
p. 56; 2 Boullenois, ch. 1, and Obs. 32 ; ante, § 51 a. 

4 1 Froland, Mem. ch. 7, § 18, 14, 15, p. 171, 172; Id. ch. 38, § 4, 5, 6, 7, p. 
1575 to 1582; ante, § 55 a.; Bouhier, Coutum. de Bourg. ch. 22, § 17 to 20, 
81, p. 419 to 421. See also, Henry on Foreign Law, Appendix A, p. 196. 
See 2 Boullenois, p.. 1 to 53; Merlin, Rdpcrtoire, Majorite, § 5; Autorisation 
Maritale, § 10; Effet Retroactif, § 2, S„art. 5; ante, § 55, 55 a, 56. 

* Code Civil of France, art 3. See also, Cochin (Euvres, Tom. 1, p. 154, 
4to. edit; ante, § 51 a. 68. 
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incapacity of the person, the law of the new domicil 
would probably prevail in the tribunals of the country of 
that domicil, as to all rights, contracts, and acts, done Or 
litigated there. The same law would probably have a 
like recognition in every other country, except that of 
the original or native domicil. The principal difficulty, 
which would arise, would be, how far any rights, con¬ 
tracts, and acts, would be recognized by the latter where 
they were dependent upon the law of the new domicil, 
which should be in conflict with its own law on the same 
subject. It is precisely under circumstances of this sort, 
that the third axiom ofd3uberus may be presumed to 
have a material influence, namely, that a nation is not 
under any obligation to recognize rights, contracts, or 
acts, which are to its own prejudice, or in opposition to 
its own settled policy. 1 *' 

§ 71. BoullenoiS was sensible of this distinction, as we 
have already seen, 2 and says: “ On this point it is neces¬ 
sary to distinguish from others the states and conditions 
of persons which arise from laws (qiti sont des droits) founded 
upon public reasons, admitted among all nations, and 
which have a foundation or cause absolutely foreign from 
the domicil; so that the domicil, from the moment a man 
is affected with these states or conditions, not influencing 
it in any manner, the new domicil ought not to influence 
it, but merely the public reasons, superior to those of the 
domicil, to which all* nations pay respect. Such are inter¬ 
diction or incapacity from insanity or irom prodigality, 
emancipation from the paternal power by royal authority, 
legitimacy of birth, nobility, infamy, &c. These states do 


1 See on this subject, 1 Buijge, Comjnent. on Col. and For. Law, P. 1, ch. 4, 
p. 129 to p. 134. 

* Ante, § 57 ; 2 Boullenois, Observ. 32, p. 10, 11,48, 19. 
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not change with the change of domicil; and x>f these it is 
properly said, that, having at first fixed the condition of 
the person, the change of domicil does not put an end to 
them.” 1 And he adds: “ But there are states and con¬ 
ditions more subordinate, and which in truth arise from 
public laws, (que sont , a la verite des droits publics,) but are 
for one nation only, or for some provinces of the same 
nation.* Such are the state of community or non-commu¬ 
nity (of property), among married persons ( conjoirds ); the 
state of the husband as to his marital power; the state of 
the father, as to the rights of property from the paternal 
power; and these subordinate states are almost infinitely 
various.” 2 In regard to these latter states, he admits the 
embarrassment of laying down any general rules, as to 
the effect of a change of domicil. 8 And' he concludes his 
remarks by sayiffg: “In the occurrence of so great a 
number of laws, (having •enumerated several,) which have 
so different an effect, what ought one to do in the decision 
of the questions, which may *be presented by them ? For 
myself, I do not see ally other means,* than these.” 4 He 
then proceeds to lay down these rules: (1.) First, to fol¬ 
low the general principles, which declarej that the person 
should be affected by the state and condition, which his 
domicil gives him. (2.) Secondly; not to derogate from 
these principles, except when the spirit of justice and 
necessity of not injuring the rights of parties requires, 
that it should be departed* from. (3.) Thirdly; not to 
impair these principles, when otherwise the law furnishes 
the means of remedying any wrong, which the change of 
domicil might cause. 6 Or, in other words, he affirms: 
first, that the law of the domicil ought generally to be 


1 2 Boullenois, Obser. 82, p. 10, 11, 19. * 

* Ibid. p. 11. 8 Ibid. 

4 Ibid. p. 12. 8 Ibid. p. 12, 13. 
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followed, as to the state and condition of the persons; 
secondly, that it ought not to be derogated from, except 
so far as the spirit of justice, and the necessity of not 
injuring the rights of parties, require a departure; third¬ 
ly, that the'general rule ought not to be impaired, when 
the law will otherwise furnish means to remedy any 
injury, which the change of domicil may occasion. 1 He 
goes on to declare what he supposes to be perfectly con¬ 
sistent with this doctrine, that when a person in the dom¬ 
icil of his birth (domicilium originis), has arrived at the 
age of majority, and he afterwards removes to another 

he would still be a minor, 
i birth ought to prevail. 2 
For instance, if a person, who by the law of the domicil 
of his birth is of age at twenty, removes to another place 
after that age, wSaertf the minority extends to twenty-five 
years, he does not lose his majority, and become a minor 
in his new domicil. 3 And, on the other hand, if the same 
person is a minor by the law of the place of his birth, 
and not so by that -of his new doniicil, his state of minor¬ 
ity continues, notwithstanding his removal. 4 He deduces 
the former frorn the injustice, which he supposes would 
follow from reduping a person of majority in *the domi¬ 
cil of his birth to a state of minority upon a change of 
domicil, so that thereby he k not of an age sufficiently 
mature to contract, or to sell, or to alienate property. 
The latter he seems to ground aipon a like inconvenience 
of allowing a man thus to escape from #ie disabilities of 
a minority in the place of his birth, by a mere change of 
domicil. 6 This, however, is but'changing the postures of 


place, where, at the samefc years 
the law of the domicil of hii 


1 Boullenois, Observ.i32, p. ll c 12,' 13, 19 ; ante, § 57. 

* Ibid. p. 12. 8 Ibid. p. 12, 19, 20. 

* Ibid. ^Ibid. p. 12, 19, 20. 



CH. IV.] 


CAPACITY OP PERSONS. 


95 


the case. For Boullenois himself does not hesitate to 
declare the general principle to be incontestable, that 
the law of the actual domicil decides the state and con¬ 
dition of the person; so that a person by changing his 
domicil changes at the same time his condition. 1 And 
he is compelled to admit, that, while he has Froland and 
Maillaud in support of his opinion, Lauterback, and Bur- 
gundus? 1 and Rodenburg are against him. 2 Perhaps a 
better illustration of the intrinsic difficulties of laying 
down any general rules for all cases could not well be 
imagined; for Boullenois himself, as we have seen, holds 
laws respecting the majority and minority of age, to be 
laws affecting the state and condition of persons, and, as 
such, governed by the law of the domicil; and yet in 
this instance he rejects the natural inference from this 
doctrine. 8 *' • 0 

§ 72. The reason given by those civilians, who hold 
the opinion, that the law of the domicil of birth ought 
in all cases to prevail over* the law of»the place of the 
actual domicil, in fixing the age of majority, and that it 
remains unalterable by any change of domicil, is that 
each State or nation is presumed to be the best capable 
of judging from the physical circumstances of climate or 
otherwise, when the faculties of its citizens are morally 
or civilly perfect for the purposes of society. And with 
respect to cases of lunacy,’ idiocy, and prodigality, it is 
supported by them upon the general argument from in¬ 
convenience, anckthe great confusion and mischief, which 
would arise from the same person being considered as 
capable to contract in one place, and incapable in an- 


1 2 Boullenois, Observ. 32, p. 18 ; .ante, § »7. 

* Ibid. p. 19, 20. 

' 1 Boullenois, Priffc. G<5n. 8, 10, 11, 17, 18; Id. Obs. 4, p. 51, 52. 
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other; so that he might change his civil character and 
capacity with every change of his domicil. 1 There may, 
perhaps, be a solid ground of argument in favor of giving 
a universal operation in all other countries to certain 
classes of personal incapacities, created by the law of the 
domicil of the party; but it will be difficult to maintain, 
that the same reasoning does or can apply with equal 
force in favor of all personal incapacities; or, that the 
law of the domicil of birth ought to prevail over the law 
of the actual domicil. And, even in relation to those per¬ 
sonal incapacities, which are supposed most easily to 
admit of a general appiication, it is by no means so 
clear, that the argumerfc from inconvenience is not 
equally strong on the other side. 2 

§ 73. The truth, however, seems to be, .that there are, 
properly speaking, n© universal rules, *by which nations 
are, or ought to be, morally or politically bound to each 
other on this subject. Each nation may well adopt for 
itself such modifications of‘the general doctrine, as it 
deems most convenient, and most in harmony with its 
own institutions and interests, and policy. It may suffer 
the same rule, as to the capacity, state, and condition of 
foreigners, to prevail within its own territory, as does 
prevail in the place of their own native or acquired dom¬ 
icil; and it may at the same time refuse to allow any 
other rule, than its own law/ to prevail, within its own 
territory, in respect to the c^pp.city, state, and condition 
of its own subjects, wherever they may reside, at home, 
or* abroad. It may adopt a more limited doctrine, and 


1 Henry on For. Law, p. 5, 6; Rodenb. tit. 1, ch. 3, n. 4; 2 Boull. App. 

P* ®* * e 

• Seo 1 Burge, Comment on Col. and For. Law, P. 1, ch. 4. p. 129 to 
p. 134. 



Cff. IV.] 


CAPACITY OF PERSONS. 


97 


recognize the law of the domicil both as to foreigners 
and as to its owq subjects, in respect to transactions and 
property in that domicil, whether native or acquired, 
and at the same time exclude any operation, except of 
its own law, as "to the transactions and property either of 
foreigners, or of its own subjects within its own territory. 
It may adopt the more general doctrine* and allow the 
rule oF the actual domicil, as to capacity, state, and con¬ 
dition, to prevail under every variety of change of dom¬ 
icil ; or, <5n the other hand, it may adhere to the stricter 
doctrine, that the domicil of birth shall exclusively fur¬ 
nish the rule to govern in all fcuch matters. But what¬ 
ever rules it may adopt, or whatever it may repudiate, 
will be a^ike the dictate of its own policy and sense of 
justice; and whatever it may allow, or withhold, will 
always be measured by its own opinidh of the public 
convenience and benefit^ or of the public prejudice and 
injury, resulting therefrom. Probably the law of the 
actual domicil (domicilium fiabitationis ) Will be found in 
most cases to furnish the most safe, convenient, and least 
prejudicial rule, at least in regard to transactions and 
property out of the country of the bi^th of the party 
(domicilium originis)} As to transactions and property 
within the country of his birth, the policy of most nar 
tions will naturally incline them to hold their own laws 
conclusive over their own subjects, wherever they may 
be domiciled, so far as regards their minority and major¬ 
ity, and their other capacity, or incapacity, to do acts. 

§ 74. Illustrations may be easily found to confirm 
these remarks in the actual jurisprudence of many 
countries. Thus, (as we have seen,) 2 Pardessus, while 


1 See 1 Burge, Comment, on Col. and For. Law, P. 1, ch. 4, p. 129 to 
p. 134. * Ante, § 68> 

CONFL. 9 
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he contends, that the law of France, as to personal capac¬ 
ity and incapacity generally, ought Jo prevail as to 
French subjects, wherever they reside, abroad, or at 
home, at the same time admits, that it ought not to gov¬ 
ern in relation to certain particular di^&bilities. Thus, 
he thinks, that the law of France, which forbids nobles, 
or persons of official dignity, to sign bills of exchange or 
other engagements, by which the bodies of the* parties 
are liable to an arrest for a breach of the contract, ought 
not to extend to the like acts of the same persons done 
in other countries. 1 For, although it may be urged, that 
it is a personal law, which follows the person everywhere, 
as in the case of a minor^ or of a married woman under 
the marital power, and every person is boun^ to know 
the state and condition of the person, with whom he 
contracts; yet, he contends, that the "tule ought not to 
be applied, except to the universal state of the person, 
such as that of a minor or a major, or of a woman sub¬ 
ject to, or free from, the marital power. For, he adds, all 
nations agreed in fixing the capacity to contract to a 
certain age, and in placing women in dependence upon 
their husbands.? Every one will at once perceive how 
exceedingly loose the distinction is, for which Pardessus 
contends, and how unsatisfactory his reasoning, by which 
this exception is attempted to be maintained. The objec¬ 
tion to the reasoning is, that if well founded, the^ argu¬ 
ment from inconvenience wiould carry it much further; 
and persons dealing with others may require pr<J6f of 
their majority, or of their special authority to contract, 
if they are minors, or whether they are married or not; 


1 Pardessus, de Droit. Corun. Vol % 5, art. 148S, p. 250. 

* Pardessus, Vol. 5, P. 6, tit. 7, ch. 2, § 1, art. 1483, p. 250; Henry on For* 
eign Law, App. 222. 
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and in both cases may guard against false statements, by 
requiring a guaranty. On the contrary, these special 
prohibitions, on account of a certain quality or dignity, 
are more arbitrary. They are founded less in general 
public utility, atfd ought not, therefore, to be invoked in 
aid of the party. At least, the exception ought not to 
be admitted, except between subjects of the same State, 
or unle& the incapacity of the person, and the nullity of 
the obligation by the law, were known at the time of the 
contract by the other party. 1 

§ 75. Now, it so happens, that, what Pardessus (and 
many other jurists are certainly of the same opinion) 
supposed to be very clear doctrine, has been direcljy 
overturned, and the contrary doctrine has been held by 
the Supreme Court of Louisiana. That Court, in a very 
learned opinion, have said: “ The writers'of this subject, 
with scarcely any exception, agree, that the laws or stat¬ 
utes, which regulate minority and majority, and those, 
which fix the state or condition of man, are personal 
statutes, and follow, and govern him, in every country. 
N-w, supposing the case of our law, fixing the age of 
majority at twenty-five, and the country, in which a man 
was born and lived previous Jo his comjng here, placing 
it at twenty-one; no objection could perhaps be made 
to the rule just stated. And it may be, and, we believe, 
would be true that a contract, made here at any time 
between the two periods already mentioned, would bind 
him. But, reverse the facts of the case; and suppose, as 
is the truth, that our law placed the age of majority at 
twenty-one; that twenty-five was the period, at which a 
man ceased to be a minor in the country, where he resi¬ 
ded ; and that, at the age of twenty-four, he came into 


1 Pardessus, Vol. 5, P. 6, tit. 7, ch. 2, § 1 , art. 1483, p. 250; Henry on For¬ 
eign Law, App. 222. 
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this State, and entered into contracts; would it be per¬ 
mitted that he should in our courts, and to the demand 
of one of our citizens plead, as to protection against 
his engagements, the laws of a foreign country, of which 
the people of Louisiana had no knowledge ? And would 
we tell them, that ignorance of foreign laws, in relation 
to a contract, made here, was to prevent him from enforc¬ 
ing it, though the agreement was binding by tfiose of 
their own State ? Most assuredly we would not. 1 

§ 76. The case first put seems founded upon a prin¬ 
ciple entirely repugnant to that, upon which the second 
rests. In the former caSe, the law of the place of the 
domicil of the party is allowed to prevail, in respect to a 
contract made in another country; in the latter case, the 
■law of the place where the contract is made, is allowed 
to govern, with<fut rfny reference whatsoever to the law 
of the domicil of the party. Such a course of decision 
certainly may be adopted by a government, if it shall so 
choose. But, thfen, it would seem to stand upon mere 
arbitrary legislation and positive law, and not upon prin¬ 
ciple. The difficulty is in seeing, how a court, without 
any such -positive legislation, could arrive at both conclu¬ 
sions. General reasoning would lead us to the opinion, 

1 Saul v. His Creditors, 17 Martin, *R. 596 to 598. The opinion of the 
Court was delivered by Mr. Justice Porter. See also, Andrews v. Ilia'Cred¬ 
itors, 11 Louis. II. 464, 4 76. A like doctrine was held by'the same Court in 
another case. The Court on that occasion said: “ A foreigner coming into 
Louisiana, wbo was twenty-three years old, could not escape from a contract 
with one of our citizens, by averring, that, According to the laws of the coun¬ 
try he left, he was not a major uytil he reached the age of twenty-five.” Bald¬ 
win v. Gray, 16 Martin, R. 192, 193. See also, Fergusson on Divorce, App'x, 
p. 276 to p. 363 ; post, § 82. Hertius, De Collisione, Tom. 1 , § 4, n. 5, p. 120, 
121 j Id. p. 173, 174, edit 1116. Grotius seems to have been of opinion, that 
the lex loci contractus ought to govern in cases of minority. Grotius, B. 2, ch. 
11, §5. * 
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that both cases ought to be decided in the same way; 
that is, either by the law of the domicil of the party, or 
by that of the place, where the contract is actually made. 
Many foreign jurists maintain the former opinion ; 1 some 
the latter. 2 Perhaps it is not very easy to decide, which 


1 See Livermore, Dissert. § 17, p. 32 to § 56, p. 57. Mi*. Livermore .denies 
this doctrine of the Supreme Court of Louisiana to be correct, and has collect¬ 
ed in the place cited the leading authorities in favor of the doctrine, which he 
contends is the true one, that the law of the domicil of the person ought uni¬ 
versally to prevail, as to his personal capacity or incapacity. Among the 
authorities in its favor, he enumerates D’Argentrd, Bartolus, Rodenburg, Jason, 
and Paulo dc Castro. Liverm. Dissert. § 2J, p. 34. D’Argentrd, Comm. Leg. 
Briton, art 218, (Gloss. 6, n. 47, 48) says Quotiescunque de habilitate aut in- 
habilitate pcrsonarum quseratur, toties domicilii leges et statuta spectanda. 
Nam de omni personali negotio, Judicis cjus cognitionem esse, cui persona 
subsit, ut quocunque persona abcat, ad jus sit, quod ille statuerit Bartolus 
puts the case, whether, if a filius familias (an unemancipated son) is allowed by 
the local law to make a testament, a foreign filhis-farMlias can in the same 
place make a valid testament; aqd ho answgrs in the negative. Dico quod 
non; quia statuta non possunt legitimare personam sibi non subditam, nec circa 
ipsam personam aliquid disponere. Bartolus, Ad. Cod. Lib. 1, tit. 1, 1. l, n. 
25, 26. De Castro (as cited in D’ArgentnS ubi supra^ says, that a statute of 
Modena, permitting minors to contract at fourteen years of age, will not make 
valid a contract at Modena by a minor of that age belonging to Bologna. 
Ratio est, quia hie abstract^ de habilitate personas, et universali ejus statu 
quseratur, ideoque persona a statuto domicilii efliciatur. Liverm. Diss. § 21, p. 
34, 35, § 25, p. 37. Burgundus, Christinaeus, Grotius, and De Wesel, appear 
to hold the same opinion. See Voet, ad Pand. Lib. 1, tit 4, p 8 . 2, n. 7; Bur¬ 
gundus, Tract 1, n. 8,34. Rodenburg is still more full to the same point. Rodenb. 
de Diversit Statut. tit 2, ch. 1, n. 1; 2 Boullenois, App. p. 11, cited also Liverm. 
Diss. § 31, p. 40, 41. See also, Hert'ri, Opera, Tom. 1, De Collis. § 4, n. 8. 

1 Mr. Livermore says, that Hubcrus alone is in favor of the latter opinion. 
I draw the conclusion, that P. Voet £Voet, de Statut. § 4, ch. 2, n. 6, p. 137, 
138, edit. 1661,) and J. Voet (Voet, ad Pand. Lib. 1, tit 4, p®. 2, n. 7,) enter¬ 
tain the same opinion. There are probably many other jurists, who are on the 
same side. It is very certain, thaj; the rule, that either the law of the domicil 
of origin, or the law of the actual domicil, or even the law of the lex loci con¬ 
tractus, is to govern in all cases, has never been adopted in the English courts. 
The rule of the actual domicil, or the place of the contract, has been admitted 
generally; but does not (as we shall presently we) universally govern. Mr. 
Burge has propounded the same doctrine as the Supreme Court of Louisiana, 
and said: “In a conflict between the personal law of the domicil and the per- 

9 * 
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rule would, on the whole, be most convenient for any 
nation to adopt. It may be said, that he, who con¬ 
tracts with another, ought not to be ignorant of his condi¬ 
tion : Qni cum alio contrakit, vcl est, vel esse debet , non ignarus 
condilionis ejus} But this rule, however reasonable in its 
application to the condition of a person, as fixed by the 
law of the country, where he is domiciled, is not so clear 
in point of convenience or equity, when applied to the 
condition of a person* as fixed by the law of a foreign 
country. How are the inhabitants of any country to 
ascertain the condition of a stranger dwelling among them, 
as fixed by the law of a' foreign country, where he was 
born, or had acquired a new domicil? Even courts of 
justice do not assume to know, what the laws of a for¬ 
eign country are; but require them to be proved. How 
then shall private persons be presumed to have better 
means of knowledge ? < On the^ other hand, it may be 
isaid with great force, that contracts ought to be govern- 
ie<5 by the law of the country where they are made, as to 


sonal law of another place at variance with it, that of the domicil prevails. 
But the preceding ruie admits of some qualification. It is not to be applied, 
when it would enable a^pcrson to avoid a contract, which he was competent to 
make by the personal law of the place, in which he made it, although he was 
incompetent by the personal law of his domicil. Thus, if a person, whose dom¬ 
icil of origin was in Spain, where he does not attain his majority until his 
twenty-fifth year, should at the age of Iwcnty-thrce, enter into a contract in 
England, or any other place, where his minority ceases at twenty-one, he would 
.not be permitted to avoid his contract 4 by alleging that he was a minor, and 
incompetent to contract, according to the law of Spain. The maxim, that 
every man is bound to know the laws of a country, in which he enters into a 
.contract, is of universal application, and is»perfectly just and reasonable ; be¬ 
cause it is in his power to obtain that knowledge; but the maxim, “ Qui cum 
alio contrahit, vcl est, vel debet esse non ignarus conditionis ejus,” cannot be 
applied to those cases, in which the condition depends on facts and law, to 
which lie is a perfect strangocr. 1 Btyrgc, Comm, on Col. and For. Law, R. 41, 
ch. 1, p. 27, 28. See post, § 79 to § 82. 

1 Dig. Lib. 50, tit. 17,1. 19. See Livermore, Diss. p. 38. 
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the competence of the parties to make them, and as to 
* their Validity ; because the parties may well be presumed 
to contract with'reference to the laws of the. place, where 
the contract is made, and is J to b$ executed, Such a rule 
has certainty ahd simplicity in its,application. It ought 
not, therefore, to be matter of surprise, if the country .of 
the party’s birth should hold such a contract valid or 
void, according to its, own law, and that, nevertheless the 
country where it is made and to be executed, should 
hold it valid or void, according to its own law. It has 
been well observed by an eminent judge, that “ with 
respect to any ignorance arising from foreign birth and 
education, it is an indispensable rule of law, as exercised 
in all civilized countries, that a man who contracts in a 
country, engages for a competent knowledge of the law 
of contracts of that country. If he rashly presumes to 
contract without such knowledge* he must take the incon¬ 
veniences resulting from such ignorance upon himself; 
and not attempt to throw *them upon* the other party, 
who has engaged under a proper knowledge and sense of 
the obligation, which the law would impose upon him by 
virtue of that engagement.” 1 

§ 77. In another case, decided at an earlier period, the 
Supreme Court of Louisiana adopted the doctrine, that 
the laws of the domicil of origin ought to govern the 
state and condition of the party, whether as major or as 
minor, into whatever country the party removes. But 
the decision may, perhaps, be thought to rest on its own 
peculiar circumstances. The case was this. The plaintiff 
in the suit (a female) w&s born in Louisiana in 1802, and 
the laws of the State at that time fixed the age of majori- 


1 Lord Stowell, in Dalrymple v. Dalrymple, 2 Hagg. Consist. R. 61; ante, 
§ 75 ; post, § 82. 
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ty at twenty-five years. In the year 1808, the period of 
majority in the State was altered to twenty-one * years. 
The plaintiff in 1827 (when the suit was brought) was, 
and for several years before had been, a Spanish subject, 
and a resident in Spain, where minority does not cease 
until twenty-five years. The suit having been brought 
by her to recover her share in the succession to her 
grandmother, in the Courts of Louisiana, before she was 
twenty-five, the question arose, whether she was compe¬ 
tent to maintain the suit; and that turned upon another 
question, whether she was to be deemed a minor, or not. 
The court upon that occcfoion decided, that she was to be 
deemed a major, as she was then over twenty-one years 
of age, although not twenty-five. Mr Justice Porter in 
delivering the opinion of the Court, said: “ The general 
rule is, that theMaws of the domicil of'Origin govern the 
state and condition of the minor, into whatever country 
he removes. T?he laws of Louisiana, therefore, must 
determine at what period the plaintiff* became of age; 
and by them she was a major at twenty-five. Admitting 
that her removal into another country, before the alter¬ 
ation of our law, would exempt her from its operation, 
and that her stat§ and condition were fixed by the rules 
prevailing in the place where she was born at the time 
she left it, a point by no means free from difficulty, no 
proof has been given, that thfe plaintiff was taken out of 
Louisiana before the change jnade in 1808. And as the 
defendant by pleading the minority assumed the affirma- 
tive, it was her duty to establish the fact on which the 
exception could be sustained.” 1 * The question, therefore, 
did not herd arise, as to the effect of any contract, made 

in Louisiana, (as in the preceding case,) but the simple 

• • 


1 Barrera v. Alpuente, 18 Martin, R. 69. 
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question of the state of minority or majority, or the com¬ 
petency of the party to maintain a suit in her own name, 
as being sui juris. The Court seem to have acted upon 
the general doctrine that the capacity of the party did 
not depend upon her actual domicil; but upon the law 
of her domicil of origin. But it is difficult to perceive, 
why the same rule should not apply to a case of con¬ 
tract, iirising under the like circumstances; since the 
capacity or incapacity to contract would depend upon 
the very point, whether the law of the actual domicil, or 
that of the domicil of origin, or that of the place of the 
contract, ought to govern in respect to capacity or inca¬ 
pacity. And if the same rule would apply, it is not easy 
to reconcile this with the preceding doctrine, unless upon 
the ground, that the courts of the native domicil ought to 
follow their own law, as to minority and majority, in all 
cases, in preference to any other.. 

§ 78. There is an earlier case in the same court, in 
which it seems to have been incidentally stated, thht, 
according to the law of nations, “personal incapacities, 
communicated by the laws of any particular place, 
accompany the person wherever he goes. Thus, he, 
who is excused from the consequences of contracts for 
want of age in his country, cannot make binding con¬ 
tracts in another.” 1 This doctrine is certainly at vari¬ 
ance with that maintained by the same court at other 
and later periods. 2 It is, gome what curious, that it was 
avowed in the case of what is called a runaway mar¬ 
riage, celebrated at Natchez in Mississippi, between a 
young man and a youtig woman, a minor of thirteen 


1 Le Breton v. Fouchet, 3 Martin, R.,60, 70; jS. C. post, § 180. 

* Saul v. His Creditors, 17 Martin, R. 597, 598; Baldwin v. Gray, 16 lb. 
192, 193. 
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years of age, both of them being at the time domiciled 
in Louisiana, without the consent of her parents; and 
which marriage would seem to have been void, without 
such consent, by the law of Louisiana, if celebrated in 
that State. It was not, however, the main point in the 
case; and the decision itsfelf was placed, (as we shall 
hereafter see,) upon a far broader foundation. 1 2 

§ 79. In respect to contracts of marriage, the Ehglish 
decisions have established the rule that a foreign mar¬ 
riage, valid according to the law of the place, where 
celebrated, is good everywhere else. 3 [And the Ameri¬ 
can Courts have uniformly acted upon the same princi¬ 
ple.] 8 But these decisions have not, e converso, estab¬ 
lished, that marriages of British subjects, not good 
according to the law of the place, where celebrated, 
are universally, aftd under all possible 'Circumstances, to 
be regarded as invalid in England. 4 * * * On the contrary, 
Lord Stowell has decided that a marriage had, under 
peculiar circumstances, at the Cape of Good Hope, dur¬ 
ing British occupation,’ was valid, although not in con¬ 
formity to the Dutch law, which was then in force there.® 
In that case the husband (an Englishman) was a person 
entitled by the laiys of his own country to marry with- 


1 Post, § 180. 

* Ryan v. Ryan, 2 Phill. Ecc. R. 332; Herbert v. Herbert, 3 lb. 58; S. C. 

2 Hagg. Ecc. R. 263, 271 ; Lacon v. Higgins, 3 Starkie, R. 178; S. C. 1 Dowl. 

& Ryi. N. P. R. 38. See Ryan & Mood. £l/80. 

• Medway v. Needham, 16 Mass. 157; Putnam v. Putnam, 8 Pick. 433; 
Sutton v. Warren, 10 Mete. 451; Commonwealth v. Hunt, 4 Cush. 49; Phil- 

lipps t>. Gregg, 10 Watts, 158; Wall v. Williams, 11 Ala. 826 ; Patterson v. 
Gaines, 6 How. U. S. R. 550; Fornshill v. Murray, 1 Bland, Ch. R. 479; Mor¬ 

gan v. McGhee, 5 Humphr. 13; State v. Patterson, 2 Iredell, 346; Dumaresly 
v. Fishly, 3 A. K. Marshall, 368. 

* Ruding v. Smith, 2 Hagg. (Consist. ,R. 390, 391; Harford v. Morris, 2 Hagg. 
Const. R. 432; post, § 79, note 1; lb. § 118, 119. 

• Ibid. 
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out the consent of parents or guardians, he being of the 
age of twenty-one; but by the Dutch law he could not 
marry without such consent until he was thirty years of 
age. The lady (an Englishwoman) was under the age of 
nineteen, her father was dead, her mother had married a 
second husband, and she hacP no guardian. Upon that 
occasion Lord Stowell said: “ Suppose the Dutch law had 
thougnt fit to fix the age of majority at a still more 
advanced period than thirty, at which it then stood, at 
forty, it. might surely be a question in an English court, 
whether a Dutch marriage of two British subjects, not 
absolutely domiciled in Holland, should be invalidated 
in England on that account; or, in other words, whether 
a protection, intended for the rights of Dutch parents, 
given to them by Dutch law, should operate to the annul¬ 
ling a marriage of British subjects upon the ground of 
protecting rights, which do not belong in o any such extent 
to parents living in England, and of which the law of 
England could take no notice, but for the severe purpose 
of this disqualification. The Dutch jurists (as repre¬ 
sented in this libel) would have no doubt whatever, that 
this law would clearly govern a Britigh court. But a 
British court might think that a question, not unwor¬ 
thy of further coilfcideration, before it adopted such a 
rule for the subjects of this’country.” "In deciding for 
Great Britain upon the marriage of British subjects, they 
(the Dutch jurists) are certainly the best and only au¬ 
thority upon the question, whether the marriage is con¬ 
formable to the general Dutch law of Holland; and they 
can decide that question definitely for themselves and 
for other countries. But questions of a wider extent 
may lie beyond- this $ whether the marriage be not good 
in England, although not comformable to the general 
Dutch law; and whether there are not principles lead- 
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ing to such a conclusion. Of this question, and of those 
principles, they are not the authorized judges; for this 
question and those principles belong either to the law of 
England, of which they are not the authorized expositors 
at all, or to the jus gentium, upon which the courts of this 
country may be supposccf as competent as themselves; 
and certainly, in the case of British subjects, much more 
appropriate judges.” 1 

[§ 79 a. So in a very recent case, 2 a marriage in New 
South Wales, between two persons, neither of whom 
were Presbyterians, before a minister of that persuasion, 
contrary to the provisions of a local act, (which did not, 
however, declare such marriage a nullity,) was held 
valid in England; sufficient at least to found a decree of 
divorce in the English Courts. And in a still later case, 3 
a marriage in one of*the British Provinces, according to 
the rites of the Church of England, solemnized by a 
priest in orders, in the parish church of which he was 
the minister, in pursuance of a proper license, was held 
good in England, without examining the point of its 
validity, according to the Lex Loci , for it was the duty of 
the opposing party, to plead and prove that such mar¬ 
riage was invalids] 


t 

1 Ruding v. Smith, 2 Ilagg. Consist, ft. 389, 390; post, § 118, 119. That 
there are o'her oa^es excepted from the operation of foreign law, seems to have 
been directly held* by Sir George Hay, in Harford v. Morris, 2 Hagg. Con¬ 
sist. R. 123. He there said : “I do not mean, that every domicil is to give 
jurisdiction to a foreign country, so that the laws of that country arc necessa¬ 
rily to obtain and attach upon a marriage solemnized there. For, what would 
become of our factories abroad, at Leghorn, or elsewhere, where the marriage 
is only by the law of England, and might be void by the law of that country V 
Nothing will be admitted in this court to affect $ueh marriages, so celebrated, 
even where the parties are so domiciled." Id. 432. 

* Catterall u. Catterall, 1 Roberts. 580; 11 Jurist, 914 ; S. C. 9 Jurist, 951; 
1 Roberts. 304. 8 Ward v. Hey, 1 Roberts. 759. 
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§ 80. In another case, where two British subjects, 
being minors, and in France, solely for purposes of edu- 
• cation, intermarried, it was held by the court, that the 
marriage, being void by the law of France, was a ipere 
nullity. 1 The Court (Sir Edward Simpson) said: "The 
question before me is not, whether English subjects are 
to be bound by the law of France; for undoubtedly no 
law or statute in France can bind subjects of England, 
who are not under its authority. Nor is the consequence 
of pronouncing for or against the marriage with respect 
to civil rights in England to be considered iji determin¬ 
ing this case. The only question before me is, whether 
this be a good or bad marriage by the law of England. 
On this point I apprehend, that it is the law of this coun¬ 
try to take notice of the laws of France, or of any for¬ 
eign country in determining upon marriages of this 
kind; and I am inclined to thirfk it is not good. The 
question being in substance^ whether by the law of this 
country marriage contracts are not to be deemed good 
or bad according to the laws of the country, in which 
they are fori^d; and whether they are not to be con¬ 
strued by that law. If such be the law of this country, 
the rights of English subjects cannot be* said to be deter¬ 
mined by the laws <ff France, but by those of their own 
country, which sanction and J adopt this rule of decision. 
By the general law, all parties contracting gain a forum 
in the place, where the contract is entered into. All our 
books lay this down for law; “ It is needless at present 
to mention more than one. Gayll, (Lib. 2, obs. 123,) 
says: In contraetibus locus contractus considerandus sit. Quo- 
tics cnim statu turn pnncipalitcr habilitat, vcl inhabilitat contrac¬ 
tion^ quoad solcmnitatcs , semper attenditur locus, in quo tails 


Scrimshirc t*. Scrimshire, 2 Ilagg. Consist. It. 395. 
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contractus celebratnr, et obliged ctiam non subdiium” And 
again, (Lib. 2, obs. 36): Quis forum in loco contractus sortitur , 
si ibi loci, ubi contraxit, reperiatur ; non tamen redione contractHs,• 
aid rations rei, quis subditus dicitur illius loci, ubi contraxit, aut 
res sita cst; quia aliud cst forum soriiri, et aliud subditum esse . 
Constat umimquemque subjici jurisdictioni judicis, in eo loco in quo 
contraxit. This.is according to the text law, and the opin¬ 
ion of Donellus and other commentators. There can be 
no doubt, then, that both the parties in this case obtained 
a forum, by virtue of the contract in France. By enter¬ 
ing into the marriage there, they subjected themselves to 
have the validity of it determined by the laws of that 
country” 1 And he afterwards proceeded to add: “This 
doctrine of trying contracts, especially those of marriage, 
according to the laws of the country, where they were 
made, is conformable to what is laid down in our books, 
and what is practised in 1 all civilized countries, and what 
i^ agreeable to the law of nations, which is the law of 
every particular country, and taken notice of as such.” 2 
§ 80 a. The learned judge proceeded Jo cite the opin¬ 
ions of civilians to the same precise effect ^nd he after¬ 
wards concluded with these remarks: “Why may not 
this Court then take notice of foreign laws, there being 
nothing illegal in doing it ? From the doctrine laid 
down in our books — the practice of nations — and the 
mischief and confusion, that would arise to the subjects 
of every country, from a contrary doctrine, I may infer, 
that it is the consent of all nations, that it is the jus gen - 
tiim, that the solemnities of the^different nations with re¬ 
spect to marriages should be observed, arid that contracts 


1 Scrimshire v. Scrimshirtj, 2 Ilagg. Consist. R. p. 407, 408. See Kent r. 
Burgess, 11 Simons, R. 361. 

* Scrimshire v. Scrimshire, 2 Hagg. Consist. R. 412. 
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of this kind are to be determined by the laws of the 
country, where they are made. If that principle is not 
to govern such cases, what is to be the rule, where one 
party is domiciled, and the other not ? The jus gentium 
is the law of every country, and is obligatory on the* sub¬ 
jects of every country. Every country takes notice of 
it; and this Court, observing that law in determining 
upon this case, cannot be said to determine English rights 
by the laws of France, but by the law of England, of 
which the jus gentium is part. 1 All nations allow mar¬ 
riage contracts. They are juris gentium ; and the subjects 
of all nations are concerned irf them; and from the in¬ 
finite mischief and confusion, that must necessarily arise 
to the subjects of all nations with respect to legitimacy, 
successions, and other rights, if the respective laws of dif¬ 
ferent countries were only to be 'observed, as to mar¬ 
riages contracted by the subjects of those countries 
abroad, all nations have consented, or must be presumed 
to consent, for the common benefit and advantage, that 
such marriages should be good or not, according to the 
laws of the country where they are made. It is of equal 
consequence to all,.that one rule in all these cases should 
be observed by all countries; that is, the law of the 
countries where the contract is made. By observing this 
law no inconvenience can arise ; but infinite mischief will 
ensue, if it is not.” 2 Again — u If countries do not take 
notice of the laws of each other with respect to mar¬ 
riages, what would be the consequence, if two English 
persons Should marry clandestinely in England, and that 
should not be deemed a marriage in France ? Might not 
either of them, or both, go into France and marry again, 


1 Scrimshire x>. Seri inshire, 2 Ilagg. Consist. R. p. 41 G, 417. 
8 Id. 41G, 417, 418. 
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because by the French law such a marriage is not good ? 
And what would be the conclusion in such a case ? Or, 
again ; suppose two French subjects, not domiciled here, 
should clandestinely marry, and there should be a sen¬ 
tence for the marriage; undoubtedly the wife, though 
French, would be entitled to all the rights of a wife by 
our law. But , if no faith should be given to that sen¬ 
tence in France, and the marriage should be declared 
null, because the man was not domiciled; he might take 
a second wife in France, and that wife would be entitled 
to legal rights there, and the children would be bastards 
in one country, and legitimate in the other.” So that, in 
cases of this kind, the matter of domicil makes no sort of 
difference in determining them; because the inconven¬ 
ience to society and the public in general is the same, 
whether the patties* contracting are domiciled or not. 
Neither does it make any difference, whether the cause 
be that of contract or marriage; for if both countries do 
no\ observe the same law, the inconveniences to society 
must be the same in both cases. And as it is of conse¬ 
quence to the subjects of both countrieSfand to all na¬ 
tions, that there should be one rule of determining in all 
nations on contracts of this kind, it is to be presumed, 
that all nations do consent to determine on these con¬ 
tracts, by the laws of the country, where they are made ; 
as such a rule would prevent all the inconveniences that 
must necessarily arise from j udging by different laws, and 
is attended by no manner of inconvenience, but is for the 
advantage of the subjects of all nations.” 1 

§ 81. Here, then, we have a doctrine laid down as the 
rule ©f the jus gentium, at least, as it is understood and 


1 Serimshire v. Scrimshire, 2 Hagg. Consist. R. 418, 419. See Lord Mcad- 
owbank’s Opinion, Fergusson on Marr. and Divorce, Appendix, p. 8G1, 3G2. 
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recognized in England, in regard to contracts generally, 
and especially in regard to contracts of marriage, very 
different from the rule, which we have seen laid down by 
many foreign jurists, that the law of the domicil of ori¬ 
gin, or the law of the actual domicil, is of universal obli¬ 
gation as to the capacity, state, and condition of persons. 1 
The s$me doctrine has been formally promulgated upon 
other occasions by the English Courts. 2 In a grave case 
of extraordinary interest, 3 which turned upon the validity 
of a Scotch marriage, where one of the parties was an 
English minor, Lord Stowell said : “ Being entertained in 
an English court, it (the case then before him) must be 
adjudicated according to the principles of English law 
applicable to such a case. But the only principle appli¬ 
cable to such a case by the law of England is, that the 
validity of the marriage rites must be .tried by reference 
to the* law of the country, where, if they exist at all, they 
had their origin.” 4 <> 

§ 82. In regard to other contracts made by minors, a 
similar rule ha^revailed. In a case, where money had 
been advanced for a minor during his stay in Scotland 
(who scenes to have had his general domicil in England,) 
it was held by Lord Eldon, that the question, whether in 
an English court a recovery could be had for the money 
so advanced, depended upon the law of Scotland; for the 
general rule was that the law of the place, where the 


1 Ante, § 51 to 68. 

8 Doc d. Birth whistle v. Vardill, 5 B. & Cresw. 438, 452, 453; S. C. 7 
Clarke & Finn. 895. • 

8 Dalrymple v. Dalrymple, 2 Hagg. Consist. R. 54. 

4 Id. 58, 59 ; S. P. Kent v. Burgess, 11 Simons, R. 3C1. See also, Conway 
v. Beasley, 3 Hagg. Ecc. R. G39; Middleton 0. J^verin, 2 Hagg. Consist R 
437, 446. 
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contract is made, must govern the ^contract. 1 This also 
seems to be a just inference from the doctrine maintained 
by Lord Stowell, in the case of a contract of mar¬ 
riage. 2 

§ 82 a. Upon this point there is a diversity of opinion 
among foreign jurists. 3 Some of them are strongly in¬ 
clined to act upon the doctrine of the Homan law, as 
applicable to this subject. Aid si non appareat, quid actum 
est, erit conscqucns , id id sequamur , quod in regionc in cpffii ac¬ 
tum cst frequentatur.* Dumoulin is supposed to have 
adopted this doctrine; but it is far from being certain, 
that he intended by his language to embrace this case. 
In conccmcntibus contractibus ct cmcrgcntibus tempore contractus 
inspici debet locus, in quo contrahitur . 5 Paul Yoet pirts the doc¬ 
trine thus: Quid, si dc contractibuspropric dictis , ct quidem corum 
solemnibus contentio ; _ quis locus spcctabitur ? An domicilii con - 
trahentis , an loci, ubi quis contrahit. 'liespondeo affirmed c. Pos- 
ter/us. Quia censetur qids semet conlrahcndo, legibus istius loci, ubi 
contrahit, etiam rationc solemnium subjiccre voluissc. Ut quemad- 
modum loci consuetudo subintrat contractum, euisquc cst dcclara - 


(f 

1 Male r. Roberts, 3 Esp. N. P. R. 1C3. See also, Thompson#. Kcteham, 8 
Johns. R. 189; Grotius, fib. 2, ch. 11, § 5. Sec also, Dalrymplc v. Dalrymplc, 
2 Ilagg. Consist. R. CO, 61; ante, § 21, 25, p. 34, § 75, note (1) 37. 

2 Dalrymplc v. Dalrymplc, 2 Ilagg. Consist. R. G4 ; ante, § 80. 

* Post, § 368. • * 

* Dig. Lib. 50, tit. 17,1. 34; post, § 270. 

6 Molin. Tom. 1, tit. 1, De fend. § 12?gfloss. 7, § 37. In another place, Du¬ 
moulin says, after adverting to the fact, that peVsonal laws affect subjects and 
not foreigners: Quamvis is, qui datus est tutor vcl curator a suo coinpetenti 
judicc sit inhabilitatus propter tutelam et curiam, ubiqne locorum pro bonis ubi- 
Olimque sitis. Quia non est in vim statuti solius, sed in vim juris communis, 
et pci* passivam interpretationem legis, qusc locum habet ubique. Molin. in 
Cod. Lib. 1, tit. 1, tom. 3, p. 556. See 1 Burge, Comment, on Col. and For. 
Law, P. 1, ch. S, § 3, p. 129 t 130; ppst, § 294 ; 1 Boulicnois, Obscrv. 23, p. 
463, 464. 
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tiva ; ita eiiam loci staimtum} From the other known doc¬ 
trine of Paul Voet, that personal laws have no extrater¬ 
ritorial operation, we see at once that he meant to apply 
his statement to laws of personal capacity and incapacity. 
It has been supposed, that Christinaeus and Bartolus 
entertain a similar opinion. But their language does not 
necessarily lead to that conclusion, since the place of the 
contract, spoken of by them, may mean the place also of 
the (Jpmicil of origin of the minor. 3 Grotius, however, is 
more explicit to the purpose. Leges civiles (says lie) jusia 
ratione motcc , quasdam promissiones pupittonnn etc imnorum 
irritas pronunciant. Sed hi effedus sunt proprii legis civilis , 
ac proinde cum jure naturae ac gentium nihil habent commune ; 
nisi quod quibus locis obtinent , ibi eas servare nalurale est. 
Qucc etiimi si peregnnus cum cive paciscatur , tenebitur illis 
legibus; quia qui in loco aliquo contrahit , ianquam subdUus 
iemporarius legibus loci subjicitur . 4 

§ 83. On the other band, many foreign jurists, (as we 
have seen,) entertain a very different* opinion on this 
very point of tl^ capacity of a person" to contract in an¬ 
other country, when he is disabled, as a minor, by the 
law of his own country and domicil. 5 Thus, it has been 
said by ft Castro, and approved by- D’Argentro, that 
where the law of Modena enabled a minor of fourteen 
years of age to contract, that would not enable a minor 
of Bologna of the same age to make a valid contract at 


1 P. Voct, de Statut. § 9, ch. 2, n. 9, p. 323, edit. 1G61 ; post, § 2G1. 
a Ibid. §*4, ch. 2, n. 6, p. 137, edit. 1GG1. 

* See the passages cited from these authors in 1 Burge, Comment. P. 1, ch. 
4, p. 130; Christie. Deeis. Vol. 1, Decis. 183, p. 155 ; Bartolus, ad Cod. Lib. 1, 
tit. 1,1. 1, n. 13, 20; 2 Boull. Observ. 4G, p. 455, 456 ; post, § 299. 

* Grotius, De Jure Belli. Lib. 2, eh. I 1 , § 5. 

* Ante, § 51 to G8. 
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Modena. 1 And Rodenburg asserts*the same doctrine in 
the most emphatic terms; in which he is followed by 
Boullenois. 2 

§ 84. Bouhier (as we have seen 8 ) holds to the doc¬ 
trine, that the capacity and incapacity by the law of the 
domicil extends to every other place; 4 but yet he is 


1 D’Argentrd, Comm. a<l Leges Britonum, art. 218, gloss. 6, n. 47, 48, cited 
ante, § 7G, note, and also in Li verm. Dissert, p. 42, § 83 to 5G ; 1 Froland, 
Mem. des Statuts, 112, 156, 159. 

3 Kodpuhurg, Do Div. Stat. tit. 2, ch. 1, § 1 ; 2 Boull. App. p. 11; 1 lb. Obs. 
1G, p. 200, 201, 204, 205 ; Bouhier,cell. 23, n. 92 ; 1 Froland, Mem. p. 112, 159 ; 
2 Froland, Mem. p. 1576 to p. 1582. The language of Rodenburg is: De quibus 
et eonsiniilibus id Juris est, ut (juoeumpic so transtulerit persona statuto loci dom¬ 
icilii itn aftecta, habilitatem aut inhabilitatem ademptam domi,cireumferat ubique, 
ut in universa territoria suum Statutnm exercoat eirectum. Ape rtius rem intuebi- 
mur in exeinpUs. Ultrajecti sui juris eflieiuntur qui vigesimum wtatis annum un- 
plcverint, apud Ilollandos contra, ante vigesimum quintum rebus suis nemo inter- 
venit. Apud ntrumque populorum nupta eitva viri consensum it rebus gerendis 
areetur. In Rogiombtis,qu«? Jure Romanonim hie utuntur, connnereiis gaudet 
ux«r liberrime, potestati virili non supppsita. Fac autem Ultrajcctinmn, qui 
vigesimum quintum etafis annum nccduin habucrit, contrahere in Ilollandia: 
aut e contra Ilollandia; incolam vigesimum jam annum egressum, Ultrajecti: 
aut nuptam nostratem contrahere in regione Juris script!, aut e contra. Quo- 
eumquo modo sc casus habucrit, eontrahentium crit respicere ail smimenjusque 
domicilii locum, impressamque ibidem persona; qualitatem, aut ademptam domi 
conditionem, eujus iguarus non sit oportot, qui cum alio voHfc contrahere. 
Quare Ilollandhc incola major Ultrajecti, minor apud suos, contrahit apud nos- 
trates invalide. Contra, Ultrajeetinus lege domicilii major contrahit in IIol- 
landia eflicaeiter, ut maxime ex more 'regionis istius rerum suarum needum 
haberetur compos. Uxores domi sub mhritorum potestate ita constitute, ut 
sine iis nec alicnent nee eoiitrabant, nullibi locorum bane incapaeitalcm ox- 
uunt. Cum nmlicris contra Juri script) obnoxiic contractus, apud nos ecle- 
bratus, consislat omnimodo. Et quidem si ad personales actus, contractus puta, 
persome applicetur habilitas, Argentrci, Burgundique, (quos Jure preeipui hie 
semper nomino,) creterorumquc scribentium placita sat conscutiunt. Sec ante, 
§ 51. See also Li verm. Dissert. § 21, p. 34 to § 34, p. 43 ; 2 Boull. App. 11. 
See also, Foelix, Conflict, des Lois Revue Etrangere ct Fran^aise, Tom. 7, § 
24, p. 204 to § 26, p. 21G. 

3 Ante, § 57 a. # # 

* Bouhier, Cout. de Bourg. ch. 24, § 11, p. 463 ; post, § 123. 
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manifestly startled, when it is applied to the case of mar¬ 
riages. He admits, that in such cases it is commonly 
held, that the law of the place, where the marriage is 
celebrated, ought to prevail. 1 But he insists, that such a 
rule ought not to be adopted in regard to persons, who 
are both subjects of the same country, who designedly 
go to a foreign country and contract marriage there, in 
order to evade the law of the country of their own dom¬ 
icil. 2 He applies also similar considerations to the case 
of an unemancipated son or minor belonging to one 
country, who, finding a woman of his own country in a 
foreign country, marries her tliere, without the knowl¬ 
edge of his parents, holding, that, under such circum¬ 
stances, the marriage ought not to be held valid. 3 But 
he propounds as a case of more difficulty, where such a 
person, going into* a foreign country, without any inten¬ 
tion of marrying, finds there a wcfman of his own country 
to his liking, whom he seeks in marriage and espousejs. 
For, if such a marriage is celebrated According to the 
usual formalities in that country, he' deems it valid, as 
being done in good faith, and affirms, that the parties 
are not bound to follow the laws of thqjr own country. 4 
D’Argentr? states the general doctrine in the following 
manner. “ When the question is, as to the right or ca¬ 
pacity of any person to do crvil acts generally, it is to be 
referred to the judge, who exercises judicial fund ions in 
the place of his domicil; that is to say, to whom his per¬ 
son is subject, and who has authority so to pronounce re¬ 
specting him, so that whatever he shall promulgate, ad- 


1 Bouhier, C<mt. de Bourg. ch. 28, § 50, 60, p. 556, 557. 

* Ibid. oh. 28, § 61, p. 557. » * 

8 Ibid. cli. 28, § 62, p. 557. 

4 Ibid. eh. 28, § 59 to 67, p. 556, 557; Id. ch. 21, § 11, p. 463. 
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judge, or ordain respecting the rights of persons, ought 
to obtain, and be of force, in every place, to which he 
may transfer himself, on account of this authority over 
the person.” Quare cum de personae jure aui habilitate 
quceritur ad actus civiles, in aniversum ea judicis ejus potestas 
est, qui domicilio judicat, id est, cui persona subjicitur, qui sic de 
eo statuere potest, at quod edixeiit, judicdrit ordindrit de person- 
arum jure, iibicumqne obtineat, cocumque se persona contulerity 
propter afficentium personae} Froland asserts the same doc¬ 
trine and expressly extends it to cases of contract La 
statut personnel riexercc pas seulement son aidonte dans le lieu 
du domicile de la personae, qui sa dispensation la suit, et Vac- 
compagne en qaelque lieu quCelle aille contractcr ; et qu'elle influe 
sur tons les biens sous quelques co&tumes, quits soient assis? 
Mr. Henry, in his judicial capacity, has* given the doc¬ 
trine a like extent in the English colony of Demarara ; 
for he declares, # that in C cases of prodigals, minors, idiots, 
and lunatics, the law of the domicil accompanies the 
party everywhere. 1 * 3 Cochin lays down the doctrine with 
great boldness, that a marriage contracted in a foreign 
country by French subjects, although contracted in the 
form prescribed, by the foreign law, is void, if it violates 
the laws of France. 4 The subjects of the King of France 
(says he) are always his subjects. And the parties con¬ 
tracting at a place in Brabant, have only that capacity 
to contract, which is given*by the laws of their own 


1 D’Argentrd, de Log. Briton, art. 218, gloss. 6, n. 4, p. 647 ; ante, § 56 ; 1 
Frolaijd, Mem. des Statuts, 112; Liverm. Dissert. § 21, p. 34. 

* 1 Froland, Mem. des Statuts, 156 to 160; Id. 112; ante, § 51 a. See 
also i Ilertii, Opera, § 4, n. 8, p. 123; Id. n. 5, p. 122, edit. 1737 ; Id. p. 171, 
172, edit 1715. 

3 Henry on Foreign Law* p. 38, 3^ ; Odwin v. Forbes, Id. p. 95, 96, 97. 

* Cochin, (Euvres, Tom. 1, Cause § xii. p. 153, 154, 4to edit.; Id. Tom. 3, 
Cause xii. p. 136, 8vo. edit 18 21. 
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country. It is a personal statute, which follows them 
everywhere. 1 

§ 85. Huberus seems in some places to affirm a doc¬ 
trine, in some respects quite as extensive, although it is 
liable to be modified in some measure by the local law; 
while in other places he deems it too broad and indis¬ 
criminate, and introduces several exceptipns. Thus, as 
we have seen, he lays it down as a general rule : Qualita - 
tes personates certo loco alicai jure impressas , ubique drcumfern 
et personam comitan , cum hoc cjfectn, ut ubivis locorum eo jure , 
quo tales personae alibi gaudent vel subjecti simt 9 fruuntur , et sub - 
jidantur? So, that, according to Huberus, the state or 
condition of the party, as to capacity or incapacity in the 
place of his original domicil, accompanies him everywhere, 
so far, and so far only, that the law of the place, where 
he happens to be, attaches to him/ so far as it touches 
rights or powers growing out of tfuch capacity or incapac¬ 
ity. A minor, for example, in his own country, is subject 
in every other country to the laws of nfinority of the lat¬ 
ter country. In regard to the contract of matrimony he 
holds, that it is to be governed by the law of the place, 
where the marriage is celebrated, witji the exception, 
however, of cases of incest. "If” (says he) “the mar¬ 
riage is lawful in the place, where it is contracted and cel¬ 
ebrated, it will be held valid* and have effect everywhere, 
with this exception, that it does not create a prejudice to 
others. To which it may* be added, if it is not of an evil 
example; as if it should be a case of incest, within the 
second degree according to the law of nations.” Si lid - 
turn est eo loco , ubi contractum et celebratum est, ubique validum 

1 Cochin, CEuvres, Tom. 1, Cause § xii. p. 158, 154, 4to edit.; Id. Tom. 3, 
Cause xii. p. 136, 8vo, edit. 1821. 

a Huberus, De Con flic tu Lcgum, Lib. 1, tit. 3, § 12, 13. 
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erit, affectumque habebit sub eddeni exceptione, prejudidi aliis non 
creandi. Cui licet adderc, si exempli minis sit abominandi , nt si 
incestum juris gentium in secundo gradu contingeret, alicubi esse 
permissum ; quod vix est, id usu venire possit. 1 Huberus also 
puts another exception, where persons belonging to one 
country go into another to be married, merely to evade 
the law of their own country, in which case he holds the 
marriage to be void, although it is good by the law of the 
place, where it is celebrated. 2 * Scepc fit, id adolescentcs sub 
curatoribus agentes,furtivos armres nuptiis conglutinarc cupientes, 
abeant in Frisiam Onentalem , aliave loca, in quibus curatorum 
consensus ad matnmonium non requiretur, juxta leges Romanos, 
quee apud nos hac parte cessant. Celebrant ibi matnmonium , et 
mox redeant in Patriam. Ego ita existimo, ham rem manifesto 
pertincre ad cvcrsionem juris nostri ; et ideo non esse Magistra- 
tus heic obligatos , e jute Gentium , ejusmodi nuptias agnoscere et 
rotas habere. Multoque ftiagis staiuendum est, eos contra Jus 
Gentium facere videri , qui civibus alicni imperii sud facili¬ 
tate, jus patnis Ltgibus contrarium, scientes, volentes, impeidiun- 
tur? 

§ 86. This latter doctrine has, upon the most solemn 
consideration, b$en overturned in England, as we shall 
hereafter see; 4 and such a marriage in evasion of the do¬ 
mestic laws has been held valid. But we are not, there¬ 
fore, to conclude that every marriage by and between 
British subjects in foreign countries will be held valid* 
because it is celebrated according to the laws of such 
countries. On the contrary, where the laws of England 
create a personal incapacity to contract marriage, th~ A 


1 Huberus, Lib. 1, tit 3, § 8; post, § 122. 

* Ibid. «. * 

1 Ibid.; post, § 123. 

4 See 2 Kent, Comm. Lect. 2G, p.91, 92, 8d edit.; post, § 123, 124. 
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incapacity has, in some cases, been held to have a univer¬ 
sal operation, so as to make a subsequent marriage in a 
foreign country a mere nullity, when litigated in a Brit¬ 
ish court. 1 

§ 87. Indeed, the general principle adopted in England 
in regard to cases of this sort appears to be, that the Lex loci 
contractus shall be permitted to prevail, unless when it works 
some manifest injustice, or is contra bonos mores , or is repug¬ 
nant to the settled principles and policy of its own laws. 
An illustration of the general-principle, and of the excep¬ 
tion, may be found in the known difference between the 
Scottish law and the English law, 1 on the subject of legitima¬ 
tion of antenuptial offspring. By the law of Scotland ille¬ 
gitimate children become, by the subsequent marriage of 
the parents, legitimate, and may inherit as heirs. But the 
law of England ^’otherwise; and a’subsequent marriage 
between the parents wiH not take away the character of 
illegitimacy. Upon a recent occasion the question arose 
in an English court (the Court of King’3 Bench,) whether 
a person, born in Scotland of Scottish' parents, who after¬ 
wards intermarried there, and thereby became legitimate 
in Scotland, could inherit real estate as,a legitimate heir 
in England. It was held by the Court that he could not. 2 
On that occasion it was admitted by the Court, that a 
foreign marriage, however • solemnized, if good by the 
foreign local law, ought to tie held valid everywhere; but 


1 Conway v. Beasley, 3 Hagg. Ecc. R. G39, 647, 652 ; Lolley’s Case, 1 Rus¬ 
sell & Ryan, Cr. Cas. 237. It will probably be found very difficult to main¬ 
tain the doctrine in Lollcy’s case, and in subsequent discussions its authority 
has ecr tin illy been a good deal shaken. Sec Warrcnder v. Warren tier, 9 *Bligh, 
R. 89; and post, § 117, 124, 221 to 231; Bishop on Marriage and Divorce, § 
759, and note. j o 

* Doe d. Birthwhistlc v. Vardill, 5 Barn. & Cresw. 438; S. C. 9 Bligh, R. 
32 to 88 ; 7 Clarke & Finn. 895. 

CONFL. 11 
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that it did not follow from this, that all the consequences 
of such a marriage by such foreign local law were to be 
adopted. On the other hand, that it was sufficient, that 
all such consequences, as follow from a lawful marriage 
solemnized in England, were admitted to govern in such 
cases. 1 One of the learned judges on that occasion said: 
“ The very rule, that a personal status accompanies a man 
everywhere, is admitted to have this qualification, that it 
does not militate against the law of the country, where 
the consequences of that status are sought to be enforced. 2 

§ 87 a. Yet the law of foreign countries as to legitima¬ 
cy is so far respected in England, that a person illegiti¬ 
mate by the law of his domicil of birth, will be held ille¬ 
gitimate in England. 3 Thus, it has been decided by the 
House of Lords, as a general doctrine, that the courts of 
the country where tlie lands lie, in a question respecting 
the heirship to these lands ought to govern themselves 
as, to the question of legitimacy not by the law of the 
country, where the lands lie, but by that of the country, 
where the marriage of the parents was contracted, and 
the child born; and if lie is not the legitimate heir by 
that foreign law^his claim to the inheritance ought to be 


* Doc tl. Birth whistle v. Vardill, 5 Bam. & Cressw. 438; S. C. 9 Bligh, R. 
32 to 88. This case was carried to the House of Lords, by a Writ of Error; 
and there the question was propounded to the judges, who returned an answer 
affirming the decision of the King’s Bench. But the question lias since been 
reargued, and the case has not as yet been finally decided by the House of 
Lords. [It has since been decided, and is reported in 7 Clark & Finn. 895.} 
See post, § 93. * 

a Per Littledale, J., 5 Barn. & Cress. 455. 

8 She Munro v. Saunders, 6 Bligh, R. 468; Sheddcn v. Fatrick, and The 
Strathmore Peerage, cited in Barn. & Cress. 444; inIlagg. Ecc. li. C52; in 
6 Bligh, R. 474, 475, 487; apd in 9 Bligh, R. 51, 52, 75, 76, 80, and reported 
in 4 Wils. & Shaw, R. App. 89 to 95. 
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rejected. 1 The natural conclusion from this doctrine 
would seem to be, that, if he was the legitimate heir by 
that foreign law, his claim to the inheritance ought to be 
firmly established. Yet this conclusion has been point¬ 
edly repelled by the learned judges in the case already 
alluded to, 2 and which we shall have occasion to consider 
more fully hereafter. 3 

§ 88. Another illustration, touching the capacity of 
persons to contract marriage, may be stated from English 
jurisprudence. By the law of England marriage is an' 
indissoluble contract, except by the transcendent power 
of Parliament. Hence it has been held, that a marriage 
once celebrated between British subjects in an English 
domicil, cannot be dissolved by a divorce obtained under 
the laws of a foreign country, to which the parties may 
temporarily remove. 4 * Thus, for example, that an Eng¬ 
lish marriage cannot bo dissolved, under such circum¬ 
stances, by a Scotch divorce, regularly obtained accord¬ 
ing to the law of Scotland, by persons going thither for 
that purpose, who have their domicil in England. 6 And 
a second marriage in Scotland after such divorce will bo 
unlawful, and will subject the parties t9 the charge of 


1 See Shcddeu r. Patrick, and tlie case of The Strathmore Peerage, as cited 
in 9 Bligh, R. 51, 52, 75, 7G, 80, 81. ' 

8 Birthwhistlc v. Vardill, 9 Bligh, R. 52, 53.—I confess myself wholly un¬ 
able to reconcile these latter decisions with the former. The attempt to recon¬ 
cile them seems to me more ingenious than satisfactory. Lord Brougham’s 
comments on the subject, in Birthwhistlc v. Vardill, 9 Bligh, 11. 75, 80, 81, 
appear to me exceedingly forcible and difficult to bo answered. Post, § 93. 

8 Post, 93, 94. 

4 Lolley’s Case, 1 Russ. & Ryan’s Cases, 237. But sec Warrender v. War- 

render, 9 Bligh, R. 89; post, § 219 a. 

6 See Rex v. Lollcy, 1 Russ, and Ryan, C. 237 ; Tovcy v. Lindsay, 1 Dow, 
R. 124; Beazley v. Beazley, 3 Ilagg. E'*e. R. 6^9. See also, Fergusson on 
Marr. and I)iv. Appendix, 269; Warrender v. Warrender, 9 Bligh, It. 89; 
post, § 319, a. • 
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bigamy. 1 This doctrine, however, seems open to much 
controversy; and can scarcely now be held firmly es¬ 
tablished, if indeed it has not been overthrown by recent 
adjudications. 2 Perhaps it yet remains an undecided 
question in the English law, (as we shall hereafter see,) 
whether a bond fide change of domicil, and a divorce sub¬ 
sequently obtained, would change the legal predicament 
of the parties in an English tribunal. 3 But it has been 
directly decided, that the mere fact, that the marriage 
takes place in England between British subjects, will 
not, if the husband at that time has his domicil in Scot- 
land, take away the right of the courts in Scotland to en¬ 
tertain jurisdiction to decree a divorce founded on such 
domicil. 4 But this subject will presently come more 
fully under consideration. 5 

§ 89. In the American courts the doctrine, as to ca¬ 
pacity or incapacity to fnarry, Has been held to depend 
generally on the law of the place, where the marriage is 
celebrated, and not on that of the place of domicil of the 
parties. An exception would doubtless be applied to 
cases of incest and polygamy. 6 But, in affirmance of the 
general principle, it has been held, that if a person, di¬ 
vorced from his first wife, is rendered by the law of the 
place of the divorce incapable of contracting a second 
marriage, still, if he contract‘d marriage in another State, 
where the same disability does not exist, the marriage 
will be held valid. 7 And a ‘marriage, celebrated in . a 


1 Sec Rex v. Lollcy, 1 Russ, and Ryan, @. 237; Tovey v. Lindsey, 1 Dow, 

R. 124 ; Beazloy v. Beazley, 3 Ilagg. Ecc. R. G39. See also, Fergusson on 

Marr. and Div. Appendix, 269; Warrcnder v. Warrcndcr, 9 Bligli, R. 89; 

post, § 219 a. 

* Ibid. c 8 Ibid. • • 4 Ibid. 

6 Post, ch. 7, from § 200 to 231. 4 Post, § 113, 114. 

7 2 Kent, Comm. 91 to £^, 3d edit.; Id. 458,439; Putnam v. Putnam, 8 
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.foreign State, to evade the law of the place of domicil, is 
on the same account held valid. 1 Mr. Chancellor Kent 
formerly laid clown the doctrine in regard to contracts 
generally in terms, which might admit of a different in¬ 
terpretation. He said: “ The personal incompetency of 
individuals to contract, as in the case of infancy, and the 
general capacity of parties to contract, depend, as a gen¬ 
eral rule, upon the law of the domicil.” 2 But he was 
then to be understood as referring to the law of the 
domicil, only when it is the place, where the contract is 
made; for in the same paragraph he stated, that the 
Lex loci contractus governs in relation to the validity of 
contracts; and he applied it especially to nuptial con¬ 
tracts. 3 


Pick. 4.33; West Cambridge v. Lexington, 1 Pick. 11. 505; De Couelie v 
Sava tier, 3 Johns. Ch. R. 190; Conway v. Bcazley, 3 Ilggg. 639; Dickson v. 
Dickson, 1 Ycrger, 110; post, § 123. 

1 Ibid. * . 

2 2 Kent, Comm. Lect. 39, p. 458, 2d edition; post, § 123. 

8 2 Kent, Comm. Lect 39, p. 458, 2d edition, and De Couche v. Savatier, 3 
Johns. Ch. tl. 190. — The English authorities, cited by Air. Chancellor Kent, 
justify this conclusion. One is, Male v. Roberts, in 3 Esp. R. 163, which was 
a case of a contract by a minor in Scotland, during hit temporary residence 
there, and it was held to be governed by the law of Scotland. Another is, Ex 
parte Otto Lewis, 1 Ves. R. 298, where a lunatic heir of a mortgagee, who had 
been declared a non cov\pos in Hamburg, and no commission of lunacy had 
been taken out in England, was ordered to convey the estate in payment of 
the mortgage in Hamburg, under Statute 4 Geo. ch. 10. Here Lord Ilard- 
wicke manifestly acted upon the groijwJ, that the mortgage-money was personal 
property, and, the lunatic being domiciled in Hamburg, the court would take 
notice of his disability to convey there, by the law of that place. The remain¬ 
ing authority is Pardessus. His doctrine is certainly more broad. But it could 
not have been intended by Air. Chancellor Kent to overrule the English doc¬ 
trine, and his own prior statement, upon the authority of a foreign jurist The 
ambiguity is corrected in the third edition; and the words “ the law of the 
place of contract” axe substituted for the words “the law of the domicil.” 
2 Kent, Comment. Lcct. 39, p. 4a8, 3d'edit Sbe also, Pickering v. Fisk, 6 
Vermont, 102 ; Polydore v. Prince, 1 Ware, 402. Pardessus is an authority 
in favor of the limited doctrine, that a person incapacitated by the law of his 

11* A 
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| 90. The difficulty of applying any other rule, as to. 
the capacity and incapacity of the person, in respect to 
the class of nuptial contracts, will become still more clear 
by attending to the great extent of the parental power, 
recognized by the continental nations of Europe, and 
derived by them from the civil law. Parental restraints 
upon the marriage of minors exist to a very great extent 
in Germany, Holland, France, and other civil law coun¬ 
tries ; to so great an extent, indeed, that the marriage of 
minors, without the consent of their parents, or at least 
of their father, is absolutely void; and the disability of 
minority is in these countries carried to a much greater 
age than it is by the common law. 1 In some of these 
countries majority is not attained until thirty; and until 
a very recent period, even in France, the age of a major¬ 
ity of males was fixed at twenty-five and of females at 
twenty-one. It is now fixed at twenty-one in all other 
oases, except for the purpose of contracting marriage; 
and a marriage cannot even now be contracted in France 
by a man until twenty-five years of age, and by a woman 
until twenty-one, without the consent of theif parents, 
or at least of their fathers, if the parents differ in opin¬ 
ion. 2 Yet France has ventured upon the bold doctrine 
that the marriages of Frenchmen in foreign countries 
shall not be deemed valid, if the parties are not by its 

own law competent to contract by reason of their being 

<. * 


domicil cannot contract with validity there; but he carries his doctrine much 
further. The cases of Saul r. Ilis Creditors, 17 Martin, R. 59G, 598, and Bald¬ 
win v. Gray, 16 Martin, R. 192, 193, already cited, establish a like limited doc¬ 
trine, and decide, that a contract by a minor is to be governed by the Lex loci 
contractus; ante, § 75. 

1 2 Kent, Comm. Lect. 26, p. 86, 3d edition ; 1 Black. Comm. 437; Ruding 
v. Smith, 2 Hagg. Consist. II. 372, 389; Id. 895. 1 Brown, Civ. and Adm. 

Law, 59. 

* Code Civil of France, art. 148, 488. 
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under the parental power. 1 There can be little doubt, 
that foreign countries, where such marriages are cele¬ 
brated, will follow their own law, and disregard that of 
France. 2 

§ 91. If we pass from cases of minority to other disa¬ 
bilities, enfrrced by the law of the native domicil, or that 
of an after acquired domicil, there will bo still more rea¬ 
son to doubt, whether any rule of such law, respecting 
personal capacity and incapacity, ought to be declared to 
be of universal obligation and efficacy. Let us take the 
case of a person declared infamous by the law of the 
place of his domicil. It is said that under such circum¬ 
stances he ought to be deemed everywhere infamous. 
Ilinc (says Hertius) in uno loco inf amis, ubique inf amis habetur. 
Surely, it will not be contended, that, if a Protestant 
should be declared a heretic in a Catholic country, and 
there rendered infamous, and inhabilitated thereby, he is 
to be deemed under the lil^e infamy and disability in. all 
Protestant countries. That surely would be pressing the 
doctrine to a wanton extravagance. 3 ’ Yet certainly many 
foreig# jurists do press it to that extent. 4 * 

§ 92. In like manner, let us consider the civil disabil¬ 
ities imposed by the English laws, iit cases of outlawry, 
excommunication, civil death, and popish recusancy. 6 It 
would be difficult to maintain, that these accompanied 
the person to America, where no like disabilities exist, 


1 2 Kent, Comm. Lect. 2G, p. 93, note, 3d edit..; Code Civil of France, art. 
170 ; Id. art. 148 ; 1 Toullicr, Droit Civil, art. 576, 577. 

* See post, § 123, 1£4. 

8 See 1 Ilertii, Opera, § 4, n. 8, p. 124, edit. 1737; Id. 178, edjt. 1716; 
Liverm. Diss. p. 30, 31. 

4 See Henry on'Foreign Law, p. 30 ; 1 Boullenois, Obscrv. 4, p. 52 to 67 ; 

1 Voet, ad Pand. Lib. 1, tit. 4, n. 7, p.'40. 

8 See 3 Black. Comm. 101, 102, 283; 1 Black. Comm. 132; 4 Black. Comm. 
54, 319, 320. 
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and where they are foreign to the whole genius of our 
institutions. Yet many foreign jurists strenuously main¬ 
tain the doctrine. 1 We have no positive laws declaring 
that such foreign disabilities shall not be recognized. 
But an American court would deem them purely local, 
and incapable of being enforced here. Even the convic¬ 
tion of a crime in a foreign country, which makeg the 
party infamous there, and incapable of being a witness in 
their courts, has been held not to produce a like effect 
here. 2 The capacity or incapacity of any persons, to do 
acts in their own country, would undoubtedly under such 
circumstances be judged by their own laws; but not 
their capacity or incapacity to do the like acts in any 
foreign territory, where different laws prevail. 

§ 93. Foreign jurists, also, generally, although not 
universally, maintain, that the question of legitimacy or 
illegitimacy is to be decided exclusively by the law of 
the* domicil of origin. They .assert the general maxim 
to be of universal obligation, Pater est, quern jastce nupiicc 
demonstrant, applying it in its broadest sense. 3 They 
therefore hold, that if by the law of a country fas, for 
example, of Scotland,) a man, born a bastard, becomes 
legitimate by a subsequent marriage of his parents there, 
he ought to be deemed legitimate everywhere. And so, 
on the contrary, if a man would, by the law of the coun¬ 
try of his birth, be deemed illegitimate, (as, for example, 
in England,) he ought to be deemed illegitimate every¬ 
where, even in another country, where he would by its 
law otherwise be deemed legitimate. 4 

o c 


1 1 Boullenois, Observ. p. 59 to p. 67 ; 2 Boullenois, p. 9, 10, 19. But sec 
contra, J. Voct, Dc Statut § 4, ch. 3, n. 17, 18, p. 130, edifc 1737. 

2 Commonwealth v. Green, 1 *1 Mass. Jft. 515, 540, 541. 

a Post, § 93 a, to § 93 m. 

4 1 Boull. Obs. 4, p. 02 to 64. But see Voct, <lc Statut, § 4, ch. 3., n, 15, 
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§ 93 a. It has been above stated, that foreign jurists 
generally, although not universally, hold this opinion; 
for there is some diversity of opinion among them, if 
not as to the application of the rule ex directo to the 
persons, at least as to its application to property situate 
in a foreign country. Considering,.therefore, the impor¬ 
tance of the subject, and that it has already undergone 
a most elaborate discussion in England, in the case already 
adverted to, and which we shall have occasion to consider 
more fully hereafter, 1 it is desirable, that doctrines main¬ 
tained by foreign jurists, as well as the reasoning of the 
English courts on the subject, 0 should be here brought 
under review. 

§ 93 b . It seems, then, generally admitted by foreign 
jurists, that, as the validity of the marriage must depend 
upon the law of \he country where' it is celebrated, the 
stains , or state, or condition, of their offspring, as to legit¬ 
imacy or illegitimacy, ought to depend upon the same 
law. So that, if by the law of the place of the mar¬ 
riage, (at all events, if the parents were then domiciled 
there,) the offspring, although born before the marriage, 
would be legitimated, they ought to b c deemed legiti¬ 
mate in every other country, for all purposes whatso¬ 
ever, including heirship of immovable property. 2 


p. 138, edit. 17121 Ilertii, Opera, § 4, n. 14,15, p. 129, edit. 1737. Legitima¬ 
tion by a subsequent marriage is Udihitted with different modifications by the 
law of Scotland, France, Spain, Portugal, Germany, and most of the continen¬ 
tal nations of Europe. The rule was imported into their jurisprudence from 
the Roman law. 1 Burge, Conynent. P. 1, ch. 3, § 2, p. 92, 93 ; Cod. Lib. 5, 
tit. 27,1. 5 ; Novell. 78, ch. 4 ; Id. 89, ch. 8. In some of the American States 
the same rule prevails. 1 Burge, Comment, on Col. and For. Law, elu3, § 3, 
p. 101; Griffith’s Law Register. 

1 Birthwhistle r. Vardill, 5 Barn. & Qrcsw. 438 ; S. C. 9 Bligh, R. 82 ; ante, 
§ 81 ; 7 Clark & Finn. 895. 

a See 1 Burge, Comm, on Col. and For. Law, P. 1, ch. 3, p. 101 to p. 106. 
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| 93 c. This is certainly the doctrine maintained by 
many, perhaps by a large majority of foreign jurists. 1 * * 
Vinniussays: Mem, jus personae hie esse, quod station et con- 
ditioncm personae scquilur. Nam status ipse est personae con¬ 
ditio, aut qualitas, quae efficit, ut hoc vet itto jure utatnr, ut esse 
liberum, esse servum, esse ingenuum, esse libertinun $, esse alieni, 
esse sui juris? Huberus also extends the rule not only 
to the marriage itself, but also to all rights and effects 
flowing therefrom. Porro, non tantum ipsi contractus ipsce- 
que nuptiae, cert is Zoci$ rite eelebratee , ubique pro justis et validis 
.habentur, sed etiam jure et effccta contractuum et nupiiarum,in 
iis locis rccepta , ubique vim suam obtinebunt? Stockmannus 
says: Statuta, in personas dirccta, quae certain iis qualitatem 
affigunt, transeunt quidem cum personis extra territorium stat- 
uentum, ut personae ubique sit uniformis, ejusque unus status . 4 5 

§ 93 d. Bouhier adopts the doctrine in‘its fullest extent, 
and applies it to the very case of legitimacy. He says, that 
the state of the child, whether legitimate or illegitimate, 
must, be decided by the law of the domicil of his parents; 
and that this is an inviolable rule upon every question of 
his state or condition. And hence, he holds, that if he is 
at his birth illegitimate, and he is legitimated by a subse¬ 
quent marriage in the same country between his parents, 
he is in all respects to be treated as legitimate every¬ 
where. 6 Hertius holds a similar opinion. 6 Froland is of 


1 Sec 1 Burge, Comm, on Col. and For^L*.w, P. 1, ch. 8, § 3, p. 101 to p. 106. 

8 *Vinniug, ad Inst. Lib. 1, tit. 3, Introd. 

8 Huberus, De Conn. Leg. Lib. 1, tit. 3, § 9. 

4 Stockman. Deeis. 125, § C, p. 2G2; also cited 1 Boullenois, Obscr. C, p. 
131; Livermore, Dissert. § 50, p. 52. John Voet, in the most explicit terms, 
admits, that this rule is held to apply to questions of legitimacy by many jurists, 
and especially by D’Argentre, by Grotius, by Christinccus, and by Ilodenburg. 
J. Yoct, Comm, ad Pand. Lib. 1, tit. 4, n. 7, p. 40. 

5 Bonhier^Cout. de Bourg. ch. 24, § f22, 123, p. 481. 

8 Hertii, dc Collis. Leg. Tom. 1, § 4, n. 15, p. 184, edit. 171C; Id. p. 129, 
edit. 1737. 



CH. IV.] 


CAPACITY OF PERSONS. 


131 


tlie same opinion. 1 Boullenois is very full on the same 
point. He holds that the general rule is, Pater est r qncm 
justce nuptce demomtrant; and that if a person is legitimate 
or illegitimate, by the law of the place of the marriage, he 
is to be held of the same state and condition, wherever he 
may go, and whatever change of domicil may take place. 2 
Hence he declares, that if by the law of a country a man 
born a bastard is legitimated by the subsequent marriage 
of his parents, or e contra , if by the law of the country 
such subsequent marriage does not legitimate him, he is 
in every other country affected by his original state or 
condition; that is to say, if legitimated by the subsequent 
marriage, he is legitimate everywhere \ if not so legitima¬ 
ted, he is held illegitimate everywhere. 3 Even Burgun- 
dus, and Stockmannus, and Christinmus, whose systems 
are founded upon a different theory, namely, that personal 
statutes have no extraterritoriareffect, admit that so far 
as the person is concerned, though not as to immovable 
property, (as we shall presently see, 4 ) fhe original state 
or condition ought to govern everywhere. 5 The opinion 
of Paul Yoet and John Voet on the same subject is far 
more limited and qualified, and will come under our re¬ 
view hereafter. 8 

§ 93 e. The same general doctrine is avowedly adopted 
by the Courts of England. Lord Stowell on one occasion 
in effect maintained, that by the law of England the sta¬ 
tus or condition of a claimant must be fried by reference 


1 1 Fi-oland, Mem. ch. 5, § 4, p. 80; Id. eh. 7, § 2, p. 156, edit 1716; ante, 
§ 51 a. 

* 1 Boullenois, Obscrv. 4, p. 62, 63; post, § 93 i. 

* Ibid. 4 Post, § 93 k. 

1 Ante, § 52; Burgundus, Tract 1, § 3, p. 15; Christinseus, Tom. 2, Decis. 
8, § 3, p. 4 ; Id. Dceis. 56, § 12, p. 55 ; Stockmann. Deeis. 125, § 6, 9, p. 262, 
263 ; 1 Boullenois, Observ. 4, p. 130, 131. 

0 Post, § 93 1. 
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to the law of the country, where that status originated. 1 
The same doctrine was adopted by the judges of England 
in giving their opinion to the House of Lords. They ad¬ 
mitted, in the most solemn form that the legitimacy or il¬ 
legitimacy of a person must be decided by the law of the 
place where the marriage was celebrated; and that if by 
the law of that place (for example Scotland) a son, born 
before the marriage of his parents, would by a subsequent 
marriage between them, be legitimated, that status of le¬ 
gitimacy must be deemed equally true and valid every¬ 
where else, where the question might arise. 2 

§ 93/. Still, however, Although the general doctrine is 
thus extensively admitted, there is some diversity of opin¬ 
ion, as to the true nature and extent of its application in 
regard to different kinds of property, and also in regard 
to the circumstances of particular cages. 3 Thus, for ex¬ 
ample, although its positive application in regard to mov¬ 
able property is generally admitted; yet, in regard to im¬ 
movable property in a foreign country there has been 
some contrariety of judgment. The circumstances, also, 
under which the question of legitimacy or illegitimacy 
may arise, may be very various and admit of important 
distinctions in the application of the general doctrine. 
The birth may be in one country, the marriage be in 
another, and the domicil of the parents be in a third. 4 
• § 93 y. Several cases may easily be put to illustrate 
this suggestion. The question of legitimacy or illegiti¬ 
macy may arise among others in the following cases. 
(1.) Where a child is born before marriage in the domi- 


i Dalrymple v. Dalrymple, 2 Hagg. Consist. R. 54,69; S. C. 9 Bligh, R. 45,46. 

* Birthwhistle v. Vardill, 9 Bligh, R. 45, 46, 48; Id. 7J ; post, § 93 n, § 93 of 

* Sec 1 Burge, Comment, on CdL. and For. Law, F. 1, ch. 3, § 3, p. 105, 
106, 109, 110. 

4 See Lord Brougham’s Remarks in Birthwhistle v. Vardill, 9 Bligh, R. 78. 
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cil of his parents, who afterwards intermarry there, and 
by the law of that domicil the child is thereby legitima¬ 
ted. (2.) Where a child is born before marriage in the 
domicil of his parents, and by the law thereof, a subse¬ 
quent marriage would legitimate the child, and the par¬ 
ents are afterwards married in another country, by 
.whose law no such legitimation would follow., (3) Where 
a child is born before marriage in the domicil of his par¬ 
ents, by whose law no legitimation would follow on their 
subsequent marriage, and they remove to a new domicil, 
where the law would, upon such marriage, legitimate the 
child, and they are there married. (4.) Where the child 
is born before marriage in the domicil of his parents, by 
whose law no legitimation would follow from a subsequent 
marriage, and they are there married, and subsequently 
remove to a new domicif, by the law’whereof such subse¬ 
quent marriage would legitimate the child. It is plain 
that these several cases may admit of, if they do not abso¬ 
lutely require, the application of different principles to 
resolve them; and different questions may be put in re¬ 
spect to them. Ought the law of the place of birth, or 
that of the place of the marriage, or tlmt of the actual 
domicil of the parents, or that of the acthal domicil of the 
child, to govern ? 1 

§ 93 h. The most simple case, and that which has most 
frequently arisen for discussion, is the first stated ; where 


1 A case still more complicated is paid to be now pending before the House 
of Lords, on an appeal from Scotland. In effect it is this. A., a Scotchman, 
domiciled in Scotland, had an illicit connection with B., an English woman, 
domiciled in England, by whom he had a son born in England. The parents 
afterwards intermarried in England, the father retaining his Scotch domicil. 
They then returned to Scotland; and the question before the court was, 
whether, under these circumstances, the son was legitimated by the subsequent 
marriage. The Court of Sessions of Scotland held, that he was. From this 
decision appeal is taken. 

CONFL. 12 
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the birth, domicil, and marriage of the parties took place 
in a country, by the laws whereof a subsequent marriage 
would legitimate the child. Suppose, then, the question 
to arise, whether in such a case the child, so legitimated 
by such marriage, could inherit lands in another country 
by the laws whereof no such legitimation would follow 
upon such marriage. Or, in other words, let us put the^ 
very case, as it actually occurred in the courts of England, 
in the case above alluded to, 1 the case of an illegitimate 
son born in Scotland, whose parents afterwards intermar¬ 
ried there, and dying, held land£ in England; would 
such son be entitled to inherit the land, as lawful heir, 
under the law of England? We have already seen, 
how this question has been decided by the English 
courts; 2 but, as the question is still supposed to be un¬ 
settled there, and is‘also of very*general application and 
importance, it may be well to give it a fuller considera¬ 
tion. 

§ 93 i. It is plain, from what has been already stated, and 
indeed is directly' established by their positive declara¬ 
tions, that those of the foreign jurists already mentioned, 
who affirm the general doctrine of the universality of 
•the rule, that capacity and incapacity depend upon the law 
of the domicil of birth, and that it equally applies to 
movable property and immovable property, situate in for¬ 
eign countries, would hold the same rule applicable to the 
question of legitimacy and illegitimacy, in regard to the 
inheritance of real property in all foreign countries. This 
is certainly maintained by Yinnius, Iluberus, Wesel, Fro- 
land, Rodenburg, Bouhier, Boullenois, Pothier, and Mcr- 


1 Birthwhistle v. Vardill, 5 Ban.. & Aid. 438; S. C. 9 Bligh, R. 51, 52 ; 
ante, § 93 a, § 93 c; post, 93 n. 

* Ante, § 87. 
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lin, 1 and probably by Baldus and Orotius. 2 Hertius puts 
the ’converse case : An filius, quem pater ante legitimnm con - 
nubimn in Anglid gcniierat, succedere possit patri hide naturaU in 
bonis ex Anglid sitis ? And he holds, that he could not; 
because the son, being illegitimate in England, would be 
held illegitimate everywhere. 3 And this naturally flows 
from one of his rules : ' Quando lex in personam dirigitur , rc- 
spicicnditm est ad leges illins civiiatis , quee personam habet subjec- 
tam . 4 5 Bouhier states this as the universal rule (as we 
have seen ; 6 ) but he admits, that if the law of a particular 
nation should allow the inheritance only to a child born 
in lawful matrimony, (only in loyal marriage,) then as to 
land there situate, it ought to prevail, upon the ground 
that the law, in such a case, designated the condition of 
heirship. And this seems to have been also Dumoulin’s 
opinion. 0 Boullenois (as we have seen 7 ) holds the doc¬ 
trine without any qualification whatever. . He presses the 
doctrine further, and insists^ that if a child is born before 
marriage in England, and his parents are afterwards nat¬ 
uralized in France, and subsequently' intermarry there, 
the child becomes legitimate to all intents and purposes. 8 
He adds, that if a child is so born illegitimately in Eng¬ 
land, and his parents marry there, and then die, and he 
then takes up his domicil in France, and is naturalized 


1 Ante, § 51 a, 52, 53, 54, 03, 93 <]. # 

* J. Voet, ail Pand. Lib. 1, tit. 4, n. 7, p. 40 ; Liverm. Dissert. § 5G, p. 57, § 
109 to 114, p. 84 to p. 87. 

3 1 Ilertii, Opera, De Collis. Leg. §4, n. 15, p. 183, edit. 171G; Id. p. 129, 
edit. 1737. • 

* Id. § 4, n. 8, p. 175 ; Id. p. 1*23, edit. 1837. 

5 Ante, § 93 d. 

e Bouhier, Cout. dc.Bourg. eh. 2t, § 124, p. 481. 

7 Ante, § 93 d; 1 Boullenois, Observ. %, p. G2,03 ; Id. Obs. G, p. 129, 130, 
134 to 137. 

8 1 Boullenois, Observ. 4, p. G2, 63. Ante, § 93 d. 
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there, he will be entitled to succeed to their property in 
France, to the exclusion of collaterals. 1 

§ 93 k. Burgundus, Christinoous, and Stockmannus may 
be thought to hold the contrary doctrine, upon the gen¬ 
eral foundation of their system, that personal laws have 
no operation as # to immovable property situate else¬ 
where. 2 But. I am not aware, that they have ever 
directly discussed this question. And it may be, that 
while they hold that immovable property must, as to 
heirship, be decided by the Lex loci status, they may 
deem the capacity of legitimacy, fis to that heirship, as 
conclusively established by the law of the birth and 
domicil of the party. The one doctrine is certainly not 
necessarily inconsistent with the other. 8 

§ 93 /. Paul Voet and John Voet, are, as far as my re¬ 
searches have gone* the only jurists,’who contend, that 
the law of legitimacy of^ the domicil of the party, 
ajthough a personal statute, is exclusively, like all other 
personal statutes, confined to the territory, and has no 
operation directly or indirectly beyond it. Venus est 
(says John Voet) personalia , non magis quam rertlia, territo- 
rium stafuenfis posse excedere, sire directo, sive per conscqucn- 
tiam ; and lie goes on (as we have seen 4 ) to deny, that 
a bastard, who is legitimated by the law of his domicil, 
can inherit by succession property situate in another 
country, where no such legitimation would take place. 
Paul Voet holds the same opinion. Quid autem statuendum 


Kl Boullcnois, Obs. 4, p. 63. 

* See Burgundus, Tract 1, n. 8, 10, 2fo, 2G; Christinauis, Vol. 2, Lib. 1, 
Deci*s. 5G ; Stockmann. Decis. 125, n. 10; Livermore, Dissert § 47, p. 50 ; Id. 
§ 10G, p. 81; ante, § 93 d. 

3 John Voet seems to have understood, that those jurists, who hold, that 
legitimacy by the law of dohiicil extended the same capacity everywhere, gave 
the effect to it here supposed. J. Voet, ad Pand. Lib. 1, tit. 4, n. 7, p. 40. 

4 Ante, § 54 a; Livcrm. Dissert. § 51, 52, p. 54. 
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erit de legitimato in nno territorio ; censebitur, ne, raiione bono- 
runi alibi jacentinm, ubi legitimatus, non erat statntum vires suos 
excerere ; vel, an ilia qualilas sen habilitas, earn ubique loconim 
comitabitur, quoad effedum consequendcc dignitatis, vel succedendi 
ab intestate ? Itespondeo, ctsi per legitimationem habilitetur per¬ 
sona, ut velint D. D., qualitatem earn comitari ubique locorum, 
etiam ex comitate id servari possit ; quia tamcn potissimum ilia 
legitimatio fit ad effedum vel honoris vel hereditatis consequendcc ; 
in quam nihil juris habet is, quia in syo territorio legiiimavit; 
existimarem ilium legitimalionem ad honorcs subeundos et heredi- 
tatem extra territorium mpiendaig non sujficere} 

§ 93 m. The weight of forei^i authority would, there¬ 
fore, on the whole, seem decidedly to preponderate in 
favor of the rule, that an illegitimate person, who by 
the subsequent marriage of liis parents becomes legiti¬ 
mated, as heir by the law of his domicil, ought to be 
deemed such as to the inheritance of land in all other 
countries, at least, where if is not expressly prohibited 
by the terms of the local law, that such a person, bom 
before marriage, should inherit. 2 Indeed, the opinion of 
the Voets is perliaps less fairly maintainable, because it 
proceeds upon the ground, that the status or condition of 
the person by the law of liis domicil* has no operation 
beyond the territory, either directly or consequentially. 
To this extent the doctrii>e has certainly never been 
carried in England. 3 

§ 93 n. In the case already alluded to in the English 
courts, where the question was, whether a son, born of 
Scottish parents in Scotland before marriage, but who.af- 


Paul Voet, De Statut. § 4, cli. 3, § 15, p. 156, edit. 1C61; Livcnn, Dissert. 
§ -51, 52, p. 54. • ^ 

3 Liverm. Dissert. § 57 to 59, p. 58, 59. 

5 Ante, § 93 e. 
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terwards intermarried there, could inherit lands in Eng¬ 
land, as heir, there was much learned discussion on the 
point. The Court of King’s Bench decided in the nega¬ 
tive, and that opinion was afterwards, upon a writ of er¬ 
ror to the House of Lords, held by all the Judges of Eng¬ 
land to be correct. But it not being satisfactory, the case 
has since been, ordered to be reargued, and is still pend¬ 
ing. 1 Lord Brougham upon this occasion expressed an 
opinion directly opposed to that of the learned judges. 
It may, therefore, be well to present a summary of the 
reasoning on each side of yie question, and thus to ex¬ 
hibit the grounds of difference. 

§ 93 o. It was conceded, on all sides, that the right to 
inherit lands in England must depend upon the laws of 
England; in other words,' that the right of inheritance 
follows the law of the rei sitw , and not that of the domicil 
of the parties. t In every case, therefore, in which an in¬ 
heritance is sought in England, the question is, whether 
the claimant is the heritable heir according to the law of 
England. The learned Chief Baron Alexander, who de¬ 
livered the opinion of the Judges against the Scottish 
claimant, (though legitimate in Scotland,) reasoned to 
this effect. He admitted, that the dahis or condition of 
the claimant must be tried by the law of Scotland, where 
that status originated; that by the law of Scotland, the 
claimant was clearly legitimate, and must be held so 
everywhere. But he insisted,‘that the question was not, 
whether the claimant was legitimate or not; but whether 
he*was heir in England ; that he might be legitimate, and 
yet might not be heir. By the law of England no person 


p It lias since been elaborately ..reargued, and the decision of the Kings’ 
Bench unanimously affirmed; the .question, therefore, may now bo considered 
as at rest. Sec Birtlrwhistle v. Vardill, 7 Clark & Finn. 895.] 
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could inherit lands there, unless he was born within law¬ 
ful wedlock. This was so expressly affirmed by the Stat¬ 
ute of Merton, which declared, that “ he is a bastard, that 
is born before the marriage of his parents.” In order, 
therefor^ to see, whether the claimant was entitled, it was 
not sufficient to ascertain, whether he was legitimate; but 
also to ascertain, whether he was born in lawful wedlock ; 
for tliat circumstance is essential to heirship in England. 
Lord Coke has, indeed, said: Hccres , in the legal under¬ 
standing of the common law, implieth, that he is ex justis 
miptiis procreatus ; for, Hares legUimiis cst , qtiem nuptice dc - 
monstrant. But his expression would have been more ac¬ 
curate if, instead of saying ex justis miptiis procreatus, he 
had said, ex justis nuptiis natus. As to the argument used 
for the claimant, that he is deemed born in lawful wed¬ 
lock, because by Si’ presumption of tile Scottish law, a pre¬ 
sumption juris et dc jure , *tliere was a marriage anterior to 
the procreation, it is a mere fiction of that law ; and can¬ 
not govern in England, where the actual fact of birth af¬ 
ter marriage decides the right. The cases alluded to, 
where illegitimacy in the place of birth settled the ques¬ 
tion against the heirship , 1 are perfectly consistent with 
this doctrine ; for both facts must concur to establish heir¬ 
ship in England, legitimacy, and birth after marriage. In 
these cases the first fact wa» entirely wanting, and in the 
first step, therefore, in the claimant’s title, the ground 
sunk under him . 2 * * 


1 Ante, § 87. 

3 Ilis Lordship’s opinion deserves hci'e to be cited at largo. 9 “ As to the first 
of these questions, I believe I express .the opinion of the judges, ■when I sav, in 
the well-considered language of Lord Stowell, in the ease of Dalrymplo v. Dal- 
rymple, ‘ The cause, being entertained in an English court, must he adjudicated 
according to the principle of the English law, applicable to such a case ; but 
the only principle, applicable to such a case by the law of England is, that the 
status or condition of the claimant must be tried by reference to the law of the 
country, where the status originated; having furnished this principle, the law 
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§ 93 p. On the other hand, the reasoning of Lord 
Brougham was to this effect. The reasoning of the 


of England withdraws altogether, and leaves the question of status in the case 
put to the law of Scotland.’ Such is the sentiment of that great Judge, and 
such is his language, varied only so far as to apply to a question of legitimacy, 
what was said of a question respecting the validity of marriage. When the 
question of personal status has been settled upon these principles, when it has 
been ascertained what the claimant’s character and situation are, it becomes 
then necessary to inquire, what are the rules and maxims of inheritance, which 
the law of that country, where the inheritance is placed, and whose tribunals 
are to decide upon it, has stamped and impressed upon the land in debate. In 
order the more distinctly to explain what is meant, I will suppose a case in 
many circumstances resembling tht present. In addition to the ciremittances 
stated in the question, let it be further supposed, that the father and mother of 
the claimant had, after their marriage, one or more sons born to them. Sup¬ 
pose then the present claim to be made. The first inquiry having been satis¬ 
fied, and it being upon that inquiry perfectly ascertained, that the claimant is 
the eldest legitimate son of liis deceased parent for the purpose of taking land, 
and for every other purpose, by the law of Scotland, it will next be requisite to 
inquire, what are the rules and maxims of inheritance, which the law of Eng¬ 
land has impressed upon that land, which is the subject of the claim. Let it 
further be supposed, that upon this inquiry it shall turn out, that the land 
claimed is of that description which is called Borough English. This being 
proved, we think it clear, -that the claimant’s legitimacy by the law of Scotland, 
his right to inherit by that law, will give the claimant no right whatever to the 
land in England held in Borough English. The comity between nations is con¬ 
clusive to give to the a'-aimant the character of the eldest legitimate son of his 
father, and to give him 0 all the rights, which are necessarily consequent upon 
that character; but wliat these rights are respecting English land must be left 
to the law of England, and the comity is totally ineffectual to alter, in the 
slightest degree, the rules of inlicritaifCc and descent, which the law of Eng¬ 
land has attached to this English land. It would, unquestionably, descend upon 
the youngest son. I am anxious to mark clearly the distinction, which I have 
pointed out, because it is upon that distinction that our opinion turns. I will, 
therefore, illustrate it by another example. Take the case of Ildorton v. Jlder- 
ton (2 II. Blaek. 145) ; that is the ease of a claim to dower by a foreign widow; 
whether she is a widow or not, that is, whothcr she was the lawful wife of the 
man, who was, (Wing the coverture, seized of the land, is a question which 
the ldw of England permits, upon a claim to English land, to be determined 
by the foreign law, .the law of the country, where the contract of marriage was 
made; there the comity stops. Wheel her character of widow shall have been 
fixed according to these foreign rules, the law of England comes into action; 
and, proceeding inexorably by its own provisions and regulations, decides what 



CH. IV.] 


CAPACITY OP PERSONS. 


141 


judges admitted the validity of the marriage, and the sta¬ 
tus of legitimacy of the claimant., But it was said, that 


are the interests in the English land, which her character of widow has con- 
ferred upon her. It inquires, what are the rules, whijeh attach upon the partic¬ 
ular land in favor of a widow. If, upon that inquiry, it appears, that the land 
is subject to the common law, it will give her a third; if it appears to be gavel¬ 
kind, one half, wliile she remains casta ct sola. If the land be customary land 
of any manor, the custom mu9t be looked into; and she can have only what 
that custom shall bestow, however strange and capricious that custom may be. 
The distinction, to which I am directing your Lordship’s attention, is very 
familiar to foreign jurists, and is noticed by them as the difference between 
real an)^ personal status; the last being those which respect the person, and 
follow*t everywhere; the first being those Vliich are connected with the land, 
and adhere to it, and are as immovable as the subject to which they are ap¬ 
plied. My lords, it appears to us, that the answer to the question, which your 
lordships have put, must be founded upon this distinction; — while we assume 
that B. is the eldest legitimate son of his father, in England as well as in Scot¬ 
land, we think that we ^avc also to consider, whether that status, that charac¬ 
ter, entitles him to the land in dispute, as the heir of that father; and we think 
that this question,-inasmuch as it‘regards real property situated in England, 
must be decided according to those rules which govern the descent of real prop¬ 
erty in that country, without the least regard to the rules which govern 4he 
descent of real property in Scotland. We have therefore considered, whether, 
by the law of England, a man is the heir of English land, merely because he 
is the eldest legitimate son of his father. We are of opinion, that these cir¬ 
cumstances are not sufficient of themselves, but that we must look further, and 
ascertain whether he was born within the state of lawful matrimony ; because, 
by the law of England, that circumstance is essential -to heir&liip; and that is a 
rule not of a personal nature, but of that class, which, if I may use the expres¬ 
sion, is sown in the land, springs out of it, and cannot, according to the law of 
England, be abrogated or destroyed I5y any foreign rule or law whatsoever. 
It is this circumstance, which, in my judgment, dictates the answer we must 
give to your Lordship’s question, namely, that in selecting the heir for English 
inheritance, we must inquire only who is that heir by the local law. It has 
appeared to us, that the vice of the appellant’s argument consists in treating 
the question of who shall be heir to English land, as a question of personal 
status. So it is, no doubt, up to a certain point, but beyond that point be¬ 
comes a question to be decided entirely by the local rules, relating to real prop¬ 
erty in the realm of England. That the rule of the English law is what‘I have 
represented, can hardly require proof. If the argument from the comity of” 
nations be shaken off, no man will doubt that a .person legitimated per subse- 
quens matrimonium is not the heir of English land. What my Lord Coke 
says, in page 7 of the first Institute, affords the rule: ‘ Ilteres, in the legal 
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the question was of heirship. That was true. But, then, 
who was the heir ? Why, according to the law of Eng- 


understanding of the common law, implieth that he is ex jpstis nuptiis procre- 
atus, for Hscres legitimus est, quern nuptire demonstrant’ Perhaps my Lord 
Coke’s expression would have been more precise and accurate, if, instead of 
saying, ‘ ex justis nuptiis procreatus,’ he had said ‘ ex justis nuptiis natus.’ 
But this is what is meant, as all experience shows. It would bo useless to fol¬ 
low this further; but it will be material to recollect, that this maxim, which 
pervades all our books, and which is confirmed by all our practice, though it 
is, in form, a description of the person, who shall be heir, is, in substance, in 
our opinion, a maxim regarding the land, describes one of its most in^portant 
qualities, traces out the course in which it shall descend, and is no more liable 
to be broken in upon by any foreign constitution, than arc the degree of inter¬ 
est, which the heir shall take in the land, the conditions, on which he shall 
hold it, the proportion, which a woman shall obtain as a widow, or the limita¬ 
tions and conditions attached to her estate. I have endeavored to state the 
principles and to show the course of reasoning, which has conducted my learned 
brothers and myself to the conclusion, that B., the person designated by your 
lordships, is not entitled to the property in question as the heir of A. Before I 
finish I will notice two arguments used on behalf of the appellant, which merit 
particular attention. It is said, for the appellant, that according to the rule we 
adopt, if he is born in lawful wedlock-, he fulfils every condition required of 
him. Now they say he is born in lawful wedlock, because, by a presumption 
of the Scottish law, a presumption juris et de jure, there was a marriage ante¬ 
rior to his procreation. It is by force of this presumption, that he is legitimate; 
by this fiction he is born within the pale of lawful matrimony. We know, that 
this fiction is, by many-respectable writers on the Scottish law, represented as 
accompanying the legitimation per subsequens matrimonium. But we do not 
concede the consequence, deduced from it, as applicable to the present ques¬ 
tion. The question is, what the law of England requires ; and, as we arc ad¬ 
vised, the law of England requires thdt the claimant should actually, and in 
fact, be born within the pale of lawful matriqiony; we cannot agree that the 
presumption of a foreign jurisprudence, contrary to the acknowledged fact, 
should abrogate the law of England, and that by such a fiction a principle 
should be introduced which, upon a great and memorable occasion, the legisla- 
laturc of the kingdom distinctly rejected; your lordships will perceive that I 
allude to the statute of Merton. It would seem strange to introduce indirectly, 
and from comity to a foreign nation, a rule of inheritance, which may affect 
every* honor and all the real property of the realm; which rule, when pro- 
51 posed directly and positively to the legislature, they directly and positively 
negatived and refused ; a refusal, that, in England, has obtained the approba¬ 
tion of every succeeding age. Again, my Lords, it is said that two cases have 
been decided in this House, which arc nearly in point, and will prove that the 
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land, the eldest legitimate son. Now, the claimant an¬ 
swered to this very character. IJe was the eldest son, 

claim of B. should be supported. These eases are the cases of Sheddcn v. Pat¬ 
rick, and the case of Lord Strathmore. These two cases are alike in principle, 
and establish the same proposition. In the one case the parents lived in a state 
of concubinage in America, and in the other, in England. In both, children 
were born to them. Afterwards, the parties married in their respective coun¬ 
tries ; by force of their marriages the American issue claimed Scottish land, 
and the English issue claimed Scottish honors; in both, your lordships decided 
against tlm claimants. Now, it is said, these authorities are exactly the con¬ 
verse of the present case. They establish the principle, that the courts of the 
country, where the lands lie, in a question respecting the heirship to these 
lands %r honors, inform themselves, whether the claimant is heir, not by the 
law of the country where the lands lie, but in the country of the domicil where 
the marriage of the parents was contracted ; and if lie is not heir by that for¬ 
eign law, his claim is rejected; from which they deduce this consequence, that 
if he is heir, his claim should be sustained. This argument presents itself in a 
very i>lausible sliape, and, was pressed at the bar, as it seemed to me, with strik¬ 
ing ingenuity and force. But if I have the good fortune sufficiently to explain 
the principles, which have conducted my learned brothel’s and myself to the 
opinion I have stated, you will soon perceive, that these principles afford a 
conclusive answer to it. The first step to be taken in every case of this kind, 
as I have already explained, is to inquire into the status of the claimant. The 
status, it is argued, is to be determined by the law of the foreign country ; with 
this the lex rei si tie docs not intermeddle, and intermeddles no more, when 
that foreign law establishes the claimant’s bastardy, than when it proves his 
legitimacy. In both the cases the claimants were baftards; the laws of their 
own country, the laws of their domicil, the laws of the spot, where the matri¬ 
monial contract was entered into, declared them to be illegitimate; the law 
which, by the acknowledged principles, ascertained their personal status, fixed 
upon these persons a character of illegitimacy, fatal to their claims; on the 
first step the ground sunk under them, and it became impossible for them to 
advance. It is obvious, that i^ in the cases to which I am now referring, the 
claimants had been declared heirs by the Scottish law, the Scottish law admit¬ 
ting of no heirship ■without legitimacy, must have been called iu aid to bestow 
upon them that personal character of legitimacy refused to them by their own 
law; in other words, a law foreign to their birth, to their domicil, and to the 
marriage of their parents would have been held to bestow upon them their per¬ 
sonal status and character — a decision certainly contrary to the acknowledged 
principles upon this subject. The character of illegitimacy, attached to the * 
persons of the English and American claimants by their own law, accompanied 
them everywhere, and would prevent their being received as heirs anywhere 
within the limits of the Christian world. This view, in our judgment, renders 
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and he was legitimate. In truth, legitimate son means 
lawful son, and the rule of inheritance is, that the eldest 
lawful son shall succeed the father. But lawful or not, 
depends upon the law, which is to govern; and no other 
definition can be given of what is lawful, than this, that 
he is the lawful son, whom the law declares such. What 
law ? There are two, it is said, in this case : the law of 
the place of the party’s birth and of his parents’ 0 mar¬ 
riage, and the law of the place where the land lies. 
Then, which law is to prevail? The law of the birth¬ 
place. Any other rule would involve great incon¬ 
venience, and be inconsistent with principle; for then a 
man would be legitimate in one place, and illegitimate in 
another; legitimate as to personal property, and illegiti¬ 
mate as to real property in the same country. And this 
would not only affect him, but all persons, who after his 
death should claim through him ; even purchasers claim¬ 
ing from him or them. 

§ 03 q. Then ok to the argument, that heir means he, 
who is born in lawful wedlock, cx jiistis nuptm. It is true. 
But what is lawful wedlock? It is that, which is so by 
the law of the place of marriage; and there is no greater 
reason for being bound by that law as to marriage, than 
there is as to legitimacy, as consequent upon the mar¬ 
riage. Why may not the Court look behind the mar¬ 
riage, and ascertain, whether the parties were competent 
to marry by the law of England ? It is not correct to 
say, that the law of the place of marriage governs as to 
that alone, it must govern as to all the effects consequent 


these decisions entirely consistent with the principles I have unfolded, and pre¬ 
vents our considering them «s objeclions to the opinion I entertain, that 13. is 
not entitled to the property in question, as the heir of A. w Birthwhistle v. 
Vardill, 9 Bligh, K. 45 to 53. See 7 Clark & Finn. 895. 
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thereon. So it was held by Huberus. So it was held 
in the cases of Crawford v. Patrick, and Strathmore v. 
Bowes, already alluded to. 1 In Scotland the child, born 
before the marriage ceremony has been performed, is 
legitimate, not because of the subsequent act of his par¬ 
ents; but because he is considered as born in lawful 
wedlock. The marriage is held to have preceded his 
birth,'*and so he is deemed non legitimatus, sed legitimus ab 
initio . This is not a mere refinement or fiction ; because 
in Scotland marriage is a consentient contract; and such 
consent and marriage before the birth are deemed to be 
evidenced by the subsequent tipen ceremony and cele¬ 
bration of the marriage. This is no more a fiction, than 
the English law as to this very point. If in England a 
child is born the day after the marriage, he is deemed 
legitimate, although procreated long before. The law 
will not inquire into the fact. 

§ 93 r. As to the statute of Merton, it has no bearing 
^n the subject. That statute applies^only to children 
born in England. It is no authority for saying, that he 
only can inherit English lands, whom that statute de¬ 
clares legitimate. That statute can in no just sense apply 
to persons born out of England. Then? status , as to legiti¬ 
macy, depends not on that statute; but on-the laws of 
the country of their birth. , He is legitimate, whom the 
law of his birth declares to be so. He is lawful heir, 
whom the law of his birth declares to be born in lawful 
wedlock. We are necessarily driven to this conclusion; 
and we must resort tovthe foreign law to solve all such 
questions. If it is said, that he is the lawful heir in Eng¬ 
land, who is the eldest son bom within lawful wedlock, 
it is but changing the position of the point; for we may 


1 Ante, § 87. 
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just as well say, that he, who is the eldest son born in law¬ 
ful wedlock, (and so the claimant is,) is the lawful heir in 
England. The real point in difficulty was not met nor 
considered by the*learned Judges. The very question 
was, whether the law of England did not take the rule, as 
to legitimacy, the eldest son born within lawful wedlock, 
from the very status as to these points recognized and held 
by th» law of Scotland. The whole constituted his per¬ 
sonal status; and that personal status travelled with him 
into England. 1 


1 It may be far more satisfactory to the learned reader to have his Lordship’s 
reasoning at large in his own words. “ In approaching this question, there are 
some things not disputed. It is admitted, thaktlic validity of a marriage must 
depend on the law of the country, where it is had, and that consequently the 
parents of this party were validly married. It seems, #lso to be agreed, that, 
generally speaking, legitimacy is a status, and must be determined by the law 
of the country to which the party belongs. But it is said by those, who sup¬ 
port this judgment, that whether the party here is legitimate or not, is no ques¬ 
tion before us; the only question being, it is alleged, whether or not lie is the 
heir to an English real estate. This distinction, I confess, appears to me founded 
on an inaccurate view of the subject. It is true, that the question here arises 
upon the claim of an heir as such, and that therefore the only question may bo 
said to be, whether he is heir or not. But it is also very possible, that this 
question may turn wholly upon another, namely, whether or not the claimant 
is eldest legitimate son of his father, the person last seized ? Nor do I well 
see how legitimacy can ever come in question in any other way, than as con¬ 
nected with the claim to succession, cither real or personal, in England, or in 
Scotland either, unless in the single case of a declarator of bastardy or of legit¬ 
imacy,— a proceeding unknown in the English law. It is therefore by no 
means sufficient, for deciding this case^to # say, that^the question touches not 
legitimacy, but inheritance ; not the personal status of the party, but his right 
to real property. It may touch both those matters, and the latter may wholly 
depend upon the former. In truth, legitimate eon means lawful son; and the 
rule of inheritance is, that the eldest lawful son shall succeed to the father; 
but 1 lawful ’ or ‘ not ’ depends upon the law, which is to govern; and no other 
definition can be given of what is lawful than this, that he is lawful son, whom 
the law declares to be such. What law ? There are two, it is said, in this 
case — the law of the place of the party’s birth, and of his parents’ marriage, 
and the law of the place where the land lies. Then which of these two laws 
shall prevail? The whole inclination of every one’s mind must be towards 
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§ 93 s. Another question also has arisen in England, 
whether a child born before marriage in one country, of 


that law, which prevails, where each person is born, and where his parents 
were married, supposing the countries to be one and the same; and if’they 
differ, I should then say certainly the law of the birthplace. Nor can any thing 
be more inconvenient or more inconsistent with principle, than the inevitable 
consequence of taking the lex loci rei sitsc for the rule ; because this makes a 
man legitimate or illegitimate, according to the place where his proj^rty lies, 
or rights come in question ; legitimate, when he sues for distribution of per¬ 
sonal estate; a bastard, when he sues for succession to real; nay, legitimate in 
one country, where part of his land may lie; and a bastard in some other, 
where he has the residue. So, in like manner, all, who claim through him, 
must have their rights determined by the same vague and uncertain canon; 
a circumstance, which I nowhere find adverted to below. All the learned 
judges proceed upon the case being one of an inheritance claimed by the party 
himself. But what if he were dead years ago, and another claimed an estate 
in England, to which he (the alleged bastard) never had been, and never could 
have been entitled, an restate, for example, descending from a collateral, who 
took it by purchase after the death of the alleged bastard ? Then the pedigree 
of the claimant must be made out through legitimate persons; and the question 
of legitimacy is raised as to one, who is not himself claiming any land; who 
never did or could claim any land ; aitd it is not raised respect of any ri£ht 
in him to inherit; any right to be called the heir to any land. I apprehend 
this shows strongly the necessity of taking another view, than the learned 
judges seemed to have deemed sufficient for getting over the difficulty of the 
case; and of admitting, that there is a status of legitimacy, which is personal, 
and, travelling about with the individual, must be detertnined by the law of his 
country. In the argument for the judgment below, iff is thought enough to say, 
that heir means he who is born in lawful wedlock — ex justis nuptiis. Then 
what is lawful wedlock ? Is there an^ greater reason for being bound by the 
law of the country where the marriage contract was made, in deciding, whether 
or not the wedlock was lawful, than there is for being governed in ascertaining 
the legitimacy of the issue of the imyr^ige by the law of the country where that 
issue was born, more especially when it was also the country where the mar¬ 
riage was had ? But can the court stop short, according to its own principle, 
at the mere fact of the marriage being according to the lex loci contractus ? 
Do not the principles, on which their decision proceeds, demand this further 
inquiry, — Were the parties able to marry by the lex loci rei sitaj ? and^tlius a 
door is opened to the further examination of how far a preceding divorce of 
one of the parties was sufficient to dissolve a previous English marriage. All 
such difficulties are got rid of by holding the lex toci contractus and nativitatis 
as governing the validity of the contract and legitimacy of its issue; but they 
are not to be got over in this way by any argument which does not \rith equal 


148 


CONFLICT OF LAWS. 


[CH. IV. 


parents domiciled in that country, by whose laws a subse¬ 
quent marriage would not legitimate him, would by a mar- 


force apply to holding that the legitimacy of the issue is a question equally to 
be governed by the lex loci contractus and the law of the birthplace. Nor is it 
correct to say, as the Judges below assumed, that the lex loci only influences 
the validity of the contract, and extends not to its effects. The highest author¬ 
ities have held expressly the reverse. Huber, in the Treatise De Oonflictu 
Legurri^whieh forms part of his larger work, and is constantly cited as the 
greatest authority on this question, says, ‘ Non solum ipsi contractus ipsreque 
nuptiic certis loeis rite celebratre ubique pro justis et validis habentur, sed 
etiam jura et cffectus contractum nuptiarumque in iis loeis rccepta ubique vim 
suam obtinebunt.’ I. 3, 0. It would be diflicult to state any thing more clearly 
and properly the effect of the matrimonial contract, than the legitimacy of the 
issue; it is, in fact, the main object, and therefore the principal effect of that 
contract. But to remove all doubt on this subject, and to extend the same rule 
also to the lex loci nativitatis; he adds, Qualitatcs personales ccrto loco alicui 
impressas ubique circumferri et personam eomitari, cum hoc effectu ut ubivis 
locorum eo jure quo tales person re alibi gaudent vel «jibjccti sunt, gaudeantur 
ct subjieiantur.’ This principle was adopted and acted on in two very remark¬ 
able cases by your Lyrdships then proceeding under the advice of Lord Eldon; 
I mean Crawford v. Patrick, and Strathmore v. Bowes. In the former, a child 
hjft'ing been born before marriage in America, whore the English law prevails, 
claimed a Scotch estate in respect of the subsequent marriage of his parents 
there, of whom the father 'was Scotch. lie contended, that the question having 
arisen upou a real estate in Scotland, the Court of Session was bound to admin¬ 
ister the law loci rei sitre, and that law declared him legitimate. But the 
Court below and your Lordships held, that legitimacy is a status to be deter¬ 
mined by the law of the party’s birthplace, or at any rate, by that of the 
countryj^where the marriage of his parents was had, as well as himself born; 
and they held him bastard in Scotland, where the land lay, because he was 
bastard in America, where his birth and his parents’ marriage took place. In 
Strathmore v. Bowes, a marriage, had in London after the birth of the child, 
was held not to legitimate the issue either <as to Scotch honors,, or estate on the 
same grounds; and in both these cases one of the points made for the judgment 
was the absurdity of holding the same person to be bastard in one country and 
legitimate in another. It is plain that legitimacy has'but one meaning, namely, 
born in lawful wedlock. Now in Scotland the child born before the marriage 
ceremony has been performed is legitimate, not because of a subsequent act of 
his pareuts, but because ho is considered as born in lawful wedlock. The mar¬ 
riage is held to have precedod his birth, and according to the doctrine and lan¬ 
guage of the civil law, from •which Scotland and other countries have borrowed 
this principle, he is considered as non legitimatus, sed legitimus ah initio. Nor 
is this a taere fiction of law and a technical refinement Marriage in Scotland 
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riage of his parents in another country, by whose laws 
such subsequent marriage would legitimate him, become 


is a consensual contract, and perfected by consent alone. But this may be 
given, and the contract made in two ways, either per verba de pracsentT, or by 
a promise subsequente copula. Now in the Latter case, the copula makes the 
previous promise a consent; it turns the promise concerning the future into a 
present,consent. A child then, born in the interval between the promise and 
the copula, would be legitimate, for the copula would show that content, and 
therefore a marriage, had preceded his birth. But so does a marriage after the 
birth, for that raises the legal presumption, that there was a consent before the 
birth and at the cohabitation. The cohabitation is held to have been a consent 
and a marriage; the ceremony is only hold as evidence of that previous con¬ 
sent and contract. So much is this the case, that if either party was married 
to another at the time of the child’s birth, or during the interval between that 
birth and the ceremony, no legitimation takes place, because no room exists for 
the presumption of law, that the consent or marriage took place before the 
birth. All this is certain and clear, but the learned Judges in the Court below 
appear not to have take«> it into their consideration. The judgment is rested 
entirely upon the statute of Merton, and it is contended that, by that famous 
Act, he is declared a bastard, who is liorn before the marriage of his parents; 
no doubt so he is in England; and no doubt bastardy, the status of basUftdy, is 
what the English law is there dealing Aith. But is thi$ an authority for saving 
that he only shall inherit English lands, whom that statute declares legitimate? 
It is said, that the lex loci rei sitie must govern the‘succession to real estate; 
undoubtedly it must; and if that law gives it in Kent to allAhe sons, and in 
Brentford to the youngest, and elsewhere to the eldest, the several sons are the 
heirs in those several places. But when it is said the laVful issue shall take, I 
agree; I too say only the legitimate son or sons shall'inherit; but to find who 
are the legitimate sons, I must ask the law of the birthplace, whicl^ixcs the 
status of legitimacy; of the personal <jiiality, according to Huber, that travels 
round everywhere with the party. But the argument assumes a narrower and 
apparently closer form still, for it is said that the statute declared those only 
inheritable, who are born in marriage,/md that Lord Coke accordingly defines 
the heir to be him, who is ex justis nuptiis procreatus. There is in this, how¬ 
ever, a great fallacy: ‘ Born in marriage ’ or not; ‘ ex justis nuptiis procreatus ’ 
or not; is to be determined by some law or other; it is not a question that 
answers itself and in one way only. Then what law shall determine ? Cer¬ 
tainly cither the law of the country where the party was born, or where the 
marriage was had; the law cither of the country, where the nuptial were had, 
or where the proereatio took place. A question might arise, where the events 
happened in different countries; it miglit then ITe doubted which law should 
govern; which should be resorted to for an answer to the question. But where 
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legitimate, so as to inherit lands in the latter country. 
It has been held by the House of Lords, that the mere 


Loth events happened in the same country, as here,'there seems no doubt at all 
in the matter. Now the law of the country, where both the marriage and the 
birth took place, declares that tho party was born in lawful wedlock; that he 
was ex justis nuptiis procreatus; and wholly denies, that ho was born before 
marriage, or out of wedlock. But it is said, that this is a fiction, and that our 
law cannot import the fictions of a foreign system, though its principles we arc 
allowed to import. This distinction I do not profess to comprehend; what is a 
fiction, but a principle ? It is only one particular view, which the law takes, 
and one doctrine which it lays down. Suppose a Scotch Court were to deny 
the legitimacy of a child, who was born on the day after his parents married 
in England, should we not say, that a gross absurdity was committed ? Should 
we not say, the child was born in lawful wedlock, and hold the doctrine absurd, 
which should question his being lawfully begotten ? Nay, suppose a gift, in 
the usual terms, to the heirs of the body lawfully begotten; we should let the 
child born the day after marriage take under such gift, although it was clearly 
not lawfully begotten in point of fact. This is a fielfon exactly analogous to 
the Scotch fiction. The Scotch law presumes, against the fact, the marriage to 
havejieen had befofc the birth of the child; our law presumes, against tho 
fatt, the marriage to have been had before the cohabitation of the parents. 
The fiction, or rather presumption, is parcel of the legal principle in both, and 
there can be no reason for importing the residue of the doctrine, and rejecting 
the presumption; there can be no reason for importing the English law pre¬ 
sumption into Scotland, which docs not justify and require us to import tho 
Scotch law presumption into England. It must be recollected, too, that the 
special verdict finds as a fact the legitimacy of the party, and not his legitima¬ 
tion ; it finds as a fact, that he is legitimate; that is to say, lawfully born. Now 
we kno^this to mean by the Scotch law, born in lawful wedlock; but the find¬ 
ing in the verdict is sufficient; for legitimate, as contradistinguished from legit¬ 
imated, means born in lawful wedlock, and can mean nothing else. So in the 
• civil law, from whence this doctrine is wholly taken, both in Scotland and IIol- 
'land and other countries, the child is le^itfmus, not lcgitimatus, as in the same 
system of jurisprudence, liber is a free man, libertiuus, one of the condition of 
a freed man, ingenuus, one free born. If any person were found to be in- 
.genuus by an inquisition, we should contend, that he never had been a slave, 
though a finding of liber might leave it equivocal. In like manner, and by 
parity of reason, a person being found legitimate, or legitiraus, and not legiti¬ 
mated or lcgitimatus, excludes the supposition of his ever'having been a bas¬ 
tard, and shows him to b^ lawfully born and begotten. Suppose a Scotch 
estate devolved to one born before marriage, as it might by devise (or rather 
Scotch conveyance in the nature of devise) to the first son of a A., I apprehend 
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feet of marriage in such country, where there was no 
change of the domicil of the parents, would not give him 


that A. marrying the mother the day after the divisor’s death, the estate would 
be vested in the son, because he would become legitimate, though born before 
the death. But it is unnecessary to argue this, though it illustrates the princi¬ 
ple ; the fact found is, that the lessor of the plaintiff was born in Scotland 
legitimate, or in lawful wedlock. The cases of Crawford v. Patrick, and 
Strathmore v. Bowes, have been already referred to, but they require another 
remark. They were decided in this House, by appeal, it is true, from Scot¬ 
land, and respecting the Scotch real estate, but still by this House, and upon 
general principles of law. Those cases were the precise converse of this: they 
decided the bastardy of parties, and on the distinct ground, that, as Lord Rcdcs- 
dalo said, they were ‘ bastard by the law of their birthplace, and therefore 
bastard in Scotland, where the rights claimed respected real estate.’ It is not 
more the rule of the English law, that children born out of wedlock shall not 
inherit, though their parents intermarry, than it is the rule of the Scotch law 
that such children shall inherit, if their parents do intermarry. It is not more 
alien to the English law to adopt the fiction that such children are born in 
wedlock, than it is alien to the Scotch law to exclude this principle. The 
English rule being statutory can make no difference., A fixed and known 
principle of common law has exactly the same force with statutory provision. 
IIow then can the opposite principle*be adopted in iwo cases identically*the 
same? The Court below says, that the English law gives not an estate to the 
bastard eigne , and that it treats him as bastard, although by the law of his 
birthplace ho was legitimate. The Scotch law gives the estate to the bastard 
eigne, regarding him as legitimate, and this Mouse adjudged, that he should not 
take that estate, only because he was illegitimate by tfle law of his birthplace. 
Your Lordships decided, that the lex loci rei sitae should not bo regarded, when 
it differed from the lex loci contractus et nativitatis; you decided Jtluvt when 
the former law declared for legitimacy^ it should yield to the latter, which de¬ 
clared for bastardy. How can you be called upon here to decide that the lex 
loci rei sitae shall not overrule the other law, and that again in favor of bas¬ 
tardy ? I profess my inability to luiylerstand how these two decisions of the 
same question can in any way stand together; nor am I able to perceive, that 
the least attention was paid by the Court below to those important decisions of 
your Lordships. I perceive that the whole argument in that Court turned 
upon a question not in dispute here. The learhed Judges suppose, that they 
decide the question, when they prove that the English law is to govern the 
case, because the question relates to real property situated in England. Now 
undeniably the English law is to govern the case in one sense; the eldest law¬ 
ful son is to succeed; but who that son is must b3 determined by the law of his 
birthplace, and by the fact found that, under that law, the lessor of the plain- 
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such a capacity to inherit land, and that the stain of ille¬ 
gitimacy by his birth was not wiped away by such a mar- 


tiff is eldest lawful son. Nay, even if we take the English law to be, that 
lawful son or heir is he, who was born in wedlock, then we have here the fact 
found, and found as a fact, that in the country where he was born, the party 
was born in wedlock. No one, it must be always borne in mind, pretends to 
say, that the English law can in any way dispose of the whole questiog. Ad¬ 
mitting that the rule cited from Lord Coke in reference to the statute of Mer¬ 
ton is to govern us, h re res, qui ex justis nuptiis procreatus est, no one contends, 
that the question, what are justre nuptire, can be determined otherwise than by 
a reference to the lex loci contractus, or it may be, loci nativitatis. To that 
foreign law, then, we must resort; and the only question is, at what period of 
our inquiry this recourse shall be *liad. No more need be said to show how 
very far from decisive of the present question that position is, which alone is 
argued or defended by the learned Judges, namely, that the law of England 
must govern. It does govern, but with the aid, through the ministry of tho 
foreign law. The reference made to the dictum of the Master of the Rolls, 
in Brodie v. Barry, (2 Yes. # and Bea. p. 127,) does opt touch the case. All 
that his Honor there said was, that questions on real rights must follow the law 
of the country, where the land lies. This is not denied; nor was it denied by 
this House, when it refused to consider W. Sheddon or J. Bowes, as legitimate 
in Vespcct to Scotch estates, although the law of Scotland, where those estates 
lay, held them both to be so ; or rather would so have held, had they been born 
in Scotland. But while this House and the Court of Session admitted, that 
the Scotch law must decide, they also held, that the Scotch law refused estate 
to bastards, and that it regarded one as a bastard, who was so by the law of his 
birthplace. That was the same case in principle with this, in every material 
respect. It is not easy ill such a question, a question raised on- the conflictus 
legum, to omit all considerations of convenience ; inasmuch as it is principally on 
views of convenience, that the whole doctrine of what is generally called eom- 
itas turns. One should say, that nothing can be more pregnant with inconven¬ 
ience, nay, that nothing can lead to consequences more strange in statement, 
than a doctrine, which sets out with asstynipg legitimacy to be not a personal 
status, but a relation to the several countries, in which rights are claimed, and 
indeed to the nature of different rights. That a man may be bastard in one 
country, and legitimate in another, seems of itself a strong position to affirm; 
but more staggering when it is followed up by this other, that in one and tho 
same country he is to be regarded as bastard, when he comes into one court to 
claim an estate in land, and legitimate, when he resorts to another to obtain 
personal succession*; nay, that the same Court of Equity (when the real estate 
happt^s to be impressed wkh a tru^t) must view him as both bastard and 
legitimate, in respect of a succession to the same intestate. Further still, 
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riage. 1 And it was intimated, that, under the like cir¬ 
cumstances in other respects, the change of domicil of the 


should he happen to be next of kin to his uncle, who had a mortgage upon 
the estate, he must be denied his succession to the land of the mortgagor in his 
quality of bastard, and be allowed to come in as an incumbrancer upon the 
self-same estate in his capacity of legitimate son to the same mortgagor. All 
this i^Passumed to be the law by the learned Judges, who have decided below, 
and advised your Lordships here. They have not assumed, what however they 
cannot deny, that it is another consequence of their doctrine, to enable a de¬ 
scendant of the same bastard to claim through him, as if he were legitimate, 
while the alleged force of the statute of Merton, and of Lord Coke’s com¬ 
mentary thereupon, excludes him from taking to himself. In the same coun¬ 
try, ii#thc same Courts, in respect to the same land, he is both bastard and 
legitimate; bastard for the purpose of his own succession, legitimate when the 
succession of others is concerned. May I bo permitted most respectfully to 
express a doubt, whether or not this question has received all the consideration, 
which it deserves at the hands of those learned Judges? I know not, that it 
carries the argument much further; but there is a proceeding, well known to 
your Lordships sitting here as a Court of general jurisdiction o\er the whole 
United Kingdom, though unknown to the Courts of England; the process of 
declarator. Suppose a declarator of legitimacy had been brought in the Scoich 
Courts by the lessor of this plaintiff, the judgment would have been, and quite 
as a matter of course, that he was lawful son of Win. Birthwhistlo; and the 
present defendant being made a party to this suit, the judgment could be given 
in evidence before the Court, where the ejectment now before us was brought. 
I agree, that such a judgment does not conclusively bind-; yet it would place the 
conflict of the two laws in a somewhat stronger light, if the English Court 
should pronounce him bastard, whom the Scotch Court, sitting in the country 
of his birth, had pronounced lawful son. But if both judgments were brought 
hero by appeal and writ of error, as might easily happen, your Lordships would 
bo compelled to aflirm the sentence of the Scotch Court, and yet you are now 
asked to aflirm tlio opposite judgment of the King’s Bench. Let it be observed, 
too, that all this anomaly is in England; it begins and ends here; for the 
Scotch Judges have decided in such cases with perfect consistency, as well as 
entire uniformity. Those learned persons, whoso familiarity with legal princi¬ 
ple, in its enlarged sense, is derived from a deep study of the feudal and of the 
civil law, as well as of the modern jurisprudence of Scotland, have been guided 
in all their determinations of such questions by simple, rational, and intelligible 

1 Muifro v, Saunders, 6 Bligh, R. 468} Rose vl Ross, 4 Wils, & ShaH^, 289, 
See Id. App. p. 33 to p. 89, where the opinions of the Scotch Judges are also 
given at large. 



154 


CONFLICT OF LAWS. 


[CH. IV. 


parents to the country, where the marriage was celebra¬ 
ted, would not have given any better title to inherit, as 
the stain of the illegitimacy would be indelible. 1 The 
converse case has been decided in France, where it has 
been held, that, if a child is born in a country (France) 
where he would become legitimate by a subsequent mar¬ 
riage, he will become legitimate by such subsequent mar¬ 
riage, although the marriage should take place in a Coun¬ 
try (England) where a different law prevails, and where 
a subsequent marriage would not have the effect of ren¬ 
dering him legitimate. 2 The result of these two cases 
seems to be, that the law of the place of birth of the pliild, 
and not the law of the place of the marriage of the par- 


principles. If a declarator# of legitimacy were brought before them # by one 
born in England before marriage, and whose parents afterwards intermarried, 
their sentence would r be, that he was illegitimate; and even were he to claim a 
Scotch estate the law would be the same. This has been ruled in Scotland in 
the cases more than once referred to, and aflirmed upon appeal here. But you 
are now advised to take a different course, when the same question arises in 
another part of the United Kingdom. It may be observed, that, in referring 
to those Scotch cases, the learned Chief Justice says, without discussing them, 
that it is satisfactory to him, that the form of the proceeding (a special verdict) 
was such as to carry the question before the same tribunal which pronounced 
those decisions. In the advice, however, which has been given to this tribunal 
by the same learned Judges, I do not find that those decisions have been much 
considered.” Birtliwhistle v. Vardill, 9 Bligh, R. 71 to 86. 

1 Munro v. Saunders, 6 Bligh, R. 468; Rose u. Ross, 4 Wils. & Shaw, 289 ; 
Id. App. p. 33 to p. 89. See 1 Burge, Comment, on Col. and For. Law, P. 1, 
ch. 3, § 2, p. 108, 109, 110. e | 

* The case of Du Conty, 1668, cited by Lord Brougham in Munro v. Saund¬ 
ers, 6 Bligh, R. 478, and in Rose v. Ross, 4 Wils. & Shaw, R. 299. The same 
case is *reported in Merlin, Quest, dc Droit, art. Legitimation , § 2, note (1), p. 
151, 4to edit., Paris, 1828, who corrects the error into which Boullenois had 
fallen in stating the facts of the same case. See also 1 Burge, Comment, on 
Col. and For. Law, P. 1 , ch. § 2, p. 102, 106, 107. May there not be room for 
a disUnction in such a case, as to the state of the part or property in the coun¬ 
try or his birth, and that oY the party or the property in the country of the 
marriage, each country adhering to its own laws in regard to the property situ¬ 
ate there ? 
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ents, is to decide, whether a subsequent marriage will le¬ 
gitimate the child or not. 1 

§ 93/. We have already seen, that the same doctrine 
upon these very points is maintained by Hertius, by Bou- 
hier, and by Boullenois. 2 The latter puts the very case 
of a child born in England in concubinage, and whose par¬ 
ents afterwards become residents in France, and there 
intermarry without being naturalized, and says, that the 
child is not legitimated by such subsequent marriage, but 
remains illegitimate, as ke was by the law of the country 
of his birth. The converse case of a child born in France, 
and the parents subsequently intermarrying in England, 
he holds equally clear, and that thereby the child will be¬ 
come legitimate. 3 Boullenois has, as we have ^ilso seen, 
pushed Iris doctrine much further; further, indeed, than 
seems consistent with any-just principle, especially in giv¬ 
ing a retroactive effect to a subsequent naturalization in 
another country. 4 ^ 

93 it. Merlin supports the same general doctrine, hold¬ 
ing, that it is impossible to consider as legitimate in 
France a natural child, born in England of English par¬ 
ents, who afterwards intermarry in England. 5 But, that 
a natural child born in France of French parents, who 
should afterwards remove to England, and there intermar¬ 
ry, without being naturalized, would by such subsequent 
marriage be made legitimate. 6 In each case, he holds, 


1 But sec the elaborate opinions of the Scottish judges on the same questions, 
in Rose v. Ross, 4 Wils. & Shaw, App. p. 33, to p. 89. The House of Lords 

reversed their judgment. 

8 Ante, § 93 d, § 93 i. 

* Ibid.; 1 Boullenois, Obscrv. 4, p. 62, 63. 

1 Ibid.; Merlin, in his Quest, de Droit, art. Legitimation , § 2, n. 1, con^ats 
this doctrine of Boullenois. 

6 Merlin, Quest de Droit, art Legitimation , § 1 , n. 1. 

8 Ibid. § 2, n. 1 , 2. 
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that the law of the place of the birth of the child gives 
the rule, as to legitimacy by a subsequent marriage. 

§ 93 v. Merlin supposes, that Hertius holds a different 
doctrine, and affirms, that the law of the place of mar¬ 
riage gives the rule as to legitimacy, and not that of the 
place of the birth of the child. I do not "so understand 
Hertius. To me it seems clear that Hertius was only 
contemplating the case of a marriage and birth both in 
England. In Anglia (says he) legitimationi per* snbscqnens 
matrimonium locus non cst . Qucestio est igitur ; An filins, quem 
pater ante legitimum comwjrium in Anglia genncrat, succedere 
possit patn have naturali in bonis extra Anglia sitis ? Affirmar 
turn hoc in Anditorio Parisiensi} Pectins negatur, nisi lex air 
terms populi etiam illegitimos ad successioncm admitted ; neque 
mini lex ilia Anglorum pugnat cum ccquitatc naturali? It is 
highly probable, that Hertius understood the case referred 
to, as Boullenois had, by mistake, as a case, where the 
child was born in England; whereas he was*born in 
France. 3 

§ 94. These cases may suffice in relation to the ques¬ 
tion of legitimacy or illegitimacy. We may now pass to 
another class of disabilities imposed by foreign laws, in 
order to illustrate the difficulty of maintaining the doc¬ 
trine, as a universal rule, obligatory upon all countries, 
under all circumstances, that the capacity or incapacity 
of a person is to be governed solely by the laws of his 
birth and domicil; and that is the class of persons, whose 
marriages are void or voidable by reason of their profes¬ 
sion. Thus, by the law of England, until after the refor- 


1 Ante, § 39 s. The case of De Conty, in 1668. 

* Hertii, Opera, De Collis. Leg. § 4, n. 15, p. 129; Id. p. 183,184, edit. 1716. 

• Merlin, Quest, de Droit, § 2, n. 2, p. 151, 4to edit, Paris, 1828; ante, § 93 
a, note 2. 
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mation, monks and nuns were deemed incapable of con¬ 
tracting marriage, (as they still are in many parts of the 
continent of Europe,) and their contracts for this purpose 
were held nullities. The marriages of priests are also in 
some countries voidable in law, as contrary to their office, 
at any time during their lives. 1 And to this very day in 
Catholic countries, marriages are prohibited to the priest¬ 
hood, and to persons in monastic orders. Yet it would be 
extremely difficult to maintain, that the marriage of a 
nun, or a ntpnk, or a priest, celebrated in America, where 
no such prohibition exists, ought, causd profesdonis, to be 
held a mere nullity on account t>f such foreign prohibi¬ 
tions, especially where the other party is at the time of 
the marriage domiciled here, and as such is entitled to 
the protection of our laws. 

§ 95. By the laws of some countries* the subjects there¬ 
of are prohibited from intermarrying with foreigners, or 
with persons of another religious sect; and'some civilians 
have held, that such laws are of universal obligation, ancl 
accompany the person everywhere. 2 But it can hardly 
be supposed, that any other nation would suffer a mar¬ 
riage celebrated in its own dominions, according to its 
own laws, between such persons, and especially where one 
of them was a citizen or subject {hereof, to be deemed a 
nullity in its own courts. Spell a narrow prohibition 
would justly be deemed odious, and be rejected. 

§ 96. Another case may bp put of even a more striking 
character. Suppose a person to be a slave in his own 
country, having no personal capacity to contract there, is 
he, upon his removal to a foreign country, where slavery 


1 2 Inst. 686, 687; Com. Dig. Baron and Feme , B. 2; 1 Woodes, Lcct. 16, 
p. 422. # 

* See I*aul Voot, De Statut § 5, ch. 2, n. 1, p/178, 179, edit. 1661; Vattel, 
B. 2, ch. 8, § 115. 

C0NFL. 14 
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is not tolerated, to be still-deemed a slave ? If so, then a 
Greek or Asiatic, held in slavery in Turkey, would, upon 
his arrival in England, or in Massachusetts, be deemed a 
slave, and be there subject to be treated as mere proper¬ 
ty, and be under the uncontrollable despotic power of his 
master. The same rule would exist as to Africans and 
others, held in slavery in foreign countries. But we 
know, that no such general effect has in practice ever 
been attributed to the state of slavery. There is a uni¬ 
formity of opinion among foreign jurists, and|foreign tri¬ 
bunals, in giving no effect to the state of slavery of a par¬ 
ty, whatever it might have been in the country of his 
birth or of that, in which he had been previously domi¬ 
ciled, unless it is also recognized by the laws of the coun¬ 
try of his actual domicil, and where he is found, and it is 
sought to be enforced. Christinoeus states this as a clear 
rule, affirmed by judicial decisions, Propter libertatis perso- 
nanmi mum hid 1 * per aliquot scucula continue observatum} Gro- 
enewegen, speaking of slavery, says: Ejusque nomen kodie 
apud nos exolevit. Adeo quidem , ut servi , qui aliunde hue ad- 
dacuntur , sirnul ac imperii nostri fines intrdrunt, invitis ipsis 
dominis, ad'libertatem proclamare possint. Id, quod et aliovum 
Christianorum gentium moribus receptum est? In Scotland the 
like doctrine has been'solemnly adjudged. 3 The tribu¬ 
nals of France have adopted the same rule, even in re¬ 
lation to slaves, coming from and belonging to their own 
colonies. This is also the undisputed law of England. 4 

1 Christimeus, Vol. 4, Dccis. 80, p. 114, 115, n. 4; 1 Burge, Comment, on 
Col. and For. Law, eh. 10, p. 739. 

‘.Groenewegcn, ad Instit Lib. 1, tit. 8, n. 3, p. 5; cited also in 1 Burge, 
Comment, on Col. and For. Law, ch. 10, p. 739. Grocnowogen cites many 
authorities in support of his opinion. 

8 Knight v. Wedderberh, 1778, 20 Howell, State Trials, 1 to 15, note. 

4 See cases cited 20 Howell, State Trials, 12,13, 14, note; and Causes Cole- 
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It has been solemnly decided, that the law of England 
abhors, and will not endure the existence of slavery with¬ 
in the nation ; and consequently, as soon as a slave lands, 
in England, he becomes ipso facto a freeman ; and dis¬ 
charged from the state of servitude. 1 Independent of the 
provisions of the Constitution of the United States, for the 
protection of the rights of masters in regard to domestic 
fugitive slaves, there is no doubt, that the same principle 
pervades the common law of the non-slave-holding States 
in America; that is to say, foreign slaves would no 
longer be deemed such after their removal thither. 2 In 


bres, vol. 13, p. 492, edit. 1747 ; 1 Burge, Comment, on Col. and For. Law, ch. 
10, p. 739, 740. 

1 Somerset’s Case, Lofft, R. 1; S. C. 11 State Trials, (Hargrave edit) 340; 
20 Howell, State Trials, J*to 79; Co. Lit. 79 ; HargJ! note, 44; 1 Blaek. Comm. 
424, 425, Christian’s note, and Coleridge’s note ; Forbes v. Cochrane, 2 Barn. 
& Crcs. 448; The Amodic, 1 Acton, R. 240; S. C. 1 Dodson, R. 84; Id. 91, 
95 ; The St. Louis, 2 Dodson, R. 210 ; The Slave Grace, 2 Hagg. Adm. R. 9 4 , 
104, 105, 106, 107, 109, 110 , 111 , 118; 1 Burge, Comnfent. on Col. and For. 
Law, P. 1, ch. 10, p. 734 to p. 752. 

a Sec the opinion of the Court delivered by Mr. Justice Porter, in Saul v. 
Ilis Creditors, 17 Martin, R. 598; In re Francisco, 9 Amer. Jurist, 490; But¬ 
ler v. Hooper, 1 Wash. C. C. R. 499 ; Ex parte Simmons^4 lb. 3J>0. See also 
Butler v. Delaplaiue, 7 Serg. & Rawle, R. 378; Commonwealth v. Holloway, 
f. Binn. R. 213 ; S. C. 2 Serg. & Rawle, R. 305 ; Lumsford v. Coquillon, 14 
Martin, R. 408; Louis v. Cabarrus, 7 Louis. R. 170, 172 ; 1 Burge, Comm, on 
Col. and For. Law, P. 1, ch. 10, p. 744 to 749; Prigg v. Comm, of Penn. 16 
Peters, R. 541, 611, 612. In tlie recent ease of Commonwealth v. Avcs, 1836, 
18 Pick. R. 198, before Mr. Chief Justice SliaAV, in Massachusetts, it was ex¬ 
pressly held, that a slave brought into* Massachusetts voluntarily by his master 
from a slave State of the United States, was free here, and could not be recov¬ 
ered or earned back as a slave. Upon that occasion the learned judge said : 
“ The question now before the court arises upon a return to a habeas corpus, 
originally issued in vacation, by Mr. Justice Wilde, for the purpose of bringing 
up the person of a colored child, named Med, and instituting a legal intjtiiry 
into the fact of her detention, and the cause, for which she was detained. By 
the provisions of the Revised Code, the practice uyon habeas corpus is some¬ 
what altered. In case the party complaining, or in behalf of whom complaint 
is made on the ground of unlawful imprisonment, is not in the custody of an 
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an important case in America, it was held that civil inca- 


officer, as of a sheriff or deputy, or corresponding officer of the United States, 
the writ is directed to the sheriff, requiring him or his deputy to take the body 
of the person thus complaining, or in behalf of whom complaint is thus made, 
and have him before the court or magistrate issuing the writ, and to summon 
the party alleged to have or claim the custody of such person, to appear at the 
same time, and show the cause of the detention. The person thus summoned 
is to make a statement under oath, setting forth all the facts fully find par¬ 
ticularly ; and in case he claims the custody of such party, the grounds 
of such claim must be fully set forth. The statement is in the nature of 
a return to the writ, as made under the former practice, and will usually 
present the material facts, upon which the questions arise. Such return, 
however, is not conclusive of the facts stated in it; but the court is to proceed 
and inquire into all the alleged causes of detention, and decide upon them in a 
summary manner. But the court may, if the occasion require it, adjourn the 
examination, and in the mean time bail the party, or commit him to a general 
or special custody, as the age, health, sex, and other circumstances of the case 
may require. It is further provided, that, when the writ is issued by one judge 
of the court in vacation, and in the mean time, before'a final decision, the court 
shall meet in the same county, the proceeding may be adjourned into the court, 
and there be conducted to a final issue, in the same manner as if they had been 
originally commenced by a writ issued from the court. I have stated these 
provisions the more mhmtcly, because there have been as yet but few proceed¬ 
ings under the revised statutes, and the practice is yet to be established. Upon 
the return of this writ before Mr. Justice Wilde, a statement was made by Mr. 
Aves, the respondent; the case was then postponed. It has since been fully 
and very ably argued before all the judges, and is now transferred to, and 
entered in court, ancf stands here for judgment, in the same manner as if the 
writ had been originally returnable in court. The return of Mr. Aves states, 
that he has the body of the colored child described in his custody, and produces 
her. It further states, that Samuel Slater, a merchant, citizen, and resident in 
the city of New Orleans, and State of Louisiana, purchased the child with her 
mother in 1833, the mother and child being then and long before slaves, by the 
laws of Louisiana; that they continuedHo^be his property, in his service at New 
Orleans, till about the first of May last, when Mary Slater, his wife, the daugh¬ 
ter of Mr. Aves, left New Orleans for Boston, for the purpose of visiting her 
father, intending to return to New Orleans after an absence of four or five 
months ; that the mother of the child remained at New Orleans in a state of 
slavery, but that Mrs. Slater brought the child with her from New Orleans to 
Boston, having the child in her custody, as the agent and representative of her 
husband, whose slave the child was, by the laws of Louisiana. When the 
child was brought thence, the object, intent, and purpose of the said Mary Sla¬ 
ter being to have the said child accompany her, and remain in her custody 
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and under her care during her temporary absence from New Orleans, and 
that the said child should return with her to New Orleans, the domicil of her¬ 
self and husband; that the said child was confided to the custody and care of 
said Aves by Mrs. Slater, during her temporary absence in the country for her 
health. The respondent concludes by stating, that he has exercised no other 
restraint over the liberty of this child, than such as was necessary to the health 
and safety of the child. Notice having been given to Mr. and Mrs. Slater, an 
appearance has been entered for them, and in this state of the case and of the 
parties, the cause has been heard. Some evidence was given at the former 
hearing, but it docs not materially vary the facts stated in the return. The 
fact testified, which was considered most material, was the declared intent of 
Mrs. Slater to take the child back to New Orleans. But as that intent is dis¬ 
tinctly avowed in the return — that is, to take the child back to New Orleans, 
if it could be lawfully done, it does not essentially change the case made by the 
return. This return is now to be considered in the same aspect, as if made by 
Mr. Slater. It is made, in fact, by Mr. Aves, claiming the custody of the slave 
in right of Mr. Slater, and that claim is sanctioned by Mr. Slater, who appears 
by his attorney, to maintain and enforce it. lie claims to have the child as 
master, and carry her back to New Orleans, and, whether the claim has been 
made in terms or not, to hold and return her as a slave, tliat intent is manifest, 
and the argument has very properly placed the claim upon that ground. The 
case presents an extremely interesting question, not so much on account of any 
doubt or difficulty attending it, as on account of its important consequences to 
those who may be affected by it, either as masters or slaves. The precise ques¬ 
tion presented by the claim of the respondent is, whether a citizen of any one 
of the United States, where negro slavery is established by law, coming into 
this State, for any temporary purpose of business o r pleasure, staying some 
time, but not acquiring a domicil here, who brings a slave with him as a per¬ 
sonal attendant, may restrain such slave of his liberty during his continuance 
here, and convey him out of this State an his return, against his consent. It is 
not contended, that a master can exercise here any other of the rights of a 
slave-owner, than such as may be necessary to retain the custody of the slave 
during his residence, and to remove him on his return. Until this discussion, I 
had supposed, that there had been adjudged cases on this subject in this Com¬ 
monwealth ; and it is believed to have been a "prevalent opinion among law¬ 
yers, that if a slave is brought voluntarily and unnecessarily within the limits 
of this State, he becomes free, if he chooses to avail himself of the provisions of 
our laws; not so much, because his coming within our territorial limits, breath¬ 
ing our air, or treading on our soil, works any alteration in his status, or con¬ 
dition, as settled by the law of his domicil, as because by the operation of our 
laws, there is no authority on the part of the master, either to restrain the slave 
of his liberty, whilst here, or forcibly to take him into custody in order to his 

14 * 
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under the law of his domicil, should be held valid in 


removal. There seems, however, to be no decided case on the subject reported. 
It is now to be considered as an established rule, that by the constitution and 
laws of this Commonwealth, before the adoption of the Constitution of the 
United States, in 1789, slavery was abolished, as being contrary to the prin¬ 
ciples of justice and of nature, and repfignant to the provisions of the Decla¬ 
ration of Rights, which is a component part of the constitution of the State. It 
is not easy, without more time for historical research, than I now have, to show 
the course of slavery in Massachusetts. By a very early Colonial Ordinance 
•(1641) it was ordered, that there should be no bond*slavery, villanage, or cap¬ 
tivity among us, with the exception of lawful captives taken in just wars, or 
those judicially sentenced to servitude, as a punishment for crime. And by an 
act a few years after, (1616,) manifestly alluding to some transaction then 
recent, the General Court, conceiving themselves bound to bear witness against 
the heinous and crying sin of man-stealing, etc., ordered, that certain negroes 
>be sent back to their native country (Guinea) at the charge of the country, 
with a letter from the Governor expressive of the indignation of the Court 
.thereabouts. See Ancient Charters, etc. 52, ch. 12, § 2, 3. But notwithstand¬ 
ing these strong expressions in the acts of the Colonial Government, slavery to 
a certain extent seems to have crept in ; iTbt probably by force of any law. tor 
none such is (bund or known to exist; but rather, it may be presumed, from 
that universal custom, prevailing through the European colonies, in the West 
Indies, and on the continent of America, ami which was fostered and encour¬ 
aged by the commercial policy of the parent Slate. That it was so established, 
is shortly shown by this, that by several provincial acts, passed at various times, 
in the early part of the last century, slavery was recognized as existing in fact, 
and various regulations were prescribed in reference to it. The act passed 
June, 1703, imposed certain restrictions upon manumission, and subjected the 
master to the relief and support of the slaves, notwithstanding sufch manumis¬ 
sion, if the regulations were not complied with. The act of October, 1705, 
levied a duty and imposed various restrictions upon the importation of negroes, 
and allowed a drawback, upon any negro, thus imported, and for whom the 
duty had been paid, if exported within the space of twelve months, and bon& 
fide sold in any other plantation. IIoV,\)r by what act particularly, slavery 
was abolished in Massachusetts, whether by the adoption of an opinion in Som¬ 
erset’s case, as a declaration and modification of the common law, or by the 
Declaration of Independence, or by the Constitution of 1?80, it is not now very 
•easy to determine, and it is rather a matter of curiosity, than of utility; it being 
agredd on all hands, that, if not abolished before, it was so by the Declaration 
of Rights. In the case of Winchendon v. Hatfield, (4 Mass. R. 123,) which was 
a case between two towns Respecting the support of a pauper, Chief Justice 
Parsons, in giving the opinion of the Court, states, that at the first action, which 
came before the Court after the establishment of the constitution, the judges 
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declared, that, by virtue of the Declaration of Rights, slavery in this State was 
no more. And he mentions another case, Littleton t>. Tuttle, (4 Mass. R. 128, 
note,) in which it was stated, as the unanimous opinion of the %mrt, that a 
negro born within the State, before the constitution, was born free, though 
born of a female slave. The Chief Justice, however, states, that the general 
practice and common usage have been opposed to this opinion. It has recent¬ 
ly bee ft stated as a fact, that there were judicial decisions in this State prior to 
the adoption of the present constitution, holding, that negroes, born here of 
slave parents, were free. A fact is stated in-the above opinion of Chief Justice 
Parsons, which may account for this suggestion. lie states, that several 
negroes, born in this country, of imported slaves, had demanded their freedom 
of their masters by suits of law, and obtained it by a judgment of court. The 
defence of the master, he says, was faintly made; for such was the temper of 
the times, that a restless, discontented slave, was worth little; and when his 
freedom was obtained in a course of legal proceedings, his master was not 
holden for his support, if he became poor. It is very probable, therefore, that 
this surmise is correct, and that records of judgments to this clfect may be 
found ; but they would throw very little light on the subject. AVithout pursu¬ 
ing this inquiry further, it is suflicient for the purposes of the case before us, 
that by the constitution adopted in 1780, slavery was fibolislied in Massachu¬ 
setts, upon the ground, that it is contrary to natural right and the plain princi¬ 
ples of justice. The terms of the first article of the Declaration of Rights are 
plain and explicit. ‘All men are born free and equal, and have certain natu¬ 
ral, essential, and unalienable rights, among which are the right of enjoying 
and defending their lives and liberties, that of acquiring, possessing, and pro¬ 
tecting property.’ It would be difficult to select words jnore precisely adapted 
to the abolition of negro slavery. According to the laws prevailing in all the 
■Sbitcs, where slavery is upheld, the child of a slave is not deemed to be bom 
free, a slave has no right to enjoy and defend his own liberty, or to acquire, 
possess, or protect property. That the description was broad enough in its 
terms to embrace negroes, and that it was intended by the framers of the con¬ 
stitution to embrace them, is proved by the earliest contemporaneous construc¬ 
tion, by an unbroken scries of judicial decisions, and by a uniform practice 
from the adoption of the constitution to the present time. The whole tenor of 
our policy, of our legislation and jurisprudence from that time to the present, 
has been consistent with this construction, and with no other. Such being the 
general rule of law, it becomes necessary to inquire how far it is modified or 
controlled in its operation; either, 1. By the law of other nations and States, as 
admitted by the comity of nationsjto have a limited operation within a particu¬ 
lar State; or, 2. By the constitution and laws of the United States. In consid¬ 
ering the first, we may assume, that the law of this State is analogous to the law 
of England, in this respect; that, while slavery is considered as unlawful and 
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inadmissible; in both, and this because contrary to natural right, and to laws 
designed for the security of personal liberty, yet in both, the existence of sla¬ 
very in otljgr countries is recognized, and the claims of foreigners, growing out 
of that condition, are to a certain extent respected. Almost the only reason 
assigned by Lord Mansfield in Somerset’s case was, that slavery is of such a 
nature, that it is incapable of being introduced on any reasons moral or politi¬ 
cal, but only by positive law; and, it is so odious, that nothing can be buffered 
to support it but positive law. The same doctrine is clearly stated in the full 
and able opinion of Marshall, C. J., in the case of the Antelope, 10 Wheat. R. 
120. lie is speaking of the slave-trade, but the remark itself shows, that it 
applies to the state of slavery. ‘ That it is contrary to the law of nature will 
scarcely be denied. That every man has a natural right to the fruits of his 
own labor, is generally admitted, and that no other person can rightfully de¬ 
prive him of those fruits, and appropriate them against liis will, seems to be the 
necessary result of the admission.’ But although slavery and the slave-trade 
are deemed contrary to natural right, yet it is settled by the judicial decisions 
of this country and of England, that it is not contrary to the law of nations. 
It has been too long and too extensively admitted, by the laws of all modern 
civilized nations, and more explicitly by those, who have had foreign colonics, 
to warrant any one independent community to say, that it is opposed to the 
laws of nations. The authorities are cited in the case of the Antelope, and 
that case is itself an authority directly in point. The consequence is, that each 
independent community, ip its intercourse with every other, is bound to act on 
the principle, that such other country has a full and perfect authority to make 
such laws for the government of its own subjects, as its own judgment shall dic¬ 
tate, and its own conscience approve, provided the same are consistent with 
the law of nations ; and no independent community has any right to interfere 
with the acts or conduct of another State; within the territories of such State, 
or on the high seas, which each has an equal right to use and occupy; and that 
each sovereign State governed by its own laws, although competent and well 
authorized to make such laws, as it may think most expedient, to the extent of 
its own territorial limits, and for the government of its own subjects, yet beyond 
those limits, and over those who are ribt ‘its own subjects, has no authority to 
enforce her own laws, or treat the laws of other States as void, although con¬ 
trary to its own views of morality. This view seems consistent with most of the 
leading cases on the subject. Somerset’s case, 20 Howell, State Trials, 1, as 
already cited, decides that slavery, being odious and against natural right, can¬ 
not ciist except by force of positive law. But it clearly admits, that it may 
exist by force of positive law. And it may be remarked, that by positive law, 
in this connection, may be a% well understood, customary law, as the enactment 
of a statute ; and the word is used to designate rules established by tacit acqui¬ 
escence, or by the legislative act of any State, and which derive their force and 
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authority from acquiescence or enactment, and not because they are the dic¬ 
tates of natural justice, and as such of universal obligation. The Louis, 2 Dod¬ 
son, R. 238. This was an elaborate opinion of Sir William Scot^ It was the 
case of a French vessel seized by an English vessel in time of peace, whilst en¬ 
gaged in the slave-trade. It proceeded upon the ground, that a right of visita¬ 
tion, by the vessels of one nation, of the vessels of another, could only be exer¬ 
cised ftl time of war, or against pirates, and that the slave-trade was not piracy 
by the laws of nations, except against those, by whose government it has been 
so declared by law or by treaty. And the vessel was delivered up. The 
Amedie, 1 Acton, R. 240. The judgment of Sir William Grant in this case, 
upon the point, on which the case was derided, that of the burden of proof, has 
been doubted. But upon the point now under discussion, he says, but we do 
not lay down as a general principle, that this is a trade, which cannot, abstract¬ 
edly speaking, bo said to have a legitimate existence. I say, abstractedly 
speaking, because we cannot legislate for other countries; nor has this country 
a right to control any foreign legislature, that may give permission to its sub¬ 
jects, to prosecute this trade. He, however, held, in consequence of the prin¬ 
ciples declared by the 'British government, that lie was bound to hold prima 
facie, that the traffic was unlawful, and threw on the claimant the burden of 
proof, that the traffic was permitted by the law of his own country. The 
Diana, 1 Dodson, R. 9.r>. This case strongly corroborates the general principle, 
that, though the slave-trade is contrary to the principles of justice and human¬ 
ity, it cannot with truth be said, that it is contrary to the laws of all civilized 
nations; and that courts will respect the property of persons engaged in it, 
under the sanction of the laws of their own country. Two cases are cited 
from the decisions of courts of common law, which throw much light upon the 
subject. Madrazo v. Willis, 3 B. & Aid. 353. It was an action brought by a 
Spaniard against a British subject, who had unlawfully, and without justifiable 
cause, captured a ship with three hundred slaves on board. The only question 
was, the amount of damages. Abbott,,C. J., who tried the cause, in reference 
to the very strong language of the acts of Parliament, declaring the traffic in 
slaves a violation of right, and contrary to the first principles of justice and 
humanity, doubted, whether the ohmfcr could recover damages, in an English 
court of justice, for the value of the slaves as property, and directed the ship 
and the slaves to be separately valued. On further consideration he and the 
whole court were of opinion, that the plaintiff was entitled to recover for the 
value of the slaves. That opinion went upon the ground, that the traffic in 
slaves, however wrong in itself, if prosecuted by a Spaniard between* Spain 
and the coast of Africa, and if permitted by the laws of Spain, and not re¬ 
strained by treaty, could not be lawfully interriyrted by a British subject, on 
the high seas, the common highway of nations. And Mr. Justice liny ley, in 
his opinion, after stilting the general rule, that a foreigner is entitled, in a Brit- 
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no such disqualifications exist; and therefore a person 


ish court of justice, to compensation for a wrongful act, added, that, although the 
language used by the statutes was very strong, yet it could only apply to Brit¬ 
ish subject^ It is true, he further says, that if this were a trade contrary to 
the laws of nations, a foreigner could not maintain this action. And Best, J., 
spoke strongly to the same effect, adding, that the statutes speak in just terms 
of indignation of the horrible traffic in human beings, but they speak only in 
the name of the British nation. If a ship be acting contrary to the genefal law 
of nations, she is thereby subject to confiscation ; but it is impossible to say, 
that the slave-trade is contrary to what may be called the common law of na¬ 
tions. Forbes v. Cochrane, 2 Barn. & Cresw. 448 ; Bowl. & ltyl. 679. This 
case has been supposed to conflict with the one last cited; but I apprehend, 
in considering the principles, upor which they were decided, they will be 
found to be perfectly reconcilable. The plaintiff, a British subject, domiciled 
in Fast Florida, where slavery was established by law, was the owner of a plan¬ 
tation, and of certain slaves, who escaped thence and got on board a British 
ship of war on the high seas. It was held, that he could not maintain an ac¬ 
tion against the master of the ship for harboring the slaves after notice and 
demand of them. Some of L thc opinions given in this case are extremely in¬ 
structive and applicable to the present. Ilolroyd, J., in giving his opinion, 
said, that the plaintiff'couffl not found his claim to the slaves upon any general 
right, because by the English law such a right cannot be considered as war¬ 
ranted by the general law of nature ; that if the plaintiff could claim at all, it 
must be in virtue of some right, which he had acquired by the law of the coun¬ 
try, where he was domiciled; that when such rights are recognized by law, 
they must be considered as founded not upon a law of nature, but upon the 
particular law of that country, and must be coextensive with the territories of 
that State; that if^uch right were violated by a British subject, within such 
territory, the party grieved would be entitled to a remedy ; but that the law 
of slavery is a law in invitum; and when a party gets out of the territory, 
where it prevails, and under the protection of another power, without any 
wrongful act done by the party giving that protection, the right of the master, 
which is founded on the municipal law of the place only, does not continue. So 
in. speaking of the effect of bringing a slifvefinto England, he says, he ceases to 
be a slave in England, only because there is no law which sanctions his deten¬ 
tion in slavery. Best, J., declared his opinion to the same effect Slavery is a 
local law, therefore if a man wishes to preserve his slaves, let him attach them 
to him by affection, or make fast the bars of their prison, or rivet well their 
chains,*for the instant they get beyond the limits where slavery is recognized 
by the local law, they have broken their chains, they have escaped from their 
prison, and are free. That slavery is a relation founded in force, not in right, 
existing, where it does exist, by force of positive law, and not recognized as 
founded in natural right, is intimated by a definition of slavery in the civil law. 
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‘ Servitus est constitutio juris gentium, quit quis dominio alieno contra natural]) 
subjicitur.’ Upon a general review of the authorities, and upon an application 
of the well-established principles upon this subject, we think they fully main¬ 
tain the point stated, that though slavery is contrary to natural right, and to 
the principles of justice, humanity, and sound policy, as we adopt them, and 
found our own laws upon them, yet not being contrary to the laws of nations, 
if an}^other State or community see fit to establish and continue slavery by 
law, so far as the legislative power of that country extends, we are bound to 
take notice of the existence of those laws, and we are not at liberty to declare 
and hold an act done within those limits unlawful and void, upon our views of 
morality and policy, which the sovereign and legislative power of the place 
has pronounced to be lawful. If, therefore^ an unwarranted interference and 
wrong is done by our citizens to a foreigner, acting under the sanction of such 
laws, and within their proper limits, that is, within the local limits of the power 
by whom they are thus established, or on the high seas, which each ami every 
nation has a right in common with all others to occupy, our laws would no 
doubt afford a remedy against the wrong done. So in pursuance of a well- 
known maxim, that, in'lhe construction of contracts, the lex loci contractus 
shall govern, if a person having in other respects a right to sue in our courts, 
shall bring an action against another, liable in other respects to be sued in our 
courts, upon a contract made upon the subject of slavery in a State, where 
slavery is allowed by law, the law here would give it effect As if a note of 
hand made in New Orleans were sued on here, and the defence should be, 
that it was a bad consideration, or, without consideration, because given for the 
price of a slave sold, it may well be admitted, that such a defence could not 
prevail, because the contract was a legal one by the l^w of the place where it 
was made . 1 This view of the law applicable to slavery, marks strongly the 
distinction between the relation of master and slave, as established by the local 
law of particular States, and in virtue of that sovereign power and independent 
authority, which each independent State concedes to every other, and those 
natural and social relations, which are everywhere and by all people recog¬ 
nized, and which though they may be modified and regulated by municipal 
law, are not founded upon it, such ak the ielation of parent and child, and hift- 
band and wife. Such also is the principle, upon which the general right of 
property is founded, being in some form universally recognized as a natural 
right, independently of municipal law. This affords an answer to the argu¬ 
ment drawn from the maxim, that the right of personal property follows the 
person, and therefore, where by the law of a place, a person there dortiieilcd 
acquires personal property, by the comity of nations, the same must be deemed 
his property everywhere. It fs obvious, that if tlijs were true, in the extent in 


1 But see post, $ 259. 
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action in his own name in a country where slavery is not 


which the argument employs it, if slavery exists anywhere, and if by the laws 
ol any place a property can be acquired in slaves, the law of slavery must 
extend to every place, where such slaves may be carried. The maxim, there¬ 
fore, and the argument can apply only to those commodities, which are every¬ 
where, and by all nations, treated and deemed subjects of property. But it is 
not speaking with strict accuracy to say, that a property can be acquired in 
human beings by local laws. Each State may, for its own convenience, de¬ 
clare, that slaves shall be deemed property, and that the relations and laws of 
personal chattels shall be deemed to apply to them ; as for instance, that they 
may be bought and sold, delivered, attached, levied upon j*that trespass will 
lie for an injury done to them, or trover for converting them. But it would be 
a perversion of terms to say, that such local laws do in fact make them person¬ 
al property generally; they can only determine, that the same rules of law 
shall apply to them, as are applicable to property, and this effect will follow 
only so far as such laws proprio vigore can operate. The same, doctrine is 
recognized in Louisiana. In the ease of Lunsford o. (Joquillon, 14 Martin, R. 
404, it‘is thus stated, — The relation of owner and slave in the States of this 
Union, in which it has a legal existence, is a creature of the municipal law. 
See Storv, Conflict of Laws, 1)2, 97. The same principle is declared by the 
Court in Kentucky, imthe ease of Rankin r. Lydia, 2 Marshall, R. 470. They 
say, slavery is sanctioned by the laws of this Stale; hut we consider this as a 
right, existing by positive law of a municipal character, without foundation in 
the law of nature. 'The conclusion, to which w’e come, with this view of the 
law, is this: That by the general and now well-established law of tin’s Com¬ 
monwealth, bond slavery cannot exist, because it is contrary to natural right, 
and repugnant to numerous provisions of the constitution and laws, designed 
to secure the liberty and personal rights of all persons within its limits and 
entitled to the protection of its laws. That though by the laws of a foreign 
State,meaning by ‘foreign’ in this connection, a State governed by its own 
laws, and between which and our own there is no dependence one upon the 
other; hut which in this respect are as independent as foreign States; a person 
may acquire a property in a slave, that such acquisition, being contrary to nat¬ 
ural right, and affected by local law, is ,'lejendent upon such local law for its 
existence and efficacy, and being contrary to the fundamental law of the State, 
such general right of property cannot he exercised or recognized here. That 
as a general rule, all persons coming within the limits of a State, become sub¬ 
ject to all its municipal laws, civil and criminal, and entitled to the privileges, 
which those laws confer, that this rule applies as well to blacks, as whites, 
except the case of fugitives, to be afterwards considered ; that if such persons 
have been slaves, they become free, not so much because any alteration is 
made in their status, or condition, as because there is no law which will war¬ 
rant, but there arc laws, if they choose to avail themselves of them, which pro- 
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hibit their forcible detention, or forcible removal. That the law arising ^om 
the comity of nations cannot apply, because if it did, it would follow as a nec¬ 
essary consequence, that all those persons, who, by force of local laws, and 
within all foreign places, where slavery is permitted, have acquired slaves as 
property, might bring their slaves here, and exercise over them the rights and 
power, which an owner of property might exercise, and for any length of time, 
short of acquiring a domicil, that such an application of the law would be 
wholly repugnant ^ our laws, entirely inconsistent with our policy and our 
fundamental principles, and is therefore inadmissible. Whether, if a slave 
voluntarily brought here, and with his own consent returning with his master, 
would resume his condition as a slave, is a question, which was incidentally 
raised in the argument, but is one on which we are not called on to give an 
opinion in this case, and we give none. From the principle above stated, on 
which a slave brought here becomes free, to wit, that he becomes entitled to 
the protection of our laws, and there is no law to warrant his forcible yrrest 
and removal, it would seem to follow, as a necejsary conclusion, that, if the 
slave waives the protection of those laws, and returns to the State, where he 
is held as a slave, his condition is not changed. In the case Ex parte Grace, 
2 Hagg. Adm. It. 94, this question was fully considered by Sir William Scott, 
in the case of a slave brought from the West Indies to England, and afterwards 


1 Polydore v. Prince, 1 Ware, It. 413, Ware, J. said, — “ Another objection 
has been raised and learnedly argued by the respondent’s counsel, which re¬ 
quires a more grave and mature consideration. It is founded on the supposed 
personal incapacity of the libellant to maintain any action in a court of justice, 
under any circumstances. It is alleged in the answer as a substantive ground 
of defence, and the fact is admitted on the other side that the libellant, in his 
own country, is a slave, and as such, incapable of appearing as a party in any 
court of justice; and it is contended that this personal incapacity upon the re¬ 
ceived principles of the jus gentium* oy at least on the principles of national 
comity, follows him into whatever country he may voluntarily go or be carried 
by his master. The argument is, that the institution of personal servitude, 
however contrary it may be to natural right, is an institution admitted and ac¬ 
knowledged by the law of nations; that every nation having the exclusive 
right to regulate its own internal polity, and to determine the personal state or 
capacity of its members, all other nations are bound by the jus gentium, or by 
national comity, to take notice of, and recognize this personal status as it would 
be recognized in the forum of their original domicil, while they remain mem¬ 
bers of that community; that personal qualities impressed upon them by the 
law of their original domicil as to their civil capacities, or incapacities, travel 
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Voluntarily returning to the West Indies; and lie held, that she was reinstated 
in her condition of slavery. A different decision, I believe, has been made 
of the question in some of the United States; but for the reasons already 
given, it is not necessary to consider it further here. The question has thus 
far been considered as a general one, and applicable to cases of slaves brought 
from any foreign State or country ; and it now becomes necessary to s<je, how 
far this result differs, where the person is claimed as a slave by a citizen of 
another State of this Union, that is, how the question, as between citizens of 
different States, is affected by the provisions of the Con^qtion jynl laws of 
the United States. In article 4, sec. 2, the Constitution declares, that no per¬ 
son held to service or labor in one jState under the laws thereof, escaping into 
another, shall iu consequent of any law or regulation therein, be discharged 
from such service or labor, but shall bo delivered up on claim of the party, to 
whom such service or labor may be duo. The law of Congress made in pur¬ 
suance of this article, provides, that when any person held to labor in any of 
the spited States, &c., shall escape into any other of the said States or territo¬ 
ries, the person entitled, &(k, is empowered to arrest* the fugitive, and upon 
proof made, that the person so seized, under the law of the State, from which 
he or she fled, owes service, &c. Aet of February 12, 1793, c, 7 § 3. In regard 
to these provisions, the Court are of opinion, that as by the general law of this 


with them wherever they go, until their legal cortnection with that country is 
dissolved. I have stated the position of the counsel in its broadest and most 
comprehensive terms, and it is not to be disguised that it involves questions of 
serious difficulty, upon, #hich there is no little diversity of opinion among the 
most eminent jurists, and on which there is not certainly an entire agreement 
in the practice of different nations. The whole subject is examined with all the 
learning which belongs to it by Mr. Justice Story, in his very learned and pro¬ 
found treatise on the Conflict of Laws,**Ch. 4. It may there be seen how many 
curious and perplexing questions may arise out of the conflicting laws of differ¬ 
ent nations, relating to the state or capacity of persons; questions which must 
often occur for discussion in the forum, and judicial decision, in. an ago of such 
constant intercourse and intercommunication for the purpose of business and 
pleasure among all civilized and commercial nations as the-present. It may also 
be seen how much diversity and contrariety of opinion exists among the most 
celebrated and learned jurists on this subject. It is a large chapter, says Lord 
Stowell, and full of many difficult questions, that treats of such diversities in 
the writings of the civilians. The general doctrine of foreign jurists seems to 
be, that the state of the person, that is, his legal capacity to do, or not to do, 
certain acts is to be determined by the law of his domicil, so that if he has by 
that law, the free administration of his goods, or the right to maintain an action 
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acquired, and wrongs done to slave property, or contracts 


Commonwealth, slavery cannot exist, and the rights and powers of slave 
owners cannot be exercised therein, the effect of this provision in the Consti¬ 
tution and laws of the United States is to limit and restrain the operation of 
this.general rule, so far as it is done by the plain meaning and obvious intent and 
import of the language used, and no further. The constitution and law mani¬ 
festly *efer to the case of a slave escaping'from a State, where he owes service 
or labor, into another State or territory. He is termed a fugitive from labor; 
the proof to be made is, that he owed service or labor, under the laws of the 
State or territorj^rom which he fled, and the authority given is to remove 
such fugitive to the State from which he fled. This language can, by no rea¬ 
sonable construction, be applied to the case*of a slave, who has not fled from 
the State, but who has been brought into this Stare by his master. The same 
conclusion will result from a consideration of the well-known circumstances, 
under which this constitution was formed, Before the adoption of the consti¬ 
tution, the States were, to a certain extent, sovereign and independent, and 
were in a condition to settle the terms, upon which they would form ^hore 
perfect union. It has tfccn contended by some bver-zcalous philanthropists, 
that such an article in the constitution could be of no binding force or validity, 
because it was a stipulation contrary to natural right. Bat it is difficult to per¬ 
ceive the force of this objection. It has already been shown, that slavery is 


in a court of justice there, hd has the same capacity everywhere; and if that 
capacity is denied to him by the law of his domicil, it is denied everywhere; 
that the laws determining the civil qualities of the person, called by the foreign 
jurists personal statutes, follow the person wherever htfgoes, as the shadow fol¬ 
lows the body, and adhere to him like the color of the skin which is impressed 
by the climate. Personal statutes are those which relate primarily to the per¬ 
son, .and determine the civil privileges and disabilities, the legal capacity or in¬ 
capacity of the individual, and do not affect his goods, but as they are accessory 
to the person. Such are those which relate to birth, legitimacy, freedom , ma¬ 
jority or minority, capaqity to enter jnto contracts, to make a will, to be a party 
to an action in a court of justice , with others of the like kind. Repertoire de 
jurisprudence, Mot, Statut. According to this principle, a person who is a ma¬ 
jor or a minor, a slave or a freeman, has, or has not a capacity to appear as a 
party to an action in a court of justice, stare in judicio, in his own country, has 
the same capacities and disabilities wherever he may be. The Code Napoleon 
has erected what seems to be the prevailing doctrine among the continental 
civilians into a positive law. “ The laws concerning the state or capacity of 
p^sons govern Frenchmen, even when residing in a foreign country.” Code 
Civile, art. 3. If this general principle is to be received without qualification, 
it would seem to decide the present case at once, for it is admitted that in 
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made respecting such property, in countries where sla* 


not contrary to the laws of nations. It would then be the proper subject of 
treaties among sovereign and independent powers. Suppose, instead of form¬ 
ing the present constitution, or any other confederation, the several States had 
become in all respects sovereign and independent, would it not have been com¬ 
petent for them to stipulate, that fugitive slaves should be mutually restored, 
and to frame suitable regulations, under which such a stipulation shovld be 
carried into effect ? Such a stipulation would be highly important and neces¬ 
sary, to secure peace and harmony between adjoining nations, and to prevent 
perpetual collisions and bonier wars. It would be no eidfcoachment on the 
rights of the fugitive ; for no stranger ha9 a .just claim to the protection of a 
foreign State against its wffl, especially where a claim to such protection 
would be likely to involve tne State in war; and each independent State has 
a right to determine by its own laws and treaties who may come to reside or 
seek shelter within its limits. Now the Constitution of the United States par¬ 
takes both of the nature of a treaty and of a form of government It reganls 
the Sites, to a certain extent, as sovereign and independent communities, with 
full power to make their owrt laws, and regulate their Uwn policy, and fixes the 
terms upon which their intercourse with each other shall be conducted. In 
respect to foreign relations, it regards the people of the States as one commu¬ 
nity, and constitutes a forth of government for them. It is well known, that, 

Guadaloupe where the libellant has his domicil, he can maintain no action in 
a court of justice. But though the principle is stated in these broad and gen¬ 
eral terms, yet when it is brought to a practical application in its various modi¬ 
fications, in the actual <*fhsiness of life, it is found to be qualified by so many 
exceptions and limitations, that the principle itself is stripped of a great part of 
its imposing authority. No nation, it is believed, ever gave it effect in its prac¬ 
tical jurisprudence, in its whole extent. Among these personal statutes, for 
which this ubiquity is claimed, are tliosti which formerly over the whole of Eu¬ 
rope, and still over a large part of it, divide the people into different castes, 
as nobles and plebeians, clergy and laitv.^ The favored classes were entitled 
to many personal privileges and immunities particularly beneficial and honor¬ 
able to themselves. It cannot be supposed that these immunities would be 
allowed in a country which admitted no such distinctions in its domestic policy. 
If a bill in equity were filed in one of our courts against an English nobleman 
temporarily resident here, would he be allowed to put in an answer upon his 
honor, and not under oath, because he was entitled to that personal privilege in 
the forum of his domicil ? I apprehend not. In like manner the disqualifica¬ 
tion and incapacities, by which persons may be affected by the municipal insti¬ 
tutions of their own countiy, will not be recognized against them in countries, 
by whose laws no such disqualifications are acknowledged. In England a per- 



173 


CH. IV.] CAPACITY OF PERSONS. 

very is permitted, may be allowed to be redressed, or 


when this constitution was formed, some of the States permitted slavery and 
the slave-trade, and considered them highly essential to their interests, and 
that some other States had abolished slavery within their own limits, and, from 
the principles deduced and policy avowed by them, might be presumed to 
desire to extend such abolition further. It was, therefore, manifestly the intent 
and the object of one party to this compact to enlarge, extend, and secure, as 
far as possible, the rights and powers of the owners of slaves, within their own 
limits, as well as in other States, and of the other party, to limit and restrain 
them. Under the|e circumstances, the clause in question was agreed on, and 
introduced into the constitution. And as it was well considered, as it was 
intended to secure peace and harmony, and to fix, as precisely as language 
could do it, the limit to which the rights of ftne pacify should.be exercised with¬ 
in the territory of the other, it is to be presumed, that they selected terms 
intended to express their exact and their whole meaning; and it would be a 
departure from the purpose and spirit of the compact, to put any other con¬ 
struction upon it, than that to be derived from the plain and natural import of 
the language used. Besides, this construction of £lie provision in the constitu¬ 
tion gives to it a Latitude, sufficient to afford effectual security to the owners of 
slaves. The States have a plenary power to make all laws necessary for the 
regulation of slavery and the rights of slave-owners, wfiilst the slaves remain 


son who has incurred the penalties of a premunire, or has suffered the process 
of outlawry against him, can maintain no action for the recovery of a debt, or 
the redress of a personal wrong. But would it be contended that because he 
could not maintain an action in the forum of his domicil, he could have no 
remedy on a contract entered into, or a tort done to Him within our jurisdic¬ 
tion V The reasons upon which an action is denied him in the forum of his 
domicil are peculiar to that country, and have no application within another 
jurisdiction. The incapacity is created for causes that relate entirely to the 
domestic and internal polity of that country. As soon as he has passed be¬ 
yond its territorial limits, the reason of his incapacity ceases to operate, and in 
justice the incapacity should cease alsoi Every nation has a perfect right to 
establish for itself its own forms of intornal polity, and to determine the state 
and condition, the civil capacities and incapacities of its own members. Besides 
these personal laws determining the state and condition of individuals which 
are founded on natural relations and qualities, and such as are universally rec¬ 
ognized among civilized communities, as those of parent and child, those re¬ 
sulting from marriage, from intellectual imbecility, and the like, they may and 
in point of fact do establish distinctions which are not founded in nature, but 
relate only to the peculiarities of their own social organization, to their own 
municipal laws, and to the artificial forms of society, which arc established 

15 * 
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recognized in the judicial tribunals of governments, which 


within their territorial limits; and it is only when they escape, without the 
consent of their owners, into other States, that they require the aid of other 
States to enable them to regain their dominion over the fugitives. But this 
point is supported by most respectable and unexceptionable authorities. In 
the case of Butler v. Hooper, 1 Wash. C. C. R. 499, it was held by Mr. Justice 
Washington, in terms, that the provision in the Constitution which we are now 
considering, does not extend to the case* of a slave, voluntarily carried by his 
master into another State, and there leaving him under the protection of some 
law declaring him free. In this case, however, the master claimed to hold the 
slave in virtue of a law of Pennsylvania, which permitted members of Con¬ 
gress and sojourners to retain their domestic slaves, and it was held, that ho 
•did not bring himself within either^branch of the exception, because he had, 
for two years of the period, ceased to be a member of Congress, and so lost 
the privilege ; and by having become a resident, could not claim as a sojourner. 
‘The case is an authority to this point, that the claimant of a slave, to avail 
himself of the provisions of the Constitution and laws of the United States, 
must firing himself within their plain and obvious meaning, and they will not 
be extended by construction ; and that the clause in the constitution is con¬ 
fined to the case of a slave escaping from one State and fleeing to another. 
But in a more recent case, the point was decided by the same eminent judge. 


, among themselves. Now it is freely admitted that other nations are bound by 
the jus gentium to admit the validity of all those personal statutes of other 

• communities establishing such distinctions among their members, whether natu¬ 
ral or artificial, to a certain extent. Their validity will be admitted, and they 
will be enforced by the^tribunals of other countries, as to acts which arc done, 
and rights which arc acquired within the territorial limits of the community 
where these laws are established. There they have a legal, and other nations 
.are bound to admit, certainly as a general rule, a rightful authority. But it is 
by no means so clear that those personal distinctions wlueh are not founded in 
.nature, and are the result of mere civil institutions, can be allowed to accom¬ 
pany them, and give them personal immunities, or affect them with personal 
incapacities in other countries in which they may be temporarily resident or 
transiently passing, whose laws acknowledge no such distinction. The law 

• of the place where a person is for the time being, as to acts done, or righto 
acquired within that jurisdiction, it would seem, ought to prevail so far as his eivil 
rights depend on his personal status. For these personal statutes, establishing 
> distinctions between individuals as to their civil qualities, have a direct relation 

to public order, and, as is remarked by one of the most eminent living jurists 
in continental Europe, ‘ evefy person who establishesh is dwelling in a coua- 
itry, or it may be added who is transiently within it, is bound to conform to tho 
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prohibit slavery. 1 And it is also a very different question, 


Ex parte Simmomls, 4 Wash. C. C. R. 396. It was. an application for a certi¬ 
ficate under § 3 of the Act of Feb.. 12 , 1793. He hold tl>at both the constitu-: 
tion and the laws of the United States apply only to fugitives, escaping fropa 
one State and fleeing to another, and not to the case of fa slave voluntarily 
brought by his master. Another question was made in that .case, whether the 
slave vsas free by the laws of Pennsylvania, which, like oUr own, in effect lib¬ 
erate slaves voluntarily brought within the State ; but there is an exception in 
favor of members of Congress, foreign ministers and consuls, and sojourners. 
But this provision is qualified as to sojourners and persons passing through the 
State in such manner, as to. exclude them from the benefit of the exception,- if 
the slave was retained in the State longer than six months. The slave in that 
case, having been detained in the State more than six months, was therefore 
held free. This case is an authority to this point, — the general rule being, 
that if a slave is brought into a State where the laws do not admit slavery, he 
will be held free, the person who'claims him as a slave under any exception br 
limitation of the general rule, must show clearly that the case was within such 
exception. The same principle was substantially decided by the State court 
| of the same State in the case of Commonwealth v. Holloway, 2 Serg. & Rawle, 
305. # It was the case of a child of a fugitive slave, born ^n Pennsylvania. It 
was held, that the Constitution of the United States was not inconsistent wjth 


measures which the local law prescribes, in the interest of public decorum and 
good morals.’ Merlin, Repertoire, de Jurisprudence — Effet Retroactif, sect. 3, 
§ 2, art. 5. The observation is applied to the case of a married woman. If 
by the law of her domicil she is authorized to make valid contracts, and to 
maintain an action in a court of justice in her own name without the authori¬ 
zation of her husband, and she removes to*Sa country by whose laws this power 
is denied to married women, she will not carry with her into her new resi¬ 
dence the capacity to contract, to plead? and to be impleaded in a court of jus¬ 
tice as she is allowed by the law of her domicil, this capacity being denied by 
the local law, as offensive to good-mjmyers. If a person happens to transfer 
his residence to a country where the same personal distinctions are established, 
as are allowed in his own domestic forum, it is not intended to be denied, but 
that the tribunals of this country may allow him his personal immunities or 
affect him with the personal incapacity of his domicil; but it will, I apprehend, 


1 Madrazo o. Willes, 3 B. & Aid. 353; Forbes v. Cochrane, 2 B. & Cres. 
448; The St. Louis, 2 Dodson, R. 210; The Antelope, 10 Wheaton, R. 66; 
Wharton, Digest, Servants and Slaves, A. D. See 1 Burge, Comm, on Col. 
and For. Law, P. 1, oh. 10, p. 735 to 752. 
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« 

how far the original state of slavery might reattach upon 


the law of Pennsylvania; that as the law and Constitution of the United States 
did not include the issue of fugitive slaves in terms, it did not embrace them 
by construction or implication. The Court considers the law as applying only 
to those who escape. Yet by the operation of the maxim which obtains in all 
the States wherein slavery is permitted by law, Partus sequitur ventrem, the 
offspring would follow the condition of the mother, if cither the rule of^comity 
contended for applied, or if the law of the United States would be extended by 
construction. The same decision has been made in Indiana, 3 Amer. Jurist, 
404. In Louisiana, it had been held, that if a person with a slave goes into a 
State to reside, where it is declared that slavery shall not exist, for ever so 
short <a time, the slave ipso facto becomes free, and will be so adjudged and 
considered afterwards in all other States ; and a person moving from Kentucky 
to Ohio, to reside, his slaves thereby became free, and were so held in Louisi¬ 
ana. This case also fully recognizes the authority of States to make laws dis¬ 
solving the relation of master and slave ; and considers the special limitation of 
the general power by the Federal Constitution, as a forcible Implication in 
proof of the existence of suah general powers. Lunsford v. Coquillon, 14 Mar¬ 
tin, It. 404. And in the above-cited case from Louisiana, it is very signifi- ^ 
eantly remarked, tha^t such a construction of the constitution and law of the 
United States can work injury to no one, for the principle acts only on the 

I 


be according to the local law, and not according to the law of his domicil. If 
a Turkish or Hindoo husband were travelling in this country with his wife, or 
temporarily resident here, we should, without hesitation, acknowledge the re¬ 
lation of husband and^wife between them; but the legal preeminence of the 
husband as to acfci done here, would be admitted only to the extent that 
the marital rights are recognized t^j^mr laws, and not as they are recognized 
by the law of his domicil. If a Roman father, or a father from any country 
which had adopted the Roman law of paternal power, were travelling in this 
country with a minor child, we should acknowledge the relation of parent and 
child, but we should admit, I presume, as a general rule, the exercise of the 
paternal power no further than as it is Authorized by our own law. If a for¬ 
eigner, in whose country slavery is established, were temporarily resident in 
Virginia, where slavery also exists, and had brought with him a slave as a 
servant, a court sitting in Virginia might, I suppose, recognize the relation of 
master and slave, because that is a relation known to the local law, but it 
would limit the exercise of the master’s authority over hfc slave, by their Own 
law, and not by the law of the master’s domicil. It is among the first maxims 
of the jus gentium that the legislative power of every nation is confined to its 
own territorial limits. This is a principle which results directly and necessa¬ 
rily from the independence of nations. Whatever may be the nature of. the 
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the party, if he should return to the country, by whose 


willing, and Volenti non fit injuria. The samerule of construction is adopted 
in analogous cases in other countries, that is, where an institution is forbidden, 
but where, for special reasons and to a limited extent, such prohibition is re¬ 
laxed, the exemption is to be construed strictly; and whoever claims the ex¬ 
emption, must show himself clearly within it, and where the facts do not bring 
the cas» within the exemption, the general rule has its effect. By a general law 
of France, all persons inhabiting or being within the territorial limits of France, 
are free. An edict was passed by Louis XIV., called ‘ Le Code Noir,’ respect¬ 
ing slavery in the colonies. In 1716, an edict was published by Louis XV., 
concerning slavery in the colonics, and reciting among other things, that many 
of the colonists were desirous of bringing their slaves into France, to have 
them confirmed in the principles of religion, and to be instructed in various 
arts and handicrafts, from which the colonists would derive much benefit, og. 
the return of the slaves, but that many of the colonists feared, that their slaves 
would pretend to be free on their arrival in France, from which their owners 
would sustain considerable loss, and be deterred from pursuing an object at 
once so pious and useful! The edict then provide a series of minute regula¬ 
tions, to be observed both before their departure from the West Indies, and on 
their arrival in France, and if all these regulations arc strictly complied with, 
the negroes so brought over to France shall not thereby acquire any right to 


law, whether it relates purely to persons and their civil qualities, or to things, 
it can, proprio vigore, have no force within the territorial limits of another na¬ 
tion. It follows that the peculiar personal status, as to his capacities or inca¬ 
pacities^ which an individual derives from the law of his domicil, and which 
are imparted only by that law, is suspended when he gets beyond the sphere 
in which that law is in force. And when4|b passes into another jurisdiction 
his personal status becomes immediately affected by a new law, and he has 
those personal capacities only which the*iocal law allows. The civil capacities- 
and incapacities with which he is affected by the law of his domicil, cannot 
avail either for his benefit or to his prejudice, any further than as they are 
coincident with those recognized by thc # local law, or as that community may, 
on principles of national comity, choose to adopt the foreign law. Though 
the civilians, as has been observed, generally hold that the law of the domicil 
should govern as to the personal status, it is by no means true that they are 
universally agreed. Voet, one of the most eminent, of whom it has been said 
that by his clearness and logic he merits the title of the geometer of jurispru¬ 
dence, (Merlin, Qnest. de Droit Confession, sect 2, note 1,) after stating that 
such is the opinion of the majority, plurium opinio, gives his own opinion in 
decisive terms, that personal statutes, as well as those relating to things, are 
limited in their operation to the country by which they are established; and 
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laws he was declared to be, and was held as a slave. 


tlieir freedom, but shall be eompellablc to return; but if the owners shall neg¬ 
lect to comply with the prescribed regulations, the negroes shall become free, 
and the owners shall lose all property in them. 20 Howell, State Trials, 15, 
note. The constitution and laws of the United States, then, are confined to 
cases of slaves escaping from other States, and coming within the limits of this 
State, without the consent and against the will of their masters, and cannot by 
any sound construction extend to a case where the slave docs not escape, and 
does not come within the limits of this State against the will of the master, but 
by his own act and permission. This provision is to be construed according to 
its plain terms and import, and cannot be extended beyond this, and where 
the case is not that of an escape, the general rule shall have its effect It is 
upon these grounds, we are of opinion, that an owner of a slave in another 
§jtate where slavery is warranted by law, voluntarily bringing such slave into 
this State, has no authority to detain him against his will, or to carry him out 
of the State against his consent, for the purpose of being held in slavery. The 
opinion is not to be considered as extending to a case where the owner of a 
fugitive slave, having produced a certificate according to the law of the United 
States, is bona fide removing such slave to his own domicil, and in so doing ■ 
passes through a free. State; where the law confers a right or favor, by neces¬ 
sary implication it gives the means of executing it. Nor do we give any opin- 


he supports his opinion by the authority of the Roman law, as well as by that 
plain and obvious axiom of the jus gentium, that the legislative power of every 
government is confined to its own territorial limits. Ad Pand. L. 1, tit. 4, part 2, 
note 5, 7, 8. Gail, who has been styled the Papinian of Germany, n^intains 
the same opinion in terms equally positive. Pract. Obs. L. 8, Obs. 122, note 11. 
The inconveniences which would ^pblt from a practical adoption of the prin¬ 
ciple that the law of the domicil must prevail, which determines the personal 
status of the individual, wherever he may be, would be found to be very great. 
If we admit that a foreigner has all those personal capacities and civil qualities 
in this country which the law of his domicil allows, to be consistent and follow 
out the principle we must adopt all those subsidiary laws of his domicil which 
regulate and protect him in the enjoyment of his personal status. If, for ex¬ 
ample, we acknowledge the relation of master and slave, eur law should, in 
consistency, arm the master with the authority to govern his slave, With the 
power of disposing of his person and labor, which he enjoys by the law of his 
own country. It would be a mockery to acknowledge the relation of master 
and slave and to deny all the legal consequences which that relation imports. 
If we adopt the artificial dittinctions of other nations with regard to thfeir sub¬ 
jects, when they are temporarily resident among us, it would seem that we 
must also adopt that part of their laws which regulate those artificial relations, 
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Lord Stowell, in a case of this sort, held, that upon such 


ion upon the case, where an owner of a slave in one Slate, is bon ft fide remov¬ 
ing to another State, where Slavery is allowed, and in so doing necessarily 
passes through a free State, or, arriving by accident or necessity, he is com¬ 
pelled to touch or land therein, remaining no longer than necessary. Our 
geographical position exempts us from tliq probable necessity of considering 
such a ease, and we give no opinion respecting it. The child, who is the sub¬ 
ject of this habeas corpus, being of too tender years to have any will or give 
any consent to be removed, and her mother being a slave, and having no will 
of her own, and no power to act for her child, she is necessarily left in the cus¬ 
tody of the law. The respondent having claimed the custody of the child, in 
behalf of Mr. and Mrs. Slater, who claim the # right to carry her back to Louisi¬ 
ana, to be held in a state of slavery, we are of opinion, that his custody is not 
to be deemed by the Court a proper and lawful custody. Under a suggestion 
made in the outset of this inquiry, that a probate guardian would prpbably be 
appointed, we shall for the present order the child into a temporary custody, 
to give time for an application to be made to the judge of probate. [See also 
Commonwealth v. Taylor,* 3 Mete. 72, where this doctrine was reaffirmed, and 
where it was also held that the consent of a negro slave, then only eight years 
of age, would not authorize an order for his removal to a estate of slavery, and 
‘he was delivered over to a guardian appointed for him by the Court of Probate 
of Massachusetts, where he then was.] 


and the rights and duties which result from them. Natural relations of for¬ 
eigners, and such as are established by our own domestic institutions, we recog¬ 
nize in foreigners who are temporarily resident among ug; but the rights and 
obligations which flow from them must, as a general rule at least, be deter¬ 
mined by our own law, and be enforced b£kich means only as the local law 
allows. But those merely artificial distinctions, those capacities ami* disqualifi¬ 
cations of mere positive institution, established by different communities among 
their members, which are not founded in nature but which relate to their own 
domestic economy, their municipal institutions, and their peculiar social organ¬ 
ization, cannot be admitted to follow tfiem into other nations in whose laws 
such distinctions are unknown, without disturbing the whole order of society, 
. and introducing into communities privileged castes of persons, each governed 
to a coiftiderable extent by different laws and affected by personal privileges 
peculiar to themselves, and totally at variance with the habits, social order, 
and the laws of the community among whom they reside. I have thus far*con¬ 
sidered the subject as it was presented in one branch of the argument, as 
purely * question of the jus gentium, to which the same considerations will 
apply whether it be raised in one country or another, and I come to the con¬ 
clusion that the libellant is not disqualified from maintaining an action for a 
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a return of the slave to his original domicil, the state of 


personal tort committed within our jurisdiction, merely because he is by the 
laws of his own country rendered incapable of maintaining an action in the 
forum of his domicil. And that conclusion will be fortified by recurring to our 
own domestic jurisprudence. It is stated by Mr. Justice Story as one of the 
rules which appear to bo best established by the jurisprudence of this country 
and England, that personal disqualifications, not arising from the laiv of nature 
but from the principles of the positive or customary law of a foreign country, 
are not generally regarded in other countries where the like disqualifications 
do not exist Conflict of Laws, 97. It is now fully settled in England, though 
it was once a doubtful question, that if a minor, who is disqualified from enter¬ 
ing into the marriage contract without the consent of his guardian, goes into 
Scotland, where a minor has that capacity without such consent, and is mar¬ 
ried conformably to the laws of Scotland, the contract will be held valid and 
binding by the law of England. Compton v. Bearscroft, Bullcr’s N. P. 115. 
Tlio same principle is fully established in this country. 2 Kent’s Com. 92, 93; 
Conflict of Laws, 115, 116; Medway v. Needham, 16 Mass. 11. 157; West 
Cambridge v. Lexington, U Pick. 506; Putnam v. Putnam, 8 Id. 506. And 
though the considerations on which such marriages have been held valid in the 
domestic forum of ttye parties, where there has been a studied evasion of tho 
law of their domicil, is the hardship and the mischief which would arise to 
society by bastardizing the issue of such marriages, yet it is not the less a 
distinct recognition of the principle that the legal capacity of a person do 
an act depends on the law of the place where the act is done. Huber (De 
Conflictu Legum, 1-8) denies that the magistrate in the forum of the domicil 
is bound by the jus gentium to admit the validity of such marriages in direct 
evasion of the law of the parties’ own country, yet no doubt can be entertained 
that they would be held valid in every other forum. And in a case where 
two British subjects, being minors, 1 ^rerc in Fyance for the purpose of educa¬ 
tion, and intermarried there, it was held that the validity of the marriage, and 
of course the capacity of the parties to enter into tho contract, was to be de¬ 
termined by the law of France, and not by that of England, although the 
English domicil remained unchanged, and the marriage being a nullity by the 
law of France, was held to be void in England. Conflict of Laws, 77; 2 
Haggard, Consist. It. 407, 408. It has been decided in Massachusetts, after 
the most deliberate consideration, that a person'who has been convicted of an 
infamous crime which rendered him incapable of being received as a witness in 
the country where the conviction took place, is a competent witness when in 
another jurisdiction. Commonwealth v. Green, 17 Mass. R. 515. This is 
another application of the general principle that the personal status of an indi¬ 
vidual is to be determined by the law of the place where he is, as to adls done 
within that jurisdiction, and that the civil incapacities which attach to him in 
one country do not follow him into another. By the law of France a man 
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slavery would reattach upon him. On that occasion he 
said : ^The entire change, of the legal character of indi¬ 


does not attain to the age of legal majority until the age of twenty-five. If a 
Frenchman entered into a contract in this State, where the age of majority is 
twenty-one, between the ages of twenty-one and twenty-five, would he be 
allowed to avoid it on the plea of minority ? The supreme court of Louisiana 
has said that in such a case the contract would be binding, and that the capac¬ 
ity of the person would depend on the law of the place where the contract 
was made, and - not on that of the person’s domicil. Conflict of Laws, 78; 
Saul v. His Creditors, 17 Martin’s Rep. 596; and though that court does not 
appear to have a Settled opinion on the general question how far the personal 
status of an individual, as it is fixed by the law of his domicil, may be changed 
by the law of the place where the act is doqp, it is apprehended that the opin¬ 
ion here expressed would be followed in this State. But the clearest and most 
distinct recognition of the principle that the civil capacities and incapacities 
of an individual are to be determined by the law of the place where the per¬ 
son is, and not by that of his domicil, is found in the decisions upon the very 
subject which is involved in this case — that of slavery. It was decided in 
1772, in Sommersett’s case that a slave who was carried by his master to Eng¬ 
land, from any of the colonies, became free as soon as he stepped on English 
ground. 1 Black. 425, note; Loft’s R. 1 ; 11 St. Trials, 340. A similar decis¬ 
ion, some years after, was made in Scotland. 2 Hagg.^118. It is supposed, 
indeed, that a different rule prevailed before that decision. It is said that tlie 
traffic in slaves had for a long series of years been as public and notorious in 
London as in the colonies, and that the legality of it had been sustained by 
the most eminent lawyers in the kingdom. The Slave Grace, 2 Haggard’s R. 
105—114. However that may be, the law as it was then declared, has never 
since been brought into doubt; and whether the real grounds of the decision are 
to be found, as intimated by Lord Stowell, in the “ increased refinement of the 
sentiments and manners of the age,” or in %e maxims of the ancient common 
law renting to villanftge, (2 Haggard, 109,) it seems to me that it may be well 
vindicated upon those principles of the jus gentium which have already been 
frequently mentioned, and which are indicated by Lord Stowell in another 
part of the same opinion. “ The enUr^change of the legal character of indi¬ 
viduals, produced by a change of local situation, is far from being a novelty in 
the law. A residence in a new country introduces a change of legal condition, 
which imposes rights and obligations totally inconsistent with the former rights 
and obligations of the same persons. Persons bound by particular contracts 
which restrain their liberty, debtors, apprentices, and others, lose their cnar- 
apter and condition for the time, when they reside in another country, and are 
entitled as persons totally free,.though they return to their original servitude 
and obligations upon coming back to the country ^hey had quitted.” 2 Hag¬ 
gard, 113. But if the decision in Sommeroett’s case did not entirely approve 
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victuals, produced by the change of local situation, is far 
from being a novelty in the law. A residence in a new 


itself to tKe judgment of that eminent magistrate, we may set against his 
doubts the opinion of another learned judge, although he also may be thought 
td trace the decision to the improved moral perceptions of the age, and the 
more full development of the principles of natural equity and universal jus¬ 
tice, than to any ancient maxims of the common law, considered as a mere 
municipal code. “It is matter of pride to me,” says Mr. Justice Best, “to 
recollect that while economists and politicians were recommending to the 
legislature the protection of this traffic, and senators were framing statutes for 
its promotion, and declaring it a benefit to the country, the judges of the land, 
above the age in which they lived, standing on the high ground of natural 
right, and disdaining the lower d&ctrine of expediency, declared that slavery 
was inconsistent with the genius of the English constitution, and that human 
beings could not be the subject-matter of property. As a lawyer, I speak of 
that early determination, when a different doctrine was prevailing in the sen¬ 
ate, with a considerable degree of professional pride.” Forbes v. Cochran, 2 
Barn. & Cresw. 448. But to whatever cause is to be ascribed this change of 
the common law of England, if change it was, it ha^ since that time been con¬ 
sidered the settled law, that a slave on being introduced into England becomes 
free. And the law ds it was then declared by Lord Mansfield, is believed to be 
generally adopted by«the non-slaveholding States, in this country. Conflict of 
Laws, 92; Case of # Francisco, 9 Amer. Jurist, 490. The question was very 
fully considered by the supreme court of Massachusetts, in the recent case of 
the Slave Med, 1 August, 1836, and it was decided, that a slave on coming into 
that State became free, except in a case falling within the provisions of the 
constitution of the United States, and the act of Congress, of Feb. 12,1798, 
"by which provision is made for delivering up persons who are held to labor or 
service in one of the United States on their escaping into another. If the 
owner voluntarily brings his slave into the State, the case docs not come within 
the provisions of the law, and he beepmes free. The same doctrine was held 
by Mr. Justice Washington in the case of Butler v. Hopper, 1 Wash. C. C. R. 
499, and again in Ex parte Simmons, 4 Wash. C. C. R. 396. And it appears 
from the cases of Lunsford v. CoquKloh, 14 Martin’s R. 405, and Rankin v. 
Lydia, 2 A. K. Marsh. 470, that the principle has been fully recognized in Louisi¬ 
ana and Kentucky, that the relation of master and slave is founded exclusively 
on municipal law for which the courts in those States do not claim aqy extra- 
teMtorial force. All these cases stand upon the principle that slav6iy, and 
wife it as a necessary consequence, all the civil incapacities which are peculiar 
to that servile state, depend entirely on the local law. It follows of course 
that when a slave passes into a country, by Ahose laws slavery is not recog- 
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country often introduced a change of legal condition, 
which imposes rights and obligations totally inconsistent 


nised, his- civil condition is changed from a state of servitude, to that of free¬ 
dom, and he becomes invested with those civil capacities which the law of the 
place imparts to all who stand in tjie same category. It is, indeed, said by 
the Chief Justice Shaw, in delivering the opinion of the court, in the case 
of the Slave Med, that “ slaves in such case become free, not so much because 
any alteration is made in their status or condition, as because there is no law 
which will warrant, but there are laws, if they choose to avail themselves of 
them, which prohibit their forcible detention, or forcible removal.’ If by this 
is meant there is no change in the personal state of a slave in relation to the 
law of the country he has left, it may well be admitted to be correct. The law 
of that country, notwithstanding he is for the time withdrawn from its direct 
and immediate control, would hold him to be a slave until he acquired his free¬ 
dom in some of the forms of emancipation known to that law. His mere transit 
into a country whose law declared him free, within its jurisdictional limits 
would not per se liberate him from the incapacities and obligations resulting 
from the law of his domicil within the legitimate sphere of that law’s operation, 
and if he were to return to that country the condition of servitude would 
reattach to him precisely as when he left it. So it was decided by Lord 
Stowell, in the case of the slave Grace, and the same principle is distinctly 
established by the case of Williams v. Brown, 8 Bos. & Pull. 69. But it by no 
mean* follows that because the law of his domicil holds him to be a slave,*he 
has not, while within a jurisdiction which declares him to be free, all the facul¬ 
ties which belong to a state of freedom. It is difficult to understand what the 
law does, by declaring him free, if it does not invest him with the rights and 
capacities of a free man; and if it does, it confers upon him a personal state 
very different from that of slavery; and there is no abstirdity or contradiction 
in supposing a man to bo a free man in one country and a slave in another. 
Both result from the same principle, the absolute supremacy of the laws of 
every State within its own territorial limits. And though Lord Stowell rather 
sarcastically remarks, that the law of England, by adopting this principle, puts 
the liberty of a man, as it were, into a parenthesis, it is nothing different from 
what occurs in many other cases, in jvhjch an individual is affected by the law 
of his domicil with peculiar capacities and disqualifications, which are recog¬ 
nized either in his favor or against him while resident within another jurisdic¬ 
tion. When he returns to his own country he becomes reinvested with his 
original personal status, and the capacities and disqualifications of the l^r of 
his domicil attach. Take a case of familiar and daily occurrence. A mqn is a 
magistrate in the place of his domicil. He passes out of that jurisdiction, and 
he can exercise no authority as a magistrate. He becomes a private person, 
but on his return to the place of his domicil he rea&sumes his personal status as 
a magistrate. The law which declares a slave free on his introduction into this 
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with the former rights and obligations of the same per¬ 
sons. Persons, bound by particular contracts, which re¬ 


country, by necessary consequences, if it be not an identical proposition, 
'declares him to be possessed of the civil qualities of a freeman, and confers ob 
the faculty of vindicating his rights, |ad claiming redress for wrongs'in the 
Ordinary course of justice; and this general proposition is an answer to another 
part of the argument, that the libellant in this case, was put under the govern¬ 
ment of the respondent who stood loco domini, the owner having delegated to 
him his authority. That authority when the slave was within the jurisdiction 
of this country, could be exercised only under the restrictions of our law. 
Years before the decision of Sommersctt’s case, it was said by Lord Chancellor 
Northington, that a negro might maintain an action in England, against his 
master for ill usage. Shanley v. Harvey, 2 Eden, Rep. 126, quoted, 2'Hagg. 
R. 116. It was supposed in the argument that a distinction might be made, 
founded on the circumstance that the tort was committed on the high seas, 
which are within the common jurisdiction of all nations. It is true that no 
nation can claim an exclusive jurisdiction over any part of the high seas, but 
all nations can, and do claim an exclusive jurisdiction over their own vessels 
that float on the high seas. • A foreigner who is a passenger on board an Amer¬ 
ican vessel, when the vessel has left the port, and is beyond the jurisdiction of 
his own country, is amenable to the laws of this country and is under their 
protection. If he commits a crime he may be indicted in our courts, and 
punished by our laws. If he commits a tort, he is personally liable to answer 
for it in our courts, and if he suffers a wrong he may appeal to the laws of this 
country for redress, as much as though the wrong had been done him on land. 
If the libellant would not be precluded from maintaining an action for a tort 
done on land, he may equally maintain one for a tort done in an American 
vessel on the high sea#. Forbes v. Cochrane, 2 Barn. & Cresw. 448. It was 
supposed at the argument that the capacity of the libellant to maintain this 
action in the courts of the United States may stand on grounds somewhat 
different from what it would in the State courts; that slavery existing in son^e 
-of the individual States, and not being prohibited by the constitution and laws 
of the United States, the national courts might be bound by the principles, of 
the jus gentium to recognize the incapacities of slaves having a foreign domi¬ 
cil, even where it would not be done by the State courts, and that the national 
tribunals are under the same obligations in this respect, whether sitting in a 
State where slavery is admitted, or where it is prohibited. If this were con¬ 
ceded, and in the view which I take of the case I do not think it necessary to 
give pn opinion upon the question, the answer is, that a court sitting in Louisi¬ 
ana fa qp more bound, than one sitting in Maine, to recognize as to any aets, or 
rights; acquired, within the exclusive jurisdiction of the United States, the 
artificial incapacities of pefaons resulting from a foreign law. The question 
in both cases, would be, whether the party could by the laws of'the United 
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strain their liberty, debtors, apprentices, and others, lose 
their character and condition for the time, when they re¬ 
side in another country, and are entitled as persons total¬ 
ly free, although they return to their original servitude 
and obligations, upon coming back to the country they 
had quitted; and even in the case of slavery, slaves them- 
selves possess rights and privileges in one character, which 
theyare not entitled to in another. The domestic slave 
may, in that character, by law accompany his master or 
mistress to any part of the world. But that privilege ex¬ 
ists no longer than his character of domestic slave attaches 
to him; for should the owner ‘deprive him of the char¬ 
acter of being a domestic slave by employing him as a 
field Blave, he would be deprived of the right of accompa¬ 
nying his master out of the colony.” 1 [In exact accor¬ 
dance with this doctrine, it has been frequently held 
in the American slave States, that if a master re¬ 
moves with, or sends his slave to a free State, for a 


States, having a standing in court The court certainly is not bound to en¬ 
force against him, a personal incapacity derived from the law of his domicil, 
because that law can have no force in this country any further than our law on 
the principles of comity chooses to adopt it; and every nation will judge for 
itself how far it is consistent with its own interest and policy to extend its com¬ 
ity in this respect. If the legislative power has prescribed no rule, the courts 
must of necessity decide in each individual case as it is presented, and however 
embarrassing and perplexing the case may sometimes be, the courts cannot 
escape them. If the incapacity alleged were slavery, it is not for me to say 
what would be the judgment of a*eourt sitting within a jurisdiction where 
slavery is allowed, but sitting as this court does, in a place where slavery by 
the local law is prohibited, I do not feel myself called upon to allow that dis¬ 
qualification when it is alleged by a wrongdoer, as attaching to the libellant 
by the laws of a foreign power, for the purpose of withdrawing himself from 
responsibility for his own wrong.” 

1 The Slave Grace, 2 Hagg. A dm. R. 94, 113, 114. It seems that v Christi¬ 
na; us and Gudelin held the same opinion as Lord Stowell. See Christinreus, 
VoL 4, Decis. 80, n. 4, p. 115, cited also, 1 Burge, tiom. on Col. and For. Law, 
P. 1, eh. 10, p. 749. 
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temporary purpose, and not with intent to ahandott his 
domicil in a slave State, and the slave voluntarily returns 
to the slave State, his condition reattaches, and he has 
not acquired a right to freedom by a temporary so¬ 
journ in a free country. 1 But if while temporarily in 
& free State with the consent of his master, a slave 
claims his freedom, and refuses to return to a state 
of servitude, the power of the master over hftn is 
gone. 2 ] 


[' Liza v. Puissant, 7 Louis. Ann. R. 80; Conant v. Guesnard, 5 Id. 696 ; 
Lewis v. Fullerton, 1 Rand. 15, a9 explained in Hunter v. Fplcher, 1 Leigh, 
172; Graham r. Strader, 5 B, Monroe, 173; Mary v. Brown, 5 Louis. Ann. 
R. 269 ; Collins v. America, 9 B. Monroe, 565; Maria v. Kirby, 12 Id. 545 ; 
Haynes v. Forno, 8 Louis. Ann. R. 35; Hinds v. Brazcalle, 2 How. 841. 

* The People v. Lemmon, 5 Sandf. R. 681, Paine, J., said: “I certainly 
supposed, when this case \fas first presented to me, that, as there could be no 
dispute about the facts, there would be no delay or difficulty in disposing of 
it But, upon the argument, the counsel for the respondent cited several 
cs^es which satisfied me that this case could not be decided, until those cases 
had been carefully examined. The principle which those cases tend more or 
less forcibly to sustain, is, that if an owner of slaves is merely passing from 
home with them, through a free State, into another slave State, without any 
intention of remaining, the slaves, while in such free State, will not be allowed 
to assert their freedom. As that is precisely the state of facts constituting this 
case, it becomes necessary to inquire whether the doctrine of those cases can 
be maintained upon general principles, and whether the law of this State does 
not differ from the laws of those States where the decisions were made. I shall 
first consider whether those cases can be sustained upon general principles. 
The first case of the kind which occurred, was that of Se waifs slaves, which 
was decided in Indiana, in 1829, by Judge Morris, and will be found reported 
in 3 Am. Jurist, 404. The return to«the habeas corpus stated that Sewall 
. resided in Virginia, and owned and held the slaves under the laws of that 
State; that he was emigrating with them to Missouri, and on his way was 
passing through Indiana, when he was served with the habeas corpus. It, 
however, appeared on the hearing, that Sewall was not going to Missouri to 
reside, but to Illinois, a State whose laws do not allow of slavery. The judge 
for thi^reason discharged the slaves. This case, therefore, is not in point, and 
would be entirely irrelevant to the present, were it not for a portion of the 
judge’s opinion, which was not called for by the case before him, but applies 
directly to the case now before me. ‘By the law,' he says, ( of nature and 
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the ubiquity of the law of the domicil, as to the capacity, 


of nations, (Vattel, 160,) and the necessary and legal consequences resulting 
from the civil and political relations subsisting between the citizens as well as 
the States of this federative republic, I have no doubt but the citizen pf a slave 
State has a right to pass, upon business or pleasure, through any of the States, 
attended by his slaves or servants; and while he retains the character and 
rights t>f a citizen of a slave State, his right to retain his slaves would be un¬ 
questioned. An escape from the attendance upon the person of his master, 
while on a journey through a free State, should be considered as an escape 
from the State where the master had a right of citizenship, and by the laws of 
which the service of the slave was due. The emigrant from one State to 
another might be considered prospectively as the citizen or resident of the 
State to which he was removing; and should be protected in the enjoyment of 
those rights he acquired in the State from which he emigrated, and which are 
recognized and protected by the laws of the State to which he is going. But 
this right I conceive cannot be derived from any provision of positive law/ 
The next case relied upon is Willard v. The People, 4 Scammon, R. 461, and 
which was decided in thfc State of Illinois in 184$. It was an indictment for 
secreting a woman of color owing service to a resident of Louisiana. The 
indictment was under the 149th section of the Criminal Code, which provides, 
that 4 if any person shall harbor or secrete any negro, mulatto, or person of 
color, the same being a slave or a servant owing service or labor to any other 
persons, whether they reside in this State or in any other State, or territory, 
or district, within the limits and under the jurisdiction of the United States, or 
shall in anywise hinder or prevent the lawful owner or owners of such slaves 
or servants from retaking them in a lawful manner, ever}: such person so offend¬ 
ing shall be deemed guilty of a misdemeanor, and fined not exceeding five hun¬ 
dred dollars, or imprisoned not exceeding six months/ It appeared that the 
woman of color was a slave, owned by a resident of Louisiana, and that, while 
passing with her mistress from Kentucky to Louisiana through the State of Illi¬ 
nois, she made her escape in the latter State, and was secreted by the defend¬ 
ant. There were several questions raised in the ease which it is unnecessary 
now to notice. The indictment, whk:h*was demurred to, was sustained by the 
court The main objection to it was that the section of the code under which 
it was found was a violation of the sixth article of the constitution of the State 
of Illinois, which declares that 4 neither slavery nor involuntary servitude shall 
hereafter be introduced into this State, otherwise than in the punishment of 
crimes, whereof the party shall have been duly convicted/ The coitrt, in 
answering this objection say, — 4 The only question, therefore, is the-*right of 
transit with a slave ; for if the slave upon entering ) our territory, although for 
a mere transit to another State, becomes free under the constitution, then the 
defendant in error is not guilty of concealing snch a person as is described in 
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"state, and condition of persons, as an absolute and gener¬ 
al doctrine, a learned Judge in the Scottish courts 1 has 

——-■——-« 

the law and in the indictment. Th^ 149th section of the Criminal Code, for a 
violation of which the plaintiff is indicted, does most distinctly recognize the 
existence of the institution of slavery in some 4 >f these United States, and 
whether the constitution and laws of this State have or have not provided ade¬ 
quate remedies to enforce within its jurisdiction that obligation of service, it 
has provided by this penal sanction, that none shall harbor or conceal a slave 
within this State, who owes such service out of it. Every State or government 
may or may not, as it chooses, recognize and enforce this law of comity. And 
to this extent this State has expressly done so. If we should, therefore, re¬ 
gard ourselves as a distinct and separate nation from our sister States, still, as 
by the law of nations (Vattel, B. 2, ch. 10, § 132, 133, 134) the citizens of one 
government have a right of passage through the territory of another peaceably, 
for business or pleasure, and that too without the latter's acquiring any right 
over the person or property (Vattel, B. 2, § 107, 109), we could not deny 
them this international right without a violation of our duty. Much less could 
we disregard their constitutional right, as citizens of one of the States, to all 
the rights, immunities, and privileges of citizens of the several States. It 
would be startling, indeed, if we should deny our neighbors and kindred that 
common right of free and safe passage which foreign nations \yould hardly dare 
ddby. The recognition of this right is no violation of our constitution. It is 
not an introduction of slavery into this State, as was contended in argument, 
and the slave does not become free by the constitution of Illinois by coming 
into the State for the mere purpose of passage through it’ Another case cited 
by the respondent’s counsel, was the Commonwealth v. Aves, 18 Pick. R. 193. 
In this case the owner brought her slave with her from New Orleans to Bos¬ 
ton, on a visit to her father, with whom she intended to spend live or six 
months, and then return with the slave to New Orleans. The slave being 
brought up on habeas corpus, the court ordered her discharge. The case was 
fully argued, and Chief Justice Shasv closes a very elaborate opinion with 
these words: 4 Nor do we give any opinion upon the Chsc, where an owner 
of slaves in one State is bond. tide removing to another State where slavery is 
allowed, and in so doing necessarily passes through a free State, or where by 
accident or necessity he is compelled to touch or land therein, remaining no 
.longer than necessary.’ I have quoted largely from the opinions in these 
cases, in order that it may be understood clearly what is presented by them as 
their governing principle. The respondent’s counsel insists it is this, — That 
by the law of nations, an owner of a slave may, either from necessity or in the 
absendf of all intention to remain, pass with such slave through a State where 


1 Lord Meadowbank; Fergusson on liar, and Divorce, Appx. 861, 86?. 


CAPACITY OF PERSONS. 


189 


om : ir.J 

not hesitated to hold, that no such doctrine is recognized, 
as of universal obligation in Scotland. “ Would a mar- 
____ _____ 

slavery is not legalized, on his way from one slave State to another, and that 
during such transit through the free State Che slave cannot assert his freedom. 
I admit that this 1 is the principle of these cases, and I now propose to consider 
it. Each case denies that the right of transit can be derived from the provision 
of the constitution of the United States respecting fugitive slaves, and, where 
an opinion was expressed, places the right upon the law of nations. Writers 
of the highest authority on the law of nations agree that strangers have a right 
to pass with their property through the territories of a nation. Vattel, B. 2, 
ch. 9, § 123 to § 136 ; Pufendorf, B. 3, ch. 3, § 5 to § 10. And this right, which 
exists by nature between States wholly foreign to each other, undoubtedly 
exists, at least as a natural right, between tine States which compose our Union. 
But we are to look further than this,. and to see what the law of nations is 
when the property which a stranger wishes to take with him is a slave. The 
property which the writers on the law of nations speak of is merchandise or 
inanimate things. And by the law of nature these belong to their owner. 
Institutes of Just. B. 1, t. 2, § 2. But those writers nowhere speak of a right 
to pass through a foreign country with slaves as property. On the'contrary, 
they all agree that by the law of nature alone no one can have a property in 
slaves. And they also hold that, even where slavery w established by the 
local law, a man cannot have that full and absolute property in a person 
which he may have in an inanimate thing. Pufendorf, B. 6, ch. 3, § 7. It 
ean scarcely, therefore, be said, that when writers on the law of nations main¬ 
tain that strangers have a right to pass through a country with their merchan¬ 
dise or property, they thereby maintain their right to pass with their slaves. 
But the property or merchandise spoken of by writers on the law of nations 
which the stranger may take with him, being mere inanimate things, can have 
no rights; and the rights of the owner are all that can he thought of. It is, 
therefore, necessary to look still further, and to see what is the state of things, 
by the law of nature, ds affecting the rights of the slave, when an owner finds 
himself, from necessity, with his slave in a country where slavery is not legal¬ 
ized or is not upheld by law. It is generally supposed that freedom of the 
soil from slavery is the boast of the common law of England, and that a great 
truth was brought to light in Sommersett’s case. This is not so. Lord Mansfield 
was by no means, so far as the rest of the world is concerned, the pioneer of 
freedom. Whatever honor there may be in having first asserted that slavery 
canQot exist by the law of nature, but only by force of local law, that houor 
among modern nations belongs to France, and, among systems of jurispru¬ 
dence, to the civil law. The case of Sommersett did not occur until the year 
1772, and in 1739 a case arose in France, in which it was held that a negro 
slave became free by being brought into Franco. 13 Causes Cclebrcs, 49. 
But in truth the discovery that by stature all men are free, belongs neither to 
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riage here,” (says he,)“ be declared void, because the par¬ 
ties were ^domiciled in, England, and were minors, when 
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England nor France, but is as old as ancient Rome; and tbo lftw of Rome 
repeatedly asserts that all men by nhture are free, and that slavery can subsist 
only by the laws of the State. ‘ Bella etenim 0r » sunt, et captivitates secutse 
et servitutes quae sunt naturali juri contra rise; jure enim naturali omnes horn* 
ines ab initio liberi nascebantur.’ Institutes, B. l,t 2, s. 2. ‘ Naturalia qui- 
dem jura, quae apud omnes gentes pereeque servantur, divina quadanf provi- 
dentia constituta, semper firma atque immutabilia permanent* Institutes, B. 
1, t 2, s. 11 ; Digest, B. 1, t. 1, s. 4; B. 1, t 5, ss. 4, 5. The writers on the 
law of nations uniformly maintain the same principle, namely, that by the law 
of nature all men are free, and that where slavery is not established and up* 
held by the law of the State there can be no slaves. Grotius, B. 2, ch. 22, s. 
11; Hobbes do Cive, B. 1, ch. 1, s. 3; Pufendorf, (Barbeyrac) Droit de la 
Nature, B. 3, ch. 2, ss. 1, 2, B. 6, ch. 3, s. 2. The same writers also hold that 
by the law of nature one race of men is no more subject to be reduced to sla¬ 
very than other races. Pufendorf, D. 3, oh. 2, s. 8. When wo are consider¬ 
ing a master and slave in a free State, where slavery is not upheld by law, we 
must take into view all thefe principles of the law oftiature, and see how they 
are respectively to be dealt with according to that law; for it will be remem¬ 
bered that the master can now claim nothing except by virtue of the law of 
nqjure. lie claims under that law a right to pass through the country. That 
is awarded to him. But he claims in addition to take his slave with him; but 
upon what ground ? That the slave is his property. By the same law, how¬ 
ever, under which he himself claims, that cannot be ; for the law of nature 
says that there can be no property in a slave. We must look still further to 
see what is to be done with the claims of the slave. There being nofe no law 
but the law of nature, the slave must have all his rights under that, as well as 
the master; and it is just as much the slave’s right under that to bo free as it 
is the master’s to pass through the country. It is very clear, therefore, that 
the slave has a right to his freedom, and that the master cannot have a right 
to take him with him. As the cases cited by the respondent’s counsel all rest 
the master’s right of transit exclusively upon the law of nations, and admit 
that he cannot have it under any other law, I have thus followed out that 
view, perhaps at unnecessary length, in order to see to what it would lead. 
In order to prevent any misapprehension as to the identity of the law of na¬ 
ture and the law of nations, I will close my observations upon this part of the 
case with a citation upon that point from Vattel. Preliminaries, § 6. ‘ The 
law of nations is originally no more than the law of nature applied to nation*' 
I ought also to notice here that the respondent’s counsel, Upon the authority 
of the case in Illinois, insisted that this right of transit with slaves is strength¬ 
ened by that clause'in the Constitution of the United States which declares 
that ‘ The citizens of each State shall be entitled to all the privileges and 
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they married here, and of course inp&pable, by the law of 
that country, of contracting marriage ?< This category of 
law does not. affect the contracting individuals, only, but 
the public^ and that in various ways. And the conse¬ 
quences would prove not a little inconvenient, embarrass¬ 
ing, and probably even inextricable, if the personal inca- 

a 


immunities of citizens in the several States.' The case in Indiana, on the 
other hand, says expressly that the right does not depend upon any positive 
law. I think this remark must have found its way into the opinion of the 
judge who decided the Illinois case without due consideration. I have always 
understood that provision of the Constitution to mean (at least so far as this 
case is concerned) that a citizen who was absent from his own State, and in 
some other State, was entitled while there to all the privileges of the citizend 
of that State. And I have never heard of any other or different meaning 
being given to it. It would be absurd to say that while in the sister State he 
is entitled to all the privileges secured to citizens by the laws of all the several 
States or even of his own State; for that would be to confound all territorial 
limits, and give to the States not only an entire community, but a perfect con¬ 
fusion of laws. If I am right in this view of the matter, the clause of the Con¬ 
stitution relied upon cannot help the respondent; for if he is entitled whjle 
here to those privileges only which the citizens of this State possess, he cannot 
hold his slaves. I must also here notice some other similar grounds insisted 
upon by tlje respondent’s counsel. He cites Vattel (B. 2, ch. 8, s. 81) to prove 
that the goods of an individual, as regards other States, arc the goods of his 
State. I have already shown that by the law of nature, about whicli alone 
Vattel is always speaking,’slaves are not goods; and I may add that what Vat¬ 
tel says in the passage to which the counsel refers, has no connection with the 
right of tranat through a foreign country. Besides, in the case from Illinois 
referred to by respondent’s counsel, the court distinctly declare (Willard v. 
People, 4 Scammon’s R. 471) that they ‘ cannot see the application to this case 
of “the law of nations in relation to the domicil of the owner fixing the condi¬ 
tion of and securing the right of property in this slave, and regarding the 
slave as a part of the wealth of Louisiana, and our obligation of comity to 
respect and enforce that right’ ” And so if a slave is allowed by his master to 
reside and acquire a domicil in a free country, and subsequently returns vol¬ 
untarily to a slave State, it is held, even in slave States, that he is still free. 
Tom Davis v. Tingle, 8 B. Monroe, 545 ; Rankin v. Lydia, 2 A. K. Marsh, 467; 
Bush v. White, 9 B. Monroe, 104 ; Guillemette t\ Harper, 4 Rich. 186 ; Jose¬ 
phine v. Poultney, 1 Louis. Ann. R. 829; Brown v. Smith, 8 Id. 59; Marie 
Louise v. Marot, Louis. R. 475; Eugenie v. Preval, 2 Id. 180; Smith v. 
Smith, 18 Id. 444 ; Celestie v. Himel, 10 Id. 187.] 


192 


CONFLICT OF LAWS. 


[OH. IV. 


pacities of individuals, as of majors and minors, the com¬ 
petency to contract marriages, and infringe matrimonial 
engagements, the rights of domestic authority and service, 
and the like, were to be qualified and regulated .by for¬ 
eign laws and customs, with which the mass of the "pop¬ 
ulation must be utterly unacquainted. Accordingly, the 
laws of this description seem nowhere to yield to those of 
foreign countries; and accordingly, it is believed, no, 
nation has hitherto thought of conferring powers and 
forms on its courts of justice, adequate for enabling them 
to execute over foreigners regular authority for enforcing 
the observance by them Of the laws of their own country, 
when expatriated. In fact, the very same principles, 
which prescribe to nations the administration of their own 
criminal law, appear to require a like exclusive adminis¬ 
tration of law relative to the domestic, relations. Hence, 
both in England and Scotland, the most regular constitu¬ 
tion abroad of domestic slavery was held to afford no 
claim to domestic service in this country, though restric¬ 
tions for only such service, and under such domestic 
authority, as our laws recognized. The whole order of 
society would be disjointed, were the positive institutions 
of foreign nations concerning the domestic relations, and 
the capacities of persons regarding them, admitted to 
operate universally, and form privileged castes, living 
each under separate laws, like the barbarous nations dur¬ 
ing many centuries after their settlement in the Roman 
empire.” 1 

§ 98. These diversities in the practical jurisprudence 
of different countries, as to the effect of personal ability 
and. disability, and personal capacity or incapacity, abun¬ 
dantly establish, in the first place, that there is no gen- 


1 Lord MeadoUrbank; Fergusson on Mar. and Divorce, Appx. 361, 862. 
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eral rule on the sykject, which is admitted by all nations; 
and, in the next place, that the very exceptions intro¬ 
duced or conceded by those who most strenuously con¬ 
tend for the universal operation of the law of the domicil 
of the party, either native or acquired, in cases of this 
nature, as satisfactorily establish, that no general rules, 
have been or can be established, which may not work 
serious inconvenience to the interests or institutions of 
some particular countries, or to some particular classes of 
capacities or incapacities. The proper conclusion, then, 
to be drawn from this review of the subject is, that the 
rule of Huberus is correct, that no nation is under any 
obligation to give effect to the laws of any other nation, 
which are prejudicial to itself or to its own citizens; that 
in all cases every nation must judge , for itself, what for¬ 
eign laws are so prejudicial or hot; and that, in cases not 
so prejudicial, a spirit of comity and a sense of mutual 
utility ought to induce every nation to allow full force 
and effect to the laws of every other nation. This is the 
doctrine asserted by Mr. Chancellor Kent; and it certain” 
ly has a most solid foundation in the actual practice of 
nations. “There is no doubt,” (says lie,} “of the truth of 
the general proposition, that the laws of a country have 
no binding force beyond its own territorial limits; and 
their authority is admitted in other States, not ex propno 
vigore , but ex comitate ; or in the language of Huberus, 
Quatcnus sine prcejudicio ihdutgentium fieri potest. Every 
independent community will judge for itself, how far the 
comitas inter communitates is to be permitted to interfere 
with its domestic interests and policy, etc’. It is a max¬ 
im, that Locus regit actum , unless the intention of the par¬ 
ties to the contrary be clearly shown. It is, however, 
a necessary exception to the universality of the rule, that 
no people are bound to enforce, or hold valid in their 
confl. 17 
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courts of justice, any contract, which i| injurious to their 
public rights, or offends their morals, or contravenes their 
policy, or violates a public law.” 1 

§ 99. In discussing this subject, our attention has been 
more particularly drawn to the common cases of incapac¬ 
ity, resulting from minority, and marriage, and legitima¬ 
cy. But the principles which apply to them are w not 
materially different from those which apply to cases of 
idiocy, insanity, and prodigality. The extent of the 
rights and authorities of guardians, curators, parents, and 
masters over persons subjected to their control, or com¬ 
mitted to their charge, may, in a general sense, be said to 
depend, so far as they are to be recognized or enforced 
by and in foreign nations, upon the same common 
ground of international jurisprudence, that is to say, 
upon a general comity, founded in the sense of mutual 
interests, mutual benefits, and mutual obligations to cul¬ 
ture peace and harmony. It was said, on a recent 
occasion, with great force and propriety, by Mr. Chief 
Justice Taney, in delivering the opinion of the Supreme 
Court: “The comity thus extended to otlfbr nations is 
no impeachment of sovereignty. It is the voluntary act 
of the nation, by which it is offered, and is inadmissible, 
when contrary to its policy or prejudicial to its interests. 
But it contributes so largely to promote justice between 
individuals, and to produce a friendly intercourse be¬ 
tween the sovereignties to A^hfch they belong, that courts 


1 2 Kent, Comm. Lect. 30, p. 457, 458, (3d edit.) ; post, § 244 to § 259. See 
also greenwood v. Curtis, 6 Mass. It. 378, 370. This subject is a good deal 
discussed in the able work of Mr. Fcrgusson on Marriage and Divorce; and 
the opinions of the judges in the case of Gordon v. Pyc, in 1815, and that of 
Edmonstone and others, irf 181C, before the Scottish courts, arc particularly 
worthy of examination, from their comprehensive learning and ability. Fer- 
gusson, Appx. p. 276. to p. 363. See also, Id. p. 384 to p. 422. 
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of justice have constantly acted upon it, as a part of the 
voluntary law of nations. 1 

§ 100. In concluding this discussion, as to the opera¬ 
tion of foreign laws on questions relating to the capacity, 
state, and condition of persons, it may be useful to bring 
together some of those rules which seem best established 
in the jurisprudence of England and America, leaving 
others of a more doubtful character and extent to be 
decided, as they may arise in the proper forum. 

§ 101. First. The capacity, state, and condition of 
persons according to the law o£ their domicil will gener¬ 
ally be regarded as to acts done, rights acquired, and con¬ 
tracts made, in the place of their domicil, touching prop¬ 
erty situate therein. If these acts, rights, and contracts 
have validity there, they will be held equally valid 
everywhere. If invalid there, they will be held invalid 
everywhere. 2 

§ 102. Secondly. As to acts done, and rights acquired, 
and contracts made in other countries, touching property 
therein, the law of the country, where the acts are done, 
the rights £#e acquired, or the contracts are made, will 
generally govern in respect to the capacity, state, and 
condition of persons. 3 In affirmance of this doctrine the 
Supreme Court of Louisiana, in a case, where the direct 
question came before them,- expressly stated, that they 
had no difficulty in assenting to the proposition, that con¬ 
tracts entered in other Staites, as it relates to their validi¬ 
ty, and the capacity of the contracting parties, are to be 
tried in Louisiana by the Lex loci celebraii contractus . And 

1 Bank of Augusta v. Earle, 13 Peters, It. 589. 

, a Sec Male v. Roberts, 3 Esp. R. 103; Thompson v. Ketcham, 8 Johns. R. 
189; ante, § G4 to § 68; Id. § 87. See Fudix, CorfHict des Lois Revue Etrang. 
et Fran<j. Tom. 7, 1840, § 38, p. 342 to p. 344. 

8 Ante, § 69, 70 to 74 ; Id. § 80, 81, 82, 87. 



196 


CONFLICT OF LAWS. 


[CH. iV. 

that if a contract was entered into in another State in 
conformity to the local law, to have its effects and exe¬ 
cution there, the Courts of Louisiana cannot declare it a 
nullity on the ground, that it would not be valid accord¬ 
ing to the system of jurisprudence of that State, even if 
one or both of the contracting parties were not citizens of 
such foreign State. 1 

§ 102 a. It has been well remarked by Mr. Burge: 
“This doctrine promotes, whilst that to which it is op¬ 
posed, is inconsistent with those principles of mutual con¬ 
venience, which induce tjie recognition of foreign laws. 
The obstacles to commercial intercourse between the sub¬ 
jects of foreign States would be almost insurmountable, if 
a party must pause to ascertain, not by the means within 
his reach, but by recourse to the law of the domicil of the 
person with whom he was dealing, whether the latter has 
attained the ag£ of majority, and, consequently, whether 
h^ is competent to enter into a valid and binding con¬ 
tract. If the country, in which the contract was litigated, 
was also that in which it had been entered into, and if the 
party enforcing it were the subject of thA country, it 
would be unjust* as well as unreasonable, to invoke the 
law of a foreign State for the benefit of the foreigner, and 
to deprive its own subject of the benefit of the law of his 
own State.” 2 «. 

§ 102 b. He adds: “ It has been hitherto assumed, that, 
according to the law of the domicil, the person was a 
minor, and incapable of contracting, although he had 
attained the age, which in loco contractus constituted major¬ 
ity, and where, according to that law, he was competent 
to contract. In such a case, it has been submitted, that 


1 Mr. Justice Bullard, in Andrews v. His Creditors, 11 Louis. R. 464 ; ante, 
§ 95, note 3, § 96 a. 

* 1 Burge, Conun. on Col. and For. Law, P. 1, ch. 4, p. 132. 
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the Lex loci contractus ought to be followed. It ought also 
to*be followed, if^the converse of that case occurred, and 
he had attained majority according to the law of his dom¬ 
icil, but was a minor according to that which prevailed in 
loco contractus. It is true, in the latter case, the party was 
subject to no greater liability than he would have incur¬ 
red in the place of his domicil. But if the principle be 
correct, that the Lex loci contractus ought to determine the 
validity of a contract when that validity depends on the 
capacity of the contracting party, it must be uniformly 
applied, whether the law prevailing in the domicil be 
that which capacitates or incapacitates. For it would not 
be reasonable, that two different laws should be applied 
to one and the same contract, and that the liability of one 
of the parties should be decided by the Lex loci contractus , 
and that of the other by the Lex loci*domicilii” 1 

§ 103. Thirdly. Hence we may deduce, as a corolla¬ 
ry, that in regard to questions of minority or majority, 
competency or incornpetency to marry, incapacities inci¬ 
dent to coverture, guardianship, emancipation, and other 
personal qualities and disabilities, the law of the domicil 
of birth, or the law of any other acquired and fixed dom¬ 
icil, is not generally to govern, but the Lex loci contractus 
aut actus , the law of the place where the contract is made, 
or the act done. Therefore, a person, who is a minor, 
until he is of the age of twenty-five years by the law of 
his domicil, and incapable, ag $ucli, of making a valid con¬ 
tract there, may nevertheless in another country, where 
he would be of age at twenty-one years, generally make 
a valid contract at that age, even a contract of marriage. 2 


1 1 Burge, Comm, on Col. and For. Law, P. l x> eh. 4, p. 133. 

* Ante, § 75, 79, 80, 81, 82. See also, Pearl r. Ilansborough, 9 Humphreys, 
R. 426. 


17* 




198 


CONFLICT OF LAWS. 


[oh. n. 


| 104. Fourthly. Personal disqualifications, not aris¬ 
ing from the law of nature, but from tile principles of the 
customary or positive law of a foreign country, and espe¬ 
cially such as are of a penal nature, are not generally 
regarded in other countries, where the like disqualifica¬ 
tions do not exist. 1 Hence, the disqualifications, resulting 
from heresy*, excommunication, Popish recusancy, infamy, 
and other penal disabilities, are not enforced in any other 
country, except that, in which they originate. They are 
strictly territorial. 2 So, the state of slavery will not be 
recognized in any country whose institutions and policy 
• prohibit slavery. 3 

§ 105. Fifthly. In questions of legitimacy, or illegiti¬ 
macy, the law of the place of the marriage will generally 
govern, as to the issue subsequently born. If the mar¬ 
riage is valid by thd law of that place, it will generally be 
held valid in every other country, for the purpose of as¬ 
certaining legitimacy and heirship. If invalid there, it 
will generally (if not universally) be held invalid in every 
•other country. 4 * 

§ 105 a. Sixthly. As to issue born before the mar¬ 
riage, if by the law of the country, where they are born, 
they would be legitimated by the subsequent marriage of 
their parents, they will be by such subsequent marriage 
(perhaps in any country, but at all events) in the same 
country, become legitimate, so that, this character of 
legitimacy will be recognized in every other country. If 
illegitimate there, the same character will belong to them 
an every other country. 6 


1 Ante, § 91 to § 96. 

* Ante, § 91, 92, 94, 95. 

* Co. Lit. 79 b., yarg. n. 44; ante, § 96. 

4 Ante, § 79, 80, 81, 86. . 

8 Ante, § 87, § 87 a; Munro v. Saunders, 6 Bligh, R. 468. 
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§ 106. Seventhly. No nation being under any obliga¬ 
tion to yield up its own laws in regard to its own sub¬ 
jects, to the laws of other nations, it will not suffer its 
own subjects to evade the operation of its own funda¬ 
mental policy or laws, or to commit frauds in violation of 
them, by any acts or contracts made with that design in 
a foreign country; and it will judge for itself, how far it 
will adopt, and how far it will reject, any such acts or 
contracts. Hence the acts of prodigals, of minors, of idi¬ 
ots, of lunatics, and of married women, escaping into for¬ 
eign countries, are not to be deemed as, of course, abso¬ 
lutely obligatory, even if sanctioned by the foreign law, 
unless the laws of their own country adopt such foreign 
law, as a rule to govern in such cases. 1 Hence, too, a 
person born before wedlock, who in the country of his 
birth is deemed illegitimate, may riot, by a subsequent 
marriage of his parents in another country, by whose laws 


1 An apt illustration of this rule may he found in the present law of France. 
By that law, a marriage contracted in a foreign country between Frenchmen, 
or a Frenchman and a stranger, is valid, if celebrated according to the forms 
•used in that country, provided it is preceded by a proper publication of banns, 
and the Frenchman does not contravene the other provisions of the French 
law. Upon this law Toullicr remarks, that the conditions, required to be com¬ 
plied with, are those of the code respecting the contract of marriage; for as 
the laws respecting the person follow a* Frenchman everywhere, it results, that 
even in a foreign country he is hold to conform to the French laws relative to 
the age of the contracting parties, their family, and the impediments to mar¬ 
riage. 1 Toullicr, Droit Civil Francois, art. 575, p.» 484. So that French 
minors, who are incapable of contracting a marriage in France, are disabled 
everywhere, even though the marriage would be gooil by the law of the place 
where the marriage is celebrated. The English and American Courts would 
hold such a marriage good. Code Civil, art. 144, 148, 170; Merlin, Iiepcrt. 
tit. Loi, § 6, n. 1 . See also, 2 Kent, Comm. Lect 26, p. 93, note, 3d edition. 
The doctrine of France, in this respect, is but an illustration of the general 
rule, prescribed by the Civil Code of Franco, (ar|, 3,) that the laws respecting 
the state and condition of Frenchmen govern them, even when resident in a 
foreign country. Ante, § 54. 
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such a marriage would make him legitimate, cease to be 
illegitimate in the country of his birth. 1 Hence, also, if a 
marriage is by the laws of a country indissoluble, when 
once contracted between its own subjects, they may not, 
by a mere removal into another country, at least without 
a change of domicil, be deemed capable of contracting a 
new marriage after a divorce, lawful by. the law of the 
place to which they have removed. 2 In short, 6very 
nation, in these and the like cases, will govern itself by 
such rules and principles as are best adapted in its own 
judgment to subserve its own substantial interests, and 
to uphold its own institutions, as well as to promote a lib¬ 
eral intercourse, and a spirit of confidence and reciprocal 
comity with all other nations. But this subject will be 
more fully considered in the succeeding chapters. 


1 Ante, § 79, § 87, § 87 a, § 105 a. 

* See Rex r. Lolley, 1 Russ. & Ryan’s Cases, 23 7; Tovey v. Lindsay, 1 Dow, 
R.«124; Beazley v. Beazley, 3 Ilngg. Eeel. R. 639; McCarthy v. De Caix, 
L831, 2 Russ. & Mylne, R. 620. But see Warrender v. Warrendcr, 9 Bligh, 
K. 89; {X>st, § 215 to § 231, 
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CHAPTER V. 

MARRIAGE. 

§ 107. Having treated of the capacity and incapacity 
of persons, as affected by foreign law, and especially in 
relation to their capacity or incapacity to contract mar¬ 
riage in a foreign country, 1 we shall next proceed to con¬ 
sider more fully the nature and effect of the relation of 
marriage contracted by and between persons, who are 
admitted to he sui juris, and to possess competent capacity 
everywhere. 2 We shall then discuss the manner in 
which that relation may be dissolved, and the effect of 
such dissolution. 

§ 108. Marriage is treated by all civilized nations as a 
peculiar and favored contract. 3 It is in its origin a con¬ 
tract of natural law. 4 It may exist between two individ¬ 
uals of different sexes, although no third person existed 
in the world, as happened in the case of the common 
ancestors of mankind. It is the parent and not the child 
of sodfcty; Principium urbis ct quasi seminarium republican. 
In civil society it becomes a civil contract regulated and 


1 Ante, § 79 to § 90. f 

s On this subject consult 1 Burge, Com. on Col. and For. Law, P. 1, ch. 5 *, 
§ 1, 2, 3, p. 135 to p. 201. 

» * Sec Piers v. Piers, 2 House of Lords Cases, 331. 

4 I have throughout treated marriage as a contract in the common sense of 
the word, because this is the light in which it is ordinarily viewed by Jurists, 
domestic as well as foreign. But it appears to me to be something more than 
a mere contract. It is rather to be deei\ied an institution of society, founded 
upon the consent and contract of the parties; aud in tbi* view it has some 
peculiarities in its nature, character, operation, and extent of obligation, differ¬ 
ent from what belong to ordinary contracts. 
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prescribed by law, and endowed with civil consequences. 
In many civilized countries, acting under a sense of the 
force of sacred obligations, it has had the sanctions of re¬ 
ligion superadded. It then becomes a religious, as well as 
a natural and civil contract; for it is a great mistake to 
suppose, that because it is the one, therefore it may not 
likewise be the other. 1 The common law of England 
(and the like law exists in America) considers marriage 
in no other light than as a civil contract. The holiness 
of the matrimonial state is left entirely to ecclesiastical 
and religious scrutiny. 2 In the Catholic countries, and in 
some of the Protestant countries, of Europe, it is treated 
as a sacrament. 3 

§ 100. There are some remarks on this subject, made 
by a distinguished Scottish judge, so striking, that they 
deserve to be quoted at large. 4 “ Marriage being entire¬ 
ly a personal, consensual contract, it may be thought that 
ttye Lex loci must be resorted to in expounding every 
question, that arises relative to it. But it will be ob¬ 
served, that marriage is a contract mi generis , and differ¬ 
ing, in some respects, from all other contracts; so that 
the rules of law. which are applicable in expounding and 
enforcing other contracts, may not apply to thi# The 
contract of marriage is the most important of all human 
transactions. It is the very basis of the whole fabric of 
civilized society. The status of marriage is juris gentium , 
and the foundation of it, like that of all other contracts, 
rests on the consent of parties. But it differs from other 


1 iJalrymple v. Dalrymple, 2 Ilagg. Consist. R. 63; Lindo v. Belisario, I 
Hagg. Consist. R. 231. 

* 1 Black. Com*433. *■ 

3 Dalrymple v. Dalrymple, 2 Hagg. Consist R. 63 to 65. 

* Lord Robertson, in Fergusson on Mar. and Divorce, 397 to 899. 
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contracts in this, that the rights, obligations, or duties, 
arising from it, are not left entirely to be regulated by 
the agreements of parties, but are, to a certain extent, 
matters of municipal regulation, over which the parties 
have no control, by any declaration of their will. It con¬ 
fers the status of legitimacy on children born in wedlock, 
with all the consequential rights, duties, and privileges, 
thence arising; it gives rise to the relations of consan¬ 
guinity and affinity ; in short, it pervades the whole sys¬ 
tem of civil society. Unlike other contracts, it cannot, in 
general, amongst civilized nations, be dissolved by mutual 
consent; and it subsists in full force, even although one 
of the parties should be for ever rendered incapable, as'in 
the case of incurable insanity, or the like, from perform¬ 
ing his part of the mutual contract. It 
'§ 110. "No wonder, that the rights, duties, and obliga¬ 
tions, arising from so important a contract; should not be 
left to the discretion or caprice of the contracting parties, 
but should be regulated, in many important particulars, 
by the laws of every civilized country. And such laws 
must be considered as forming a most essential part of the 
public law of the country. As to the constitution of the 
marriage, as it is merely a personal, consensual contract, 
it must be valid everywhere, if celebrated according to 
the Lex loci; but, with regard to the rights, duties, and 
obligations, thence arising, the law of the domicil must be 
looked to. It must be adrhitted, that in every country, 
the laws relative to divorce are considered as of the 

A 

utmost importance, as public laws affecting the dearest 
interest gf society. 

§ 111. "It is said, that, in every contract the parties bind 
themselves, not only to what is exprpssly stipulated, but 
also to what is implied in the nature of the contract; and 
that these stipulations, whether express or implied, are 



204* CONFLICT OF LAWS. [CH. V. 

not affected by any subsequent change of domicil. This 
may be true in the general case, but, as already noticed, 
marriage is a contract sni generis , and the rights, duties, 
and obligations which arise out of it, are matters of so 
much importance to the well-being of the State, that they 
are regulated, not by the private contract, but by the 
public laws of the State, which are imperative on all, 
who are domiciled within its territory. If a man in this 
country were to confine his wife in an iron cage, or to 
beat her with a rod of the thickness of the Judge’s finger, 
would it be a justification in any court, to allege that 
these were powers which the law of England conferred 
oil a husband, and that lie was entitled to the exercise of 
them, because his* marriage had been celebrated in that 
country ? 

§ 112. “In short, although a marriage, which is con¬ 
tracted according to the Lex loci, will be valid all the 
world over, and although many of the obligations incident 
to it are left to be regulated solely by the agreement of 
the parties; yet many of the rights, duties, and obliga¬ 
tions, arising from it, are so important to the best inter¬ 
ests of morality* and good government, that the parties 
have no control over them ; but they are regulated and 
enforced by the public law, which is imperative on all, 
who are domiciled within its jurisdiction, and which can¬ 
not be controlled or affected by the circumstance, that 
the marriage was celebrated ih a country where the law 
is different. In expounding or enforcing a contract en¬ 
tered into in a foreign country, and executed according 
to the laws of that country, regard will be pa^. to the 
Lex loqi^SiS the contract is evidence, that the parties had 
in view the law of t the country, and meant to be bound 
by it. But a party, who is domiciled here, cannot be per¬ 
mitted to import into this country a law peculiar to his 
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ow.n case, and which is in opposition to those great and 
important public laws which our Legislature has held to 
be essentially connected with the 1 2 * 4 best interests of so¬ 
ciety.” 1 ‘ ■ 

*§113. The general principle certainly is, (as,we have 
already seen,) that between persons, suij&ris, marriage is 
to be decided by the law of the place where it is celebra¬ 
ted. 2 * * If valid there, it is valid everywhere. It has a 
legal ubiquity of obligation.' If invalid there, it is equal¬ 
ly invalid everywhere. 8 The grounds of this doctrine we 
shall have occasion presently to consider. 4 It is only 
necessary here to state that It has received the most 
deliberate sanction of the English and American Courts. 6 

§ 113 a. .The most prominent, if not the only known 
exceptions to the rule, are . those marriages involving 
polygamy and incest; those positively prohibited by the 
public law of a country from motives of policy; and those 
celebrated in foreign countries by subjects, entitling 
themselves under special circumstances to the benefit *of 


1 Lord Robertson, in Fergusson On Mar. and Divorce, 897 to 899. 

* Ante, § 80, 81. See Kent v. Burgess, 11 Simons, R. 361; Patterson v. 

Gaines, 6 How. U. S. R^550. v * 

* Ryan v. Ryap, 2 Phill. Ecci, R. 932; Herbert v. Herbert, 3 PhilL EccL R. 

58; Dftrymple v. Dalrymple, 2 Hagg. Consist. R. 54; Ruding. v. Smith, 2 
Hagg. Consist. R. 890, 891; ScrioSshire ft. Scrimshire, 2 Hagg. Consist R. 395; 
Muaro v. Saunders, 6 Bligh,-R. 473, 474; Bderton v. Ilderton, 2 H. Bl. 145>; 
Middleton v. Jhnverin, 2 Hagg. R. 4£7 - m Lacon v. Higgins, 3 Sfcpkie, R. 178 : 

2 Kent, Comm. Lect- 26, p. 91, 92, 98, 8d edit; Medway v. Needham, 16 
UlM. R. 157; Putnam v, Putnam, 8 Pick. R. 498; West Cambridge Lex¬ 

ington, 1 Pick. R. 506; 1 Burge, Comm, ofi Cot and For. Law, ch. 5, § 3, p. 
-184 to p. 201; 2 Kahns on Eq., B. 8, ch. 8, § 1; Kent v. Burgess, 11 Simons, 

R. 861. *• 

* Pest, $ 1*1- See also ante, § 80. ^ 

* See eases cited supra, § 118, note 1; Sutton u. Warren, 10 Mete. 451; 
Phillips p. Gregg,-10 Watts, 158; Morgan v. McGhee, 5 Humphreys, R. 13 ; 

State v. Patterson, 2 Iredell, 846; post, § 122 to $ 124. - 
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the laws of their own country. 1 * * Oases, illustrative of ettbh 
of these exceptions; have been already alluded to. 8 

| 114. In respect to the first exception, that of mar¬ 
riages, involving polygamy and incest, Christianity is 
understood to prohibit polygamy and incest 5 and there¬ 
fore no Christian country would recognise polygamy* or 
incestuous marriages. 8 But when we speak of incestuous 
marriages, care must be taken to confine the doctrine to 
such cases as by the general consent of all Christendom 
are deemed incestuous. It is difficult to ascertain exactly 
the point at which the law of nature; or the authority Of 
Christianity ceases to prohibit marriages between kin¬ 
dred ; and Christian nations are by no means generally 
agreed on this subject. 4 * * * In most of the countries of 
Europe, in which the canon law has had any authority or 
influence, marriage^ are prohibited between near rela¬ 
tions by blood, or by marriage, or in other words, by con¬ 
sanguinity, or by affinity; and the canon and the com¬ 
mon law seem to have made no distinction on this point 
between consanguinity, or relation by blood, and affinity, 
or relation by marriage, although there certainly is a very 
material difference in the cases. 8 Marriages between rela- 


1 1 Barge, Comm, on CoL and For. Law, eh. 5, § 3, p. 138. 

* Ante, § 89. 

* Paley on Moral Phil. B. 8, ch. 6; 2 Kenl, Comm. Lec£ 26, p. 81, 8d edit; 

1 Bl. Cagnm. 436. See Grotiue, B. 2,' ch. 5, § 9 *, Greenwood v. Curtis, 6 Mata 
R. 878; Sutton r. Warren, 10 Metct- 4f 1; Sneed v. Ewing, ft J* J. Marsh. 
460; 1 Burge, Comm, on CoL and For. Law, P. 1, ch. 6, § 8, p. 188*189, 19ft; 
Hubefus, Lib. 1, tit * See Swift p. Kelly, 3 Knapp, R. 208, 279; WuH 

a Williamson, 8 Ala. R. 48. 

4 Grothu, B. 2, cb. 0, § 12, 18, 14. See 1 Brown, Civ. Law, 61 to 65) 1 

Burge, Comm, on Cql. and For. Law, ch. 5, § 8, p. 188. 

* 8 Hjgjut, Co&m. Lect 26, p. 81, 82, 34 edit; 1 Bl. Comm.484% See on 

this subject, The London Quarterly Law Magazine for May, 4689, VoL 21, p. 
871 to p. 86t, Tl*e London Monthly Law Magazine for May, 1840, VoL t , p. 

880, 882, and the London Legal Observer for January, 1840. * 
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jbtoos by blood, inthe linealasceuqling , 0 £ descending line, 
are universally held by the common law, the canon law, 
and the civil law, to be unnatural and unlawful . 1 So are 
marriages between brother and sister in the collateral line, 
whether of the whole blood, or of the half-blood; a and, 
indeed, such marriages seem repugnant to the first prin- 


1 Wightman v. Wightman, 4 Johns. Ch. R. 343; 2 Kent, Comm. Lect 26, 
p. 81 to p. 84, 3d edit; Harrison r. Burwell, Vaughan, R. 206; S. C. 2 Vent- 
R. 9; Gjrotius, B. 2, eh. 5, § 12, n. 1, 2; Id. § 13, n. 4; Id. § 14, n. 1 ; % 2 Hcinec. 
Elem. Juris. Natur. B. 2, ch. 2, § 40, by Turnbull; 1 Burge, Comment on 
Col. and For. Law, P. 1, ch. 5, § 1, p. 137, 146, 147; Com. Dig. Baron and 
Feme, (B) 4 ; 2 Inst. 693. — Lord Brougham, in Warrender v. Warrender, (9 
Bligh, R. 112, 118,) speaking on this subject, said: “But this rule extends, I 
apprehend, no further than to the*ascertaining of the validity of the contract, 
and the meaning of the parties, that is, the existence of the contract and its 
construction. If, indeed, there go two things under one and the same name 
in different countries; if 4hat which is called marrihge is of a different nature 
in each; there may l>e some room for holding, that we are to consider the 
thing, to which the parties have bound themselves, according to its legal accep¬ 
tation in the country, where the obligation was contracted. But marriage is 
one and the same thing substantially all the Christian world over. Our whole 
law of marriage assumes this; and it is important to observe, that we regard 
as wholly a different thing, a different status, from Turkish or other marriages 
among inffdel nations, because we clearly never should recognize the plurality 
of wives, and consequent validity of second marriages standing the first, which 
second marriages the laws of those countries authorize and validate. This can¬ 
not be put upon any ratipnal ground, except our holding the infidel marriage 
to be something different from the Christian, and our also holding Christian 
marriage to be the same everywhere. Therefore, all that the Courts of one 
country have to d carmine, is, whether *or not the thing called marriage, that 
known relation of persons, that relation, which those courts are acquainted 
with, and know how to deal with, jia% been validly contracted in the other 
country, where the parties professed to bind themselves. If the question is 
answered in the affirmative, a marriage has been had^fche relation has been 
constituted; and those Courts will deal with the rights of the parties under it, 
according to the principles of the municipal law which they administer.” See 
also, Id. 114. 

* 2 Kent, Comm. Lect 26, p. 83, 84, 3d edit See also, Butler u^Gastrill, 
Gilb. Eq. R. 156 ; 1 Burge, Comm: on Col. and For. Law, P. 1, ch. 6, § 1, p. 
127; Id. § 3, p. 188; Grotius, de Jure Bolli, Lib. ch. 5, § 12, n. 2; Id. § 13, 
n. 3 to n. 7. 
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ciples of social prder and morality. It has been well 
remaned by Mr. Chancellor Kent, that it will be found 
difficult to carry the prohibition further in the collateral 
line than the first degree, (that is, beyond brdther and 
sister,) unless where the legislature have expressly pro¬ 
vided such a prohibition. 1 Grotius has expressed. *an 


^ c 

1 Wightman v. Wightman, 4 Johns. Ch. R, 34S. The whole remarks of the 
learned Chancellor on this occasion deserve to be cited at large. “ Besides the 
case of lunacy, now before me, I have, hypothetically, mentioned the .case of a 
marriage between persons in the direct lineal lino of consanguinity, as clearly 
unlawful by the law of the land, independent of any church canon, or of any 
statute prohibition. That such a marriage is criminal and void by a law of 
Nature, is a point universally conceded. And, by the law of Nature, I under¬ 
stand those fit and just rules of conduct which the Creator has prescribed to 
man, as a dependent and social being; and which are to be ascertained from 
the deductions of right reason, though they may be more precisely known, and 
more explicitly declared by Divine Revelation. There is one other case, in 
which the marriage would be equally void, causa consanguinitatis, and that is 
the case of brother 1 and sister; and since it naturally arises, in the considera¬ 
tion of this subject, I will venture to add a few incidental observations. I am 
aware, that when we leave the lineal line, ani come to the relation by blood 
or affinity, in the collateral line, it is nofcso easy to ascertain the exact point at 
which the Natural Law has ceased to discountenance the union. Though 
there may be some difference in the theories of different writers on the law of 
Nature, in regard to this subject, yet the general current of authority, and the 
practice of civilized nations, and certainly of the whole Christian world, have 
condemned the connection in the second case, which has been supposed, as 
grossly indecent, immoral, and incestuous, and inimical to the purity and hap¬ 
piness of families, and as forbidden by the law of Nature.” (Grotius, de Jure, 
&c. lib. 2, ch. 5, s. 13; Puffend. de Jure, Gent fib. 6, c.^, s. 34; Id. de Off. 
Horn. fib. 2, c. 2, s. 8; Heinecc. Op8r. tom. 8, pars 2, p. 203; Taylor's Eiem . ’ 
Civ. Law, 326; Montesq. Esp. des Locx,< liv. 26, c. 14 ; Paley’s Moral Philoso¬ 
phy, B. 3, p. 3, c. 5.) We, accordingly, find such connections expressly pro¬ 
hibited in different 4pes. (Dig. fib. 23, tit 2, L 18, lib. 23, tit 2,1. 14, «. 2, 
lib. 45, tit 1, L 35, s. 1; Just Inst lib. 1, tit 10; De Nuptiis, Vinnius, h. t; 
Heinecc. ubi supra, Code Civile de France, n. 161, 162, 163, 164; Inst of 
Menu, by Sir William Jones, c. 3, g. 5; Staunton, Ta-Tsing-Leu-Lee, s, 107, 
108; Sale’s Coran, c. 4; Marsden’s Sumatra, p. 194, 221.) And whatever 
may have been the practice* of some ancient nations, originating, as Montes¬ 
quieu observes, in the mfcffnesg of superstition, the objection to Buch marriagep 
is, undoubtedly, founded in reason and nature. It grows out of the institu- 
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equally strong opinion upon the intrinsic difficulty of the 
subject De cotyugiis eorum , qui sanguine aui affimtate satis 
grains est questio, et non raro magnis motibus agitata . Nam 
causae cerias ac naturalesycur talta conjugia, ita ut legibus aid 


tions of families, and the rights and duties, habits and affections, flowing from 
that illation, and which may justly be centered as part of the law of our 
nature, as rational and social beings. Marriages among such near relations 
would not only lead to domestic licentiousness, but, by blending in one object 
duties and feelings incompatible with each other, would perplex and confound 
the duties, habits, and affections proceeding from the family state, impair the 
perception, and corrupt the purity of moral taste, and do violence to the moral 
sentiments of mankind. Indeed, we might infer the sense of mankind, and the 
dictates of reason and nature, from the language of horror and detestation, in 
which such incestuous connections have been reprobated and condemned in all 
ages. (Plato de Leg. lib. 8 ; Cic. Orat pro Mil. 27 ; Hermion. in Eurip. An- 
drom. v. 175; Byblis. Ovid. Met lib. 9 ; Tacit Ann. lib. 12, c. 4 ; Vel. Paterc. 
Aisf lib. 2, eh. 45; Corn. Ncp. Excel. Imp. Prefat) The general usage of 
mankind is sufficient to settle the question, if it were possible to have any 
doubt on the subject; and it mast have proceeded from some strong uniform 
and natural principle. Prohibitions of the Natural Law arc of absolute, uni¬ 
form, and universal obligation. They become rules of Common Law, which is 
founded in the common reason and acknowledged duty of mankind, sanctioned 
by immemorial usage, and, as such, are clearly binding. To this extent, then, 
I apprehend it to be within the power and within the duty of this Court, to 
enforce the prohibition. Such marriages should be declared void, as contra 
bonos mores. But as to the other collateral degrees, beyond brother and sis¬ 
ter, I should incline to the intimation of the judges in Harrison v. Burwell, 
(Yaugh. R. 206; S. C. 2 Vent. 9,) that as we have no statute on the subject, 
and no train of common law decisions,independent of any statute authority, 
the Lcvitical degree* are not binding, as g rule of municipal obedience. Mar¬ 
riages out of the lineal line, and in the collateral line, beyond the degree of 
brothers and sisters, could not well b(? declared void, as against the first princi¬ 
ples of society. The laws or usages of all the nations, to whom I have referred, 
do, indeed, extend the prohibition to remoter degrees; mit this is stepping out 
of the family circle; and I cannot put the prohibition on any other ground 
than positive institution. There is a great diversity of usage on this subject 
Neque teneo, neque dicta rofcllo. The limitation must be left, until the legis¬ 
lature thinks proper to make some provision in tjie case, to the injunctions of 
religion, and to the control of manners and opinion.’^ See also, 2 Kent, Comm. 
Lect 26, g. 83, 84, 3d edit; 1 Burge, Comment on Col. and For. Law, P. 1, 
ch. 5, § 1, p. 188. 
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moribiis vetardur , ilKcita sint , assignare, qui voluetit , experietido 
disced , quam id sit difficile, into prcestari non possit} 

| 114 a. At all events, in other cases of consanguinity 
not in the lineal line, or in the first degree of the collat¬ 
eral line, there is much room for diversity of opinion and 
t judgment among jurists, and of practice among nations. 
Grotius has taken n^ice of this distinction, and says.: 
Qucc manifesto expressw ostendere videtur discrimen ,, quod est 
inter hos et alios remotiores gradus? Thus, he says, that it is 
forbidden to marry an aunt on the father's side; but not 
the daughter of a brother, who is of the same degree. 
Nam ducere amitam agnatam vetiturn est At filiam fratris , qui 
par est gradus , ducere vctitum non est? In England it has 
been declared by statute, that all persons may lawfully 
marry, but such as are prohibited by God's Law, that is, 
such as are within the Levitical degrees. 4 Under *this 


1 Grotius, dc Jure Belli, Lib. 2, ch. 5, § 12. 

* Jbid. B. 2, ch. 5, § 14, n. 1. 

8 Ibid. 

* .Com. Dig. Baron and Feme , B. 2, B. 4 ; 1 Black. Comm. 435 ; Leviticus, 
ch. 18. Mr. Burge states the prohibitions in England arising from the Leviti¬ 
cal law in the following terms. “ Cognatio, consanguinity, or relationship by 
blood, and affinitas, affinity, or relationship by marriage, constitute impediments 
to a lawful marriage. Marriages between parties related by blood or by 
affinity, in the direct, ascending or descending line, in infinitum, are prohibited 
by the civil and canon law. This prohibition prevents that confusion of civil 
duties, which would be the necessary^residts of such marriages. The codes of 
Europe concur in this prohibition. In the collateral line, the prohibition is 
confined to those, who stand in certain degrees of consanguinity or affinity to 
each other. In the computation of these degrees there is a difference between 
the civil and canon law. Thus, those, who, according to the civil law, are in 
the .second degree, arc placed by the canon law in the first degree; and those 
who are placed by the civil law in the fourth degree, are by the canon law 
placed in the Becond degrees The degrees prohibited by the Levitical law are 
all with the fourth degreb of consanguinity, according to the computation of 
the civil'law; all collaterals, therefore, in that degree, or beyond ifyanay marry. 
First cousins are in the fourth degree by the civil law, and, therefore, may 
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general provision, it has been held that a marriage 
between an uncle and a niece by blood is incestuous, (it 
being in the third degree,) upon the ground that it is 
against {he law of God, and sound morals; that it would 
tend to endless confusion; and that the. sanctity of pri¬ 
vate life would be polluted, and the proper freedom of 
•intercourse in families would be destroyed, if such prac* 
tices were not discouraged in \he strongest manner. 1 
Yet Grotius not only deems such a marriage perfectly 
unexceptionable ; but adds, that there are examples of it 
among the Hebrews. 2 [And in America, such a marriage 
has been held not absolutely void, but only voidable dur¬ 
ing the lives of the parties. After the death of either, its 
validity cannot be called in question. 3 ] But marriages 
between first cousins by blood or cousins-german being in 
the fourth degree*, are, according to English jurisprudence, 
lawful; so that the prohibitions in the collateral line stop 


marry. Nephew and great aunt, or niece and great uncle, are also in the 
fourth degree and may intermarry; and though a man may not marry his 
grandmother, it is certainly true, that ho may marry her sister. All these 
fourth degrees in the civil law are second degrees in the canon law. By the 
civil law, persons in the fourth degree might intermarry with each other. Such 
is the law of England, Scotland, Ireland, and the Colonies.” 1 Burge, Com¬ 
ment. on Col. and For. Law, P. 1 , ch. 5, § 1 , p. 146, 147. There seems to be 
a mistake of the press in one part of the passage of Mr. Burge’s remarks, as 
to the difference between the civil law«and the canon law. The latter counted 
the degrees only up to the common ancestor; the former also down to the Pro¬ 
positus. So, that the first degree in the canon law was the second in the civil 
law,-and the second in the canon law was the fourth in the civil law. 2 Black. 
Comm. 224 ; Ersk. Instit. B. 1, tit 6, § 8 ; 2 Burn, Eccles. Law, tit Marriage , 
I. See also tho London Monthly Law Magazine for Feb. 1840, VoL 7, p. 44 
to p. 46. Mr. Burge’s Text reverses the statement 1 Burge, Comment, on 
Col. and For. Law, P. 1, ch. 5, § 1, p. 147. 

1 Burgess «. Burgess, 1 Hagg. Consist R. 3*84, 38C ; 1 Bl. Comm. 43o; But¬ 
ler v. Gastrill, Gilb. Eq. R. 156, 158 ; 2 Kcnt,£!omm. Lect. 26, p. 84, 3d. edit.; 
Com. Dig. Baron and Feme , B. 4. • 

* Grotius, De Jure Belli, B. 2, ch. 5, § 14, n. 1. 

* Bonham v. Badgloy, 2 Gilman, 622. 
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at the third degree. 1 The same rule, as td the marriage 
of first cousins, has been adopted by the Protestant coun¬ 
tries of Europe. But the canon law prohibited such mar¬ 
riages, although a dispensation might be obtained there¬ 
of. 2 * [The same rule has been applied to the marriage \*f 
a man and his mother’s sister. Such a marriage is not 
•Incestuous by the law of nature, nor was it void by the, 
law of England, before the statute 6th William Fourth, c. 
54, but only voidable by process in the Ecclesiastical 
Court. 8 Incestuous marriages by the English law are not, 
however, deemed by the common law absolutely void; 
but they are voidable only during the lives of the parties; 
and if not so avoided during their lives, they are deemed 
valid to all intents and purposes. 4 * 

§ 115. Hitherto we have been speaking of cases of rela¬ 
tion by consanguinity, between which and cases of rela¬ 
tion by affinity, there seems to be a clear and just moral 
difference. The- English law, however, has treated both 
classes of cases as falling within the same predicament of 
prohibition by the Levitical law^ Hence it has been 
there held, that a marriage between a father-in-law and 
the daughter of his first wife by a former marriage is 
incestuous and unlawful; 6 * and, indeed, there seems some- 


1 1 Black. Comm. 435; Burn, Eeelfs. Law, tit. Marriage , I.; Harrison v. 
Burwell, Vaughan, R. 219 ; S. C. 2 Vent. 9; 2 Instit 684. 

• Burn, Eccles. Law, tit Marriage , I.; 1 Burge, Comm, on Col. and For. 
Law, P. 1, ch. 5, § 1, p. 147, 148. c 4 

• Su#on v. Warren, 10 Mete. 451. See Pointer on Marriage, 86,120; Re¬ 
gina v. Wye, 7 Ad. & Ell. 771. 

4 1 Black. Comm. 434, 435 ; Regina v. Wye, 7 Ad. & Eli. 761; S. C. 3 Nev. 

& Per. *3; Sutton v. Warren, 10 Mete. 451. By a recent act of Parliament, 

Act of *5th and 6th William Fourth, ch. 54, (1835,) all future incestuous mar¬ 

riages are declared to be utter^r void, anti not merely voidable. [And see the 
late case of Regina v. Chadwick, 11 Ad. & Ell. N. 8.173; S. C. 2 Cox, C. C. 881.] 

1 Blackmore and Thorp v. Brider, 1 Hagg. Consist R. 393, note; S. C. 2 
Phil. Eccles. R. 359. 
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thing repugnant to sdbial feelings in such marriages. 
The'prohibition has also been extended in Engjpd to 
the marriages between a man-and the sister of his former 
deceased wife; but upon what ground of Scriptural 
authority it has been thought very difficult to affirm. 1 
[The rule is, however, fully* and deliberately settled in 
that country; and the prohibition is extended to an ille¬ 
gitimate daughter, as well as legitimate daughter .of the 
first wife’s parents. 2 ] In many, and indeed in most of 


1 Burn, Eccles. Law, tit. Marriage , I.; 1 Black. Comm. 434, 435, Christian’s 
note (2), citing Gibson’s Codex, 412; Harris v. Hicks, Salk. 548; Hall y. 
Good, Vaughan, R. 302, 312; Farcmouth e. Watson, 1 Phill. EccL R. 3551 
Chick v. Rawsdale, 1 Curtcis, R. 34 ; Com. Dig. Baron and Feme, B. 2, B. 4 ; 
2 Inst. 683 ; Bac. Abridg. Marriage , A. Lord Chief Justice Vaughan, in de¬ 
livering the opinion of the Court, in Harrison v. Bunwell, (Vaughan, R. 206 ; 
S. C. 2 Vent. R. 9,) says„that a man is prohibited*by the statute 32 Henry 8, 
[ch. 38,] to marry his wife’s sister. But within the meaning of Leviticus, (ch. 
18, v; 14,) and the constant practice of the Commonwealth of th£ Jews, a man 
was prohibited to marry his wife’s sister only"during her life; after he might. 
So the text is. Vaughan, R. 241 ; S. C. 2 Vent. 17. There seems a discrep¬ 
ancy between what is here said,.and his judgment in the subsequent case of 
Hall v. Good, Vaughan, R. 302, 312, 320. The opinion of Lord Chief Justice 
Vaughan, in both cases, and the case of Butler v. Gastrill, Gilbert, Eq. R. 156, 
are full of learning and instruction on the subject of the canouical a«d ecclesi¬ 
astical prohibitions of marriage. Dj. John H. Livingston, of New Jersey, has 
written an elaborate dissertation upon the subject of the marriage of a man 
with his sister-in-law, (wife’s sister,) which was printed at New Brunswick, 
N. J., in 1816, It holds the doctrine, that such marriages arc scripturally 
incestuous. The opposite doctrine has Been maintained by many able writers. 
See also, 2 Kent, Comm. Lect. 26, p. 85, 3d edit. note. There are some very 
able articles on this subject in the London Quarterly Law Magazine for May, 
1839, Vol; 21, p. 871; in the London Legal Observer for January, 1840: and 
in the London Monthly Law Magazine for May, 1840. All those articles 
are designed to show, that the most learned writers have differed upon this 
subject, and to establish, that the doctrine is ill-founded, and ought to be abol¬ 
ished. Grotius maintains in strong terms, that there is no foundation fpr the 
prohibition. Ccrt<5, canonibus antiquissimis, qui apostolici dicunter, qui duas 
sorores alteram post alteram duxisset aut adc^olev, id est, fratris aut sororis 
filiam, tantum 4 clero arcotur.. Grotius, De Jure. Belli, B. 2, ch. 5, § 14, n. 2. 

* Bogina v, Chadwick, 11 Ad, & Ell. N. S. 173, whoro the subject is exam- 
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the American States, a different fule prevails, ^nd mar¬ 
riages J^etween a man and the sister of his former 
deceased wife are not only deemed in - a civil sense law¬ 
ful > hut are deemed in a moral, religious, and Christian 
sense lawful, and exceedingly praiseworthy. . In* some 
few of the States the English rule is adopted. Uponthe 
continent of Europe most of the Protestant countries 
adopt the doctrine, that such marriages are lawful. 1 * » 

§ 1 iff. It would be a strong point to put* that a mar¬ 
riage, perfectly valid between a man and the sister of his 
former deceased wife in New England, should be held 
invalid in Virginia, or in England, even though the par¬ 
ties originally belonged to or were bom in the latter 
country or State. But as to persons not so bora or 
belonging, it woujd be of the most dangerous conse¬ 
quence to suppose^ that the Courts of either of them 
would assume the liberty to hold such marriages a nulli¬ 
ty, merely because theit own jurisprudence would not, in 
a local celebration of marriage therein, uphold it. This 
distinction between marriages incestuous by the law of 
nature, and such as are incestuous by the positive code 
or customary law of a State, has been fully recognized 
by one of our most learned American Courts. “If” (say 


ined at much length. See also 2 Coi, C. C. 381; Ray v. Sherwood, 1 Curt. 
173 ; 1 Moore, 395. 

1 This is certainly the law in all the New England States and in New York. 
Greenwood v. Curtis, 6 Mass. R. 378, 379. In Virginia, the English rule pre¬ 
vails. 5 * Commonwealth v. Perryman, 2 Leigh, R. 717; 2' Kent, Comm. Lect. 
36, p. 85, note (a). Dr. Jeremy Taylor and Sir William Jones both contend, 
that the Levitical degrees do not by any law of God bind Christians to their 
observation. See London Quart. Law Magazine, Vol. 21, p. 873, §74. In 
Prussia, Saxony, Hanover, Baden, Meqhlenburgh, Hamburg, Denmark, and 
in most other of the Protestant States of Europe, the rule prevails, that a man 
may lawfully marry the sistfe^ of his former wife, Id. p. 876. It is otherwise 
in Scotland. Ersk. Inst. B. I. tit. 6, § 9. 
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the Court) a a foreign' State allows of marriages inces¬ 
tuous <by the law of nature, as-between parent and child, 
such marriage would not be allowed to have any validity 
here. ."But marriages not naturally unlawful, but prohib- 
iteiby the law of one State and not of another, if cel¬ 
ebrated where they are not prohibited, would be holden 
valid-in a State where they are not allowed. As in this 
State, a marriage between a man and his deceased wife’s 
sister is lawful; but it is not so in* some States, wtich a 
marriage celebrated here would be held valid in any oth¬ 
er State, and the parties entitled to the benefits of*the 
matrimonial contract.” 1 Indeed, in the diversity of relig¬ 
ious opinions in Christian countries, a large space must 
be allowed for interpetation, as to religious duties, rights, 
and solemnities. 3 In the Catholic countries of continen¬ 
tal Europe, there.are many prohibitions of marriage, 
which are connected with religious canons and establish¬ 
ments; and in mosFcountries there are some positive or 
cnstomary prohibitions, which involve peculiarities of 
religious opinion, or of conscientious doubt. It would be 
most inconvenient to hold all marriages celebrated else¬ 
where void, which are not in scrupulous accordance with 
the local institutions of a particular country. 

§ 116 a. In the cas.es of incest hitherto discussed, it has 
been supposed, that the parties marrying were either 
natives of, or actually and bond fide domiciled in, the coun¬ 
try where the marriage was v celebrated. But, suppose the 

r* 

V r 

-r-;-" 

< * Greenwood v. Curtis, 6 Mass. R. 978, 879; Medway t>. Needham, 16 Mass. 
R. 16 ?) *0l r Suttdh to Warren, 10 Mete, 451. But see Huberus, lib. 1, tit. 3, 
§ $; Wightman v. Wightman, 4 Johns. Ch. R. 843. 

8 Bee ott this point, 8 Kent, Comm. Lect, 26, p. 85, 8d*edit.; Harrison v. 
Bulrwell, Vaugh. R. 806f *8. C. 2 Vent. R. 9; Co. Litt. 149; Grotius, B. 2, ch. 
6, $ 12, 18, 14; Rutherf. Inst. B. 1, ch. 15, § 10;. Wightman v. Wightman, 4 
Johns. Ch. R. 848. 
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casa of a marriage, incestuous by the* law of the country, 
where the parties are born, or are bond fide domiciled, 
and without changing their domicil, for the purpose of 
evading that law, they go to a foreign country, whSre a 
different rule prevails, and the marriage, which would .not 
be incestuous by its laws, is there celebrated; and the 
parties afterwards return to their own country. Ought 
such tycnarriage to be held valid in such country ?« Hu- 
berus nas put the very case, and held, .that it ought not 
there to be held valid. If (says he) a Brabftnter, who 
should marry within the prohibited degrees, under a dis¬ 
pensation from the Pope, should remove here (into Hol¬ 
land) the marriage would be considered valid. Yet if a 
Frisian should- marry the daughter of his brother in 
Brabant, and celebrate the nuptials there, returning 
here, he would noif be 4 acknowledged, as a married man,* 
because in this way our laws might be evaded by the 
worst examples, i Brabantus more duftd disperdMone Ponti- 
ficis, in gradu prohtbito, si hue migret , tolerabitur . Attamen, si 
Prisius cum fratris fitid se conferat in Brabantiam, ihique rmptias 
celebret, hue reverses non videtur iolerandus ; quia sic Jut nos¬ 
trum pessimis exemptis ehideretur. 1 ' 1 


* 1 Huberus, Lib. 1, tit. 8, § 8; post, § 128; 1 Burge, Comm, on Col. and For. 
Law, P. 1, ch. 5, § f, p. 147; Id. § 3, p. 188 to p. 191.—Mr. Bulge S&untains 
this to be the true doctrine, and says: “ The law which prohibits persons 
related to each other in a certain degree from intermarrying, and declares 
titeir intermarriage to be null, imposes'on them a personal'Incapacity quoad 
that act; and that incapacity must continue to>affect .them, so long as^jfey 
retain theft'domicil in the country in which that* law pfeVails. TheVe&yftto 
another country, where there was no such prohibitory forthfc m$rd'{far- 
pose of evading the law of their own countiy, and with rohrn- 

ing thither, when* their lharriage had takers place, cannot he Considered a 
ohange of their former domicil, pr the acquisition of a domicil'in (he ooubtry 
to whioh they Ittf resortecl They must, therefore; be regarded be still subject 
to the personil mcapjenty imposed by the law of their real domicil.” See 
post, $ 129,124. There are certain parts of the Opinion of Sir George Hay, 
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§ 117. In respect to the second exception, that of 
prohibitions depending upon positive-law of a particular 
country, 1 they of course can apply strictly only to the 
subjects of that country. An illustration of this nature 
may be found in the Civil Code of.France, which annuls 
marriages by Frenchmen, in foreign countries, who are 
under an incapacity by the laws of France. 2 A law of a 
similar nature may be found in the Act of 12 Geo. 3, 
ch. 11, respecting the royal family, by which ^hey are 
prohibited from contracting marriage, unless under special 
circumstances, pointed out in the act f and the provisions 
of that act have been actually applied to the case of a 
foreign marriage, contracted by one of the royal princes. 
The doctrine of the English courts, already alluded to, 4 
in regard to the indissolubility of English marriages 
celebrated in England, notwithstanding a subsequent 
divorce in a foreign country, affords a still more strik¬ 
ing illustration, as* in its practical effects, it may render 
the issue of a second marriage illegitimate; so that a Son, 
the issue of the second marriage in Scotland may be 
legitimate there and illegitimate in England; he may be 
a lawful Scotch Peer, and yet lose the English estates, 
which support his peerage. 6 


in Harford v. Morris, 2 Hagg. Consist* R. 431, 432, 435, from which it may 
fairly be deduced as his opinion, that the law of the place of marriage was the 
rule, only when the parties were d^mijilcd there j and that if they went from 
their own country merely to celebrate the marriage in a foreign country, and 
immediately to rctiwn home, the law of such country would not govern, but 
the law of the country of their domicil. Post, § 124, note. 

1 Ante, § 113 a. 

* 2 Kent, Comm. Lect. 26, p. 93, 3d edit.; Code Civil of France, art. 170 ; 
Merlin, Rdpert. Loi, § 6, n. 1. 

• 1 Black. Comm. 226. 

* Ante, § 88. 

• See Beazley v. Beazley, 3 Hagg. Ecc. R. 639 ; Rex v. Lolley, 1 Russ. & 
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§ 118. In respect to the third exception, that of mar¬ 
riages, contracted and celebrated in foreign countries 
by subjects under peculiar circumstances, 1 it has been 
deemed to arise in cases of a sort of moral necessity; 
and it has been held to apply to persons, residing in 
foreign factories, in conquered places, and in desert or 
barbarous countries, or in countries of an opposite relig¬ 
ion, who are therefore permitted, from necessity, to con¬ 
tract marriage there according to the laws of their own 
country. In short, wherever there is a local necessity from 
the absence of laws/ or from the presence of prohibitions 
or obstructions, in _ ►foreign country, not binding upon 
other countries, or from peculiarities of religious opinion 
and conscientious scruples, or from circumstances of ex¬ 
emption from the local jurisdiction, marriages will be 
allowed to be valid according to the law of the native 
or of fixed actual domicil. 2 

§ 119. The doctrine upon which this exception from 
necessity is founded, will be best explained by a quota¬ 
tion from the opinion of Lord Stowell, in a case, already 
referred to, in which the question of the validity of a 
marriage celebrated at the Cape of Good Hope between 
English subjects, by a chaplain of the British forces then 
occupying that settlement under a capitulation, recently 
made, came before him for decision. 8 After citing the 
rule, that the law and legislative government of every 

-B- <0 --— 

Ryan, G. C. 287; Tovey v. Lindsay, 1 Dow. 724 ; McCarthy v. Dc Caix, cited 
8 Hagg. 642, note ; S. C. 2 Russ. & Mylnc, R. 620. . * 

1 Ante, § 113 a. 

■ See Ruding v. Smith, 2 Hagg. Consist. R. 371, 384, 385, 886 ; ante, § 79 ; 
Lautour v. Teesdale* 8 Taunt R. 830; S. C. 2 Marshall, R. 243; The King v. 
Inhab. of Brampton, 10 East, R. 282. See also, Harford v. Mprris, 2 Hagg. 
Consist R. 432, where Sir George Hay, in delivering judgment, spoke of this 
. exception of foreign English Factories. Ante, § 79, and Id. p. 79, note 1. 

9 Ante, § 79. 
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dominion equally affected all persons and all property 
Within the limits thereof, and remarking, that to such a 
proposition, expressed in very general terms, only gen¬ 
eral truth can be ascribed, (for it is undoubtedly subject 
to exceptions,) he proceeded to say, that even the native 
and resident inhabitants are not all brought strictly 
within the pale of the general law. And, in illustration 
of this remark, he referred to the fact, thaf even in Eng¬ 
land, there is a numerous and respectable body (referring 
to the Jews) distinguished by great, singularity of usages, 
who, though native subjects, under the protection of the 
general law, are, in many respects,^)verned by institu¬ 
tions of their own; and particularly in their marriages. 
For it being the practice of mankind to consecrate their 
marriages by religious ceremonies, the differences of 
religion in all countries, that admit residents profeasing 
religions easentially different, unavoidably introduce ex¬ 
ceptions in that matter to the universality of the rule, 
which makes mere domicil the constituent of* an unlim¬ 
ited subjection to the ordinary law of the country. He 
then added : “ What is the law of marriage in all foreign 
establishments, settled in countries professing a religion 
essentially different ? In the English factories at Lisbon, 
Leghorn, Oporto, Cadiz, and in the factories in the East, 
Smyrna, Aleppo, and others? In all of which (some of 
these establishments existing by authority under treaties, 
and others under indulgence and toleration,) marriages 
are regulated by the law of the original country to 
which they are still considered to belong. An English 
resident at St.‘ Petersburg does not look to the ritual of 
the Greek Church, but to the rubric of the Church of 
England, when he contracts a marriage with an English 
woman. Nobody can suppose, that, whilst the Mogul 
empire existed, an Englishman was bound to consult 
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the Koran for the celebration of his marriage. Even 
where no foreign connection can be ascribed, a respect 
is shown to the opinions and practice of a distinct 
people. The validity of a Greek marriage' in the ex¬ 
tensive dominions of Turkey is left to depend, I pre¬ 
sume, upon their own canons, without any reference 
to Mahommedan ceremonies. There is a jus gentium 
upon this matter, a comity, which treats with tender¬ 
ness, or, at least, with toleration, the opinion and usages 
of a distinct people, in this transaction of marriage. It 
may be difficult to say a priori, how far the general law 
should circumscri^P its own authority in * this matter. 
But practice has established the principle in several 
instances; and where the practice is admitted, it is 
entitled to acceptance and respect. It has sanctioned 
the marriages of foreign subjects in the houses of the 
ambassadors of, the foreign country to which they be¬ 
long. 1 I am not aware of any judical regulation upon 
this point But the reputation which the validity of 
such marriages has acquired, makes such a recognition 
by no means improbable, if such a question was brought 
to judgment.” 2 And again: “ It is true, indeed, that 
English decisions have established this rule, that a for¬ 
eign marriage, valid according to the law of the place 
where celebrated, is good everywhere else. But they 
have not e converso established, that marriages of Brit¬ 
ish subjects, not good according to the law of the place 
where celebrated, are universally, and under all possible 
circumstances, to be regarded as invalid in England. It 
is, therefore, certainly to be advised, that the safest 
courfee is always to be married according to the law* 


1 See Pertreis v. Tondear, 1 Hagg. Consist R. 136. 
* Ruding v. Smith, 2 Hagg. Consist R. 385, 386. 
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of the country; for then no question can be stirred. 
But if this cannot be done on account of legal or re¬ 
ligious difficulties, the law of this country does not say, 
that its subjects shall not marry abroad.” 1 And he 
accordingly held the marriage valid, on the distinct 
British character of the parties, on their independence 
of the Dutch law in their own British transactions, on 
the*insuperable obstacles of obtaining any marriage con¬ 
formable to the Dutch law, on the countenance given by 
British authority and British administration to this trans¬ 
action, and upon the whole countryJjeing under British 
dominiou. 2 

§ 120. In regard to marriages by British subjects in 
their own foreign settlements, the general rule is, that 
marriages, good by the laws of England, will be valid 
these; for they carry those laws with them into such 
settlements, and are not to be governed, by the laws or 
customs of the natives. Thus, it has been held, that 
a marriage between British subjects at Madras is good, 
if conformable to the British laws, and not to the laws 
of the natives of India. 3 

§ 121. The ground, however, upon which the general 
rule of the validity of marriages, according to the Lex 
loci contractus , is maintained, is easily vindicated. It can¬ 
not be better, expressed, than in the language of Sir 
Edward Simpson, already cited. 4 All civilized nations 
allow marriage contracts* »They are juris gentium; and 
the subjects of all nations are equally concerned in 
them. Infinite mischief and confusion must necessa- 


1 Ruding v. Smith, 2 Ilagg. Consist. R. 385, 386. 

* Ibid. p. 871; ante, § 79. # 

* Lautour v. Teedsdale, 8 Taunt R. 830; S. C. 2 Marsh. R. 243. 

4 Ante, § 80 a. 


19 * 
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rily arise to the subjects of all nations with respect to 
legitimacy, successions, and other rights, if the respec¬ 
tive laws of different countries were only to be observed, 
as to marriages contracted by the subjects of those coun¬ 
tries abroad; and therefore all nations have consented, 
or are presumed to consent, for the common benefit and 
advantage, that such marriages shall be good or not, 
according to the laws of the country where they are 
celebrated. By observing this rule, few, if any, incon¬ 
veniences can arise. By disregarding it, infinite mis¬ 
chiefs must ensue. 1 Suppose, for instance, a marriage 
celebrated in France, according to the law of that coun¬ 
try, should be held void in England, what would be the 
consequences? Each party might marry anew in the 
other country. In one country the issue would be 
deemed legitimate; in the other illegitimate. ©The 
French wife would in France be held the only wife, and 
entitled as such to all the rights of property appertain¬ 
ing to that relation. In England, the English wife would 
hold the same exclusive rights and character. What, 
then, would be the confusion in regard to the personal 
property of the parties, in its own nature transitory, pass¬ 
ing alternately from one country to the other! Suppose 
there should be issue of both marriages, and then all the 
parties should become domiciled in England or France, 
what confusion of rights, what embarrassments of per¬ 
sonal and conjugal relations, unust necessarily be crea¬ 
ted ! 2 

§ 122. Foreign jurists in general as strenuously sup¬ 
port the general rule, as the tribunals sitting to adminis- 

1 Scrimsbire v. Scrirashire, 2 Hagg. Consist R. 417, 418, and ante, § 79, 80, 
80 a. 

* Ibid, ante, § 80 a. 
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ter the common law; and undoubtedly from a common 
sense of the pernicious consequences which would flow 
from a different doctrine. 1 This subject is much discussed 
by Sanchez, to the following effect. As to the maxim or 
general rule, Ut non teneantur peregrini legibus et consuetudir 
nibus loci , per quem transeunt, this rule has exception^ 
(1.) Quoad contractuum solemnitatem ; nam quicunque foren- 
ses, et peregrini tenentur servare solemnitates in contractu requis- 
itas legibus et consuetudinibus oppidi, in quo contrahunt. Jta- 
tirne enim contractus quilibet forum sortitur in loco K cmtiractus ; 
bine est contraction absolute initum, censeri celebratum juxta con - 
suetudines et statuta loci, in quo initur. Quod ita provenit, quia 
contractus sequitur consuetudines et statuta loci, in quo celebra - 
tur? And a case is put, as to inhabitants of a place, 
where the decree of the Council of Trent, for avoiding 
clandestine marriages, is not received. Suppose they go 
from England to places per modum transityts, ubi obligat de- 
crctum, and marry there according to the laws of their 
own domicil. Some think, that such marriage is good in 
the case of strangers, as agreeable to their own laws, to 
the law of the country in which they are domiciled, 
though not to the law of the place where they are mar¬ 
ried. But Sanchez holds, that a marriage is void, where 
it wants the solemnities prescribed by the local law. 
“What” (says he) “the lawjof the place requires, where 
the contract is made, and what are ta be followed in coli- 
tracts, are to be decided solely by the laws of the place 
in which the contract is celebrated: ” Quce petunt leges 
loci, ubi contractus initur, et quoad solemnitatem adhibendam in 
contractibus, solce leges loci, in quo contractus celebratur , inspicir 


1 1 Burge, Comm, on Col. and For. Law, P. 1 , ch. 5, § 3, p. 184-188. 
* Post, § 260. * 




224 


CONFLICT OF LAWS. 


[CH. V. 


untur} Locus autem , ubi hocjnatnmonium initur , non petit earn 
parochi et testium solemnitatem ad tncdrimomi valorem, cum ibi 
decretum Tridentird non obliget , 1 2 * 4 * * Ea solemnitas adMbenda est, 
quam petunt leges loci, ubi contractus initur ; cum 'ergo locus, ubi 
celebratur matnmordnm, ab his peregrinis exegat solemnitatem 
Tridentini in eo vigentis ; aider contractum nullum erit . 8 

§ 122 a. John Voet seems to affirm the same doctrine 
to be generally but not universally true, and liable to ex¬ 
ceptions. He puts the case of the marriage of an inhab¬ 
itant of Holland with a female of Flanders or Brabant, 
in Flanders or Brabant, according to the laws of the 
latter, but not according to the laws of Holland, and 
asks, if it would be valid in Holland. To which he 
answer's, that primd facie it should seem, that such mar¬ 
riages ought in Holland to be held valid; “ because” 
(says he) “ it is sufficient in contracts to follow the 
solemnities of .the place in which the contract is cele¬ 
brated, although the solemnities are not observed which 
are prescribed in the place of the domicil of the parties, 
or of the situation of the property, in executing the 
act.” Pnmd quidem specie videriposset, nuptias tales etiam in 
ipsd Hollandid rotas habendas esse . Eo quod sufficit in contra - 
kendo adhiberi solennia loci illius , in quo contractus celebratur , 
etsi non inveniantur observata solennia, quce in loco domicilii con- 
trahentium, aid rei sitae, actui.gerendo prescripta sunt* He 


1 I cite this whole passage from tfee case of Scrimshire v. Scrimshire, 2 
ftagg. Consist. R. 412, 413. See also, 1 Burge, Comment, on Col. and For, 
Law^P. 1, ch. 5, § 3, p. 185, 186 ; Sanchez, De Matrim. Lib. 3, Disput 18, § 
10, n. 26, 28. 

* Cited in Burge, Comment ubi supra, p. 185, 186. 

• Oited Ibid. 

4 J. Voet, ad Pand. Lib. 23, tit. 2, § 4, Tom. 2, p. 20; cited also in Scrim¬ 

shire v. Scrimshire,* 2 Hagjg. Consist R. 415. See also Voet, ad Pand. Lib. 

23, tit 2, § 85, p. 55. 
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adds, that there had been different opinions given in 
Holland on this point. But he expresses his own opin¬ 
ion be, that such marriage, so celebrated out of Hol¬ 
land, ought to be pronounced invalid in Holland, upon 
the very* terms of the Edict of Holland, by which mar¬ 
riages by Hollanders, without proper notifications there¬ 
of, published in the place of their domicil, are declared 
to b£ void. That the general rule, that it is sufficient in 
negotiations and contracts to follow the solemnities, re¬ 
quired by the law of the place where the business is 
transacted, does not apply in such a case; for that rule 
has its proper place, only where the business is not so 
transacted in fraud of the law. or where no statute has 


positively declared, that the act shall be void, wheft done 
by a subject according to the foreign solemnities. Sed, 
eo non obstante, magis est, ut mutrimonia, eo modo extra Holland- 
imn ah Ilollando celebrata, infirma per Judicem Ilollandicum 
promnciari debead, propter Edidi verba, qaibus nuptiw, per 
Hollandum sine denunciationibus publicis in domicilii loco inter- 
contradce, irritcfr esse jussw sunt. Nihil in contrarium 
faciente iUo axiomate, quod svfficiat in negotiis contrahcndis ad - 
hiberi solemnia loci, in quo actus geritur: cum ista regula locum 
inveniat, si non in fraudem staUdi quis alio se contiderit ad 
actum celebrandum, aut stalutum nomimtim irritum declaraverit 
actum, a suo subjecto peregrind sQlemjvitate gcstiim. 1 

§ 122 b. Paul Voet holds an opinion decidedly in 
favor of the general rule. • Quid si de contradubus propne 
didis, d quidem eorum solemnibus conteidio ; Quis locus sped<0 
bitur ; an domicilii contrahentis, an loci, ubi 'quis contrahit? 
Respondeo affirmanter. Posterius. Quia, censetur quis semet 
contrahendo, legibus istius loci, ubi contrahit, etiam ratione solem- 



1 J. Voet, ad Pand. Lib. 23, tit. 2, § 4, p. 20. 



226 


CONFLICT OF LAWS. 


' [0H. Tv 

nium subjicere volume} Huberus admits, that a marriage 
valid by the law of the place, where it is celebrated, is 
binding everywhere, under the exception, which he^ gen¬ 
erally applies, that it is not prejudicial to others, or that 
it is not incestuous. Mutrimonium peiiinet etiarn ad has reg¬ 
ulars. Si licitmn est eo loco , ubi contradum et celebration est , 
uhique validum crit , effedmnque habebit , sub eadem exceptione 
prejudicii aids non creandi ; cuilicet addere , si exempli nifnis sit 
abominandi ; id si incesium juris gentium in secundo gradu can- 
tigerit alicubi esse permissum? . Bouhier adopts the general 
rule, hesitating as to the nature and extent of the excep¬ 
tions. 1 * 3 4 * 6 Hertius lays down the following axiom. If the 
law prescribes a form for the act, the place of the act, 
and n#t of the domicil of the parties, or of the situation 
of the property, is to be considered. Si Lex adui formam 
dot, inspiciendus est 'locus actus , non domicilii, non rei sites} 
And he puts the following as an example. A marriage 
contracted according to the solemnities of any place 
where the married couple are commorant, cannot be 
rescinded upon the pretext, that? in the domicil or 
country of the husband, other solemnities are required. 
Matnmonium juxta solennitates loci alicujus, ubi sponsus et 
sponsa commorabardur, contradum non potest preetextu illo 
rescindi, quod in domicilio aid patrid mariti alien solennitates 
observentur} He afterwards^ puts exceptions to this gen¬ 
eral axiom; one of which is, that a contract between 


1 Voet, De Statut. § 9, cli. 2, n. 9, p. 267, edit 1715; Id. 323, edit 1661; 
post, § 261. 

* Huberus, Lib. 1, t#t. 3, § 8; ante, § 85. 

• Bouhier, Cout de Bourg. ch. 27, § 59 to § 66. 

4 Post, § 242, 260; Hcrtii, Opera, Tom. 1, De Collis. Leg. § 4, art 10, p. 

126, edit. 1737; Id. p. 179 f edit. 1716. 

6 1 Hortli, Opera, De Collis. Leg. § 4, art 10, edit. 1837, p. 126; Id. p. 179, 
edit 1716; Id. art 10, p. 128, edit. 1737 ; Id. p. 182, edit. 1716. 
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foreigners, both belonging to a foreign country, is to be 
governed by„the law of their own country, and not by 
that of the Lex loci contractus} In this exception he 
has to encounter many distinguished adversaries. 1 2 The 
French jurists seen^ generally to support the doctrine, 
that marriage is to be held valid or not, according to the 
law of the place of celebration, except in cases positively 
prohibited by their own laws to their own subjects, or 
where it is in fraud of those laws. 3 And Merlin says, 
that it is a contract so completely of natural and moral 
law, that when celebrated by savages in places where 
there are no established laws, it will be recognized as 
good in other countries. 4 * 

§ 123. A question has been much discussed, h<tw far 
a marriage, regularly celebrated in a foreign country, 
between persons belonging to another country, who 
have gone thither from their own country # for that pur¬ 
pose, is to be deemed valid if it is not celebrated accord¬ 
ing to the law of their own country. Huberus, as we 
have seen, 6 has put ifie very question, and lias applied 
it as well to cases of minority as of incest; and he does 
not hesitate to pronounce such marriages invalid, be¬ 
cause they are an invasion, or fraud upon the law of the 
country to which the parties belong, and in which they 
are domiciled. 6 Bouhier has advocated the same opin- 

1 Id. p. 128, § 10, edit. 1737 ; Non Valet (6). 

* Ibid. * * 

3 Post, § 123. 

4 Merlin, Repert Marriage, § 1, p. 343. See also, 2 Boullenois, Obser. 46, 
p. 458; 1 Froland, Mdm. p. 177, ch. 1; Pardessus, Vol. 5, P. 6, tit. 7, ch. 2, 
art 1481 to 1495; Pothier, Traite du Marriage, n. 263 ; Journal des Audien¬ 
ces, Tom. 1, ch. 24; S. C. cited Scrimshire v. Serimshirc, 2 Hagg. Consist R. 
418, 414. 

* Ante, § 85, § 116, a. 

4 Huberus, Lib. 1, tit 3, § 9. See ante, § 85, 116 a, Where the passages are 
cited at large. , 
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ion,; 1 2 and it is also maintained by Paul Yoet. He states 
* it as an exception to the general rule, that the law of the 
place of the contract ought to govern. Nisi quis , quo in 
loco domicilii cvitarct molestam aliquam vel snmptuosam solemni- 
tatem ; adcoque in f random sui staiidi mdld necessitate cogente 
alio proficiscatur , et mox ad corum domicilium, gesio alibi negotio, 
reveriaiur? John Voet (as we have seen) holds the same 
opinion. 3 Pothier puts .the very case in the strongest 
terms. He says that the conditions and ceremonies,' 
prescribed by the French Laws, for the validity of mar¬ 
riages between French subjects are obligatory, even 
when the marriage has been celebrated between them 
in a foreign country, whenever it appears that they have 
gone * thither in fraud of those laws, and that the mar¬ 
riage, under such circumstances, will be a nullity. 4 * This 
doctrine turns upbn the general principle, that an act 
done designedly, in fraud or evasion of the law, by a 
mere change of locality, is utterly void. 

§ 123 a. In opposition to this doctrine it has, however, 
been settled, after some struggle both in England and 
America, that such a marriage is good. The question in 
England was first solemnly decided by the High Court 
of Delegates in 1768; 6 and having been subsequently 


1 Bouhier, Cout. do Bourg. cli. 28, § 60, 61, 62, p. 557; ante, § 84. 

* P. Voct, De Statut. § 9, ch. 2, p. 268, edit. 1715; Id. p. 323, 324, edit. 
1661. * • 

3 Ante, § 122 a; 1 Burge, Comm, on Col. and For.. Law, Pt 1, ch. 5, § 3, 
p. 196. 

4 Pothier, Traite du Marriage, n. 263. 

5 Compton v. Bcarcroft, cited in Bull. N. P. 114, and in Harford v. Morris, 

2 llagg. Consist. R. 429, 430, 443, 444. — It has been said, that this decision 

may be explained upon the ground, that the English Marriage Act, under 

which that question arqse, contained an express exception ’Of marriages in 

Scotland; and that the marriage of the parties in that case, who were Eng¬ 

lish, and had gone from England for the express purpose of celebrating the 
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recognized, notwithstanding the doubts of .Lord Mans¬ 
field, it m&y now be deemed settled there beyond con¬ 
troversy. 1 Lord Mansfield, on the occasion alluded to, 
arguendo , said: “ It has been laid down at the. Bar, that 
a marriage in a foreign country must Tie governed by 
the law of the country where the marriage was had; 
which in general is true. But the marriages in Scotr 
lan3 of persons going from hence for that purpose, were 
instanced by way of example. They may come under 
a very different consideration, according to the opinion 
of Huberus, and other writers.” 2 This is manifestly no 
more than the expression of a doubt upon a point not 
directly before the Court. [The Irish Courts have also, 
after full deliberation, adopted the same rule. 3 ] 

§ 123 £. In Massachusetts, upon % full discussion, the 
doctrine has been firmly established. 4 It was admitted 
on that occasion, by the Court, that the doctrine is 
repugnant to the general principles of law relating «to 
contracts; for a fraudulent evasion of or fraud upon 
the laws of the country, where the parties have their 

marriage in Scotland, was therefore good, as it was according to the law of 
Scotland. Admitting this to be the true construction of the English Marriage 
Act; yet the question directly raised by the libel was, whether a marriage in 
a foreign country by British subjects, domiciled in England, and not changing 
their domicil, who had gone there expfessly to avoid and evade the laws of 
England, was good or not; and there is strong reason to believe, that this 
point was deemed a material ingredient # in the ultimate judgment of the case. 
— See the case of Compton v. Bearcroft, as commented on in 2 Hagg. Consist. 
R. 443, 444, and the Reporter’s note in p. 444. 

1 Set} Harford v. Morris, 2 Hagg. Consist R. 423; Robinson* u. Bland, 2 
Burr. R. 1077 to 1080; Steele v. Braddell, 1 Milw. Consist R. 1; Fergusson 
on Marr. and Divorce, 63 to 65. . 

* Robinson v. Bland, 2 Burr. R. 1079, 1080; Huber. Lib. 1, tit. 8, § 8. 

• Steele v. Braddell, 1 Milw. Consist. R. 1, where this subject is ably ex¬ 
amined. • 

4 Medway v. Needham, 16 Mass. R. 157, 161; Putnam v. Putnam, 8 Pick. 
R. 483. 
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domicil, would not, except in the contract of marriage, be 
protected under the general principle. 1 Blit the excep¬ 
tion in favor of marriages is maintained upon principles 
of public policy, with a view to prevent the disastrous 
consequences to the issue of such a marriage, which 
would result from the loose state in which persons so 
situated would live. 2 The doctrine has been carried 
even further, so as to admit the legitimacy of the issue 
of a person who had been divorced d> vinculo for adultery, 
and had been declared by the local law incompetent to 
marry again, but who had gone into a neighboring State, 
and there contracted a new marriage, and had issue by 
that marriage. 3 The like rule has been applied in favor 
of the widow by such second marriage, so as to entitle 
her to dower in the real estate of her deceased husband, 
situate in Massachusetts. 4 

§ 124. The English doctrine, in relation to Scotch 
marriages, by parties domiciled in England, and going 
to Scotland to marry, though a plain violation of the 
real object and intent, even if not of the words of the 
English Marriage Act, seems to have proceeded mainly 
upon the ground of public policy. 6 It is the least of 


1 Ibid. The Court put the following case. Thus, parties, intending to make 
an usurious bargain, cannot give validity to a contract, in which more than 
the lawful interest of their country is secured, by passing into another terri¬ 
tory, where there may be no restriction of interest, or where it is established 
at a higher rate, and there executing a contract before* agreed on. Medway 
v. Needham, 16 Mass. R. 160. 

* Medway* v. Needham, 16 Mass. 160, 161. m 

9 West Cambridge v. Lexington, 1 Pick. R. 506; 2 Kent, Comm. Lect. 26, 
p. 92 v 98, 3d edit. See Fergusson on Marr. and Divorce, note R, p. 469; 
ante, § 89. “ 

1 Putnam v. Putnam, 8 Pick. R. 433. 

s See Steele v. Braddell, l l Milw. Consist. R. 1. Mr. Burge does not deem 
it to be ip fraud o^the English laws, because the English Marriage Act does 
pot in fact prohibit such Scottish marriages. This is true in terms; and if it 
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two evils, in a political sense, a civil sense, and a moral 
sense. We have already seen, that the positive code 


did prohibit, the question of the conflict of laws in relation to such marriages 
would never have arisen in England ; for the statute would have directly de¬ 
cided the matter. Nevertheless, the whole object of the parties in this class of 
marriages plainly is to evade the law of their own country by a marriage, valid 
by tjie law of the country, where it is celebrated, without changing their own 
domicil, -and thus getting rid of all the anxious provisions of the statute against 
ill-advised and clandestine marriages. In short, all the Gretna Green m&r- 
riages in Scotland (as they are called) are intended by the parties to get rid 
of the solemnities of the English law. Mr. Burge says: “ The*decisions of the 
courts in England, which have declared valid a marriage contracted in Scotland 
by English persons, who had resorted thither for the sole purpose of evading 
the prohibitions of the English Marriage Act, arc perfectly consistent with the 
admission of this exception. Such a marriage is valid, because it is not pro¬ 
hibited by tho English Marriage Act. It is a misapplication of terms to de¬ 
scribe it as an evasion, or in fraud of the Act; for, in fact, it is not prohibited. 
There is an express provision, that nothing in that act shall extend to mar¬ 
riages in Scotland, or to any marriages beyond sea. The act, therefore, left 
English subjects at perfect liberty to resort to any country for the purpose of 
contracting and celebrating their marriage. So fas from the act containing 
a general and absolute prohibition, and a declaration of the nullity of all mar¬ 
riages, contracted otherwise than in conformity to its provisions, it confines 
such prohibition and declaration to marriages contracted in England. These 
decisions, therefore, are founded upon tho right of tho parties, consistently with 
the Marriage Act, to resort to the foreign country for the purpose of contract¬ 
ing their marriage, and upon the act itself containing no provision which ren¬ 
ders void a marriage so contracted. It is upon this ground, and to this extent, 
that the argument of Sanchez must be understood, when he contends that a 
marriage is not void, because the parties have resorted to a country, in which 
they have contracted it, for the purpose of avoiding ceremonies, which are 
required in their own country. ‘ Displicet mihi haec liinitatio, et credo, licet 
adirent oo fine, ut possent liberfe absque parocho ct testibus contrahere, esse 
ratum matrimonium. Nam qui jure suo utitur non potest dici fraudent com- 
mittere, ut eh ratione effectus impediatur.’ ‘ Nullus videtur dolo facere, qui 
jure suo utitur.' ‘ Est enim fraus licita, cum contrahentes utantur jure suo: 
ergo cum adeuntes locum, ubi non viget Trident, animo contrahendi absque 
parocho et testibus, utuntur jure suo, habet enim jus sic ibi contrahendi, erit 
fraus licita, nec eh rtftione effectus ac valor matrimonii impedietur.' The same 
jurist, in a subsequent passage, admits the distinction between a personal inca- 
jlj&city imposed by the law of the domicil, which Vould accompany the party 
in Whatever country he contracted, and a law which attached to the act only 
in respect of its taking -place in the country in which that law prevailed. 
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of France has promulgated an opposite doctrine, with 
unrelenting severity. 1 The wisdom of such a course 


‘ Die quando inhabilitas est constituta absolute et simplicitcr, sequi personam 
quocumque euntem: secus quando est constituta per modum legis, sicut enim 
lex ilia non obligat in illis locis, ita inhabilitas, et annullatio actus non obligat 
ibi, nec sequitur personam, nisi dum est in locis, in quibus ea lex vim obligandi 

habet.non enim ligatur lege Ecclesiastiea in loco, ubi ex voluntajw ac 

dispositione ejusdem Eeclesire non habet robur cadem lex: ut contingit in locis, 
ubi aut non recepta aut non publicata fuit.’ 1 Burge, Comm, on Col. and For. 
Law, P. 1, ch. 5, § 3, p. 192, 193. The decisions in the Supreme Court of 
Massachusetts, as they are stated in the Commentaries on American Law, carry 
the doctrine much further* and reject any exception founded on the purpose for 
which the parties resorted to the country, where they contracted the marriage. 
The parties, in the case referred to, had left the State on purpose to evade its 
statute law, and to marry in opposition to it, and being married, they returned 
again; yet their marriage was held valid, if it were valid according to the laws 
of the place where it was contracted, notwithstanding the parties went into 
the other State with an interftion to evade the laws of their own.” (Ibid.) In 
these remarks Mr. Burge is mainly borne out as to the effect of the English 
Marriage Act, by the ^language of Sir George Hay, in Harford v. Morris, (2 
Hag". Consist. R. p. 428 to p. 432). He there said: “ The next question is, 
whether by the law of England this marriage is valid ? It is stated throughout 
that it is a marriage without the consent of the natural mother of the party, 
and of the testamentary Guardians, and the Lord Chancellor; and that the 
parties went into a foreign country to evade the laws of this realm. Whether 
upon that account, or any of the accounts already mentioned, it is void by the 
law of England, is the first question. Parties may go out of England and 
marry by necessity or choice; in either way a foreign marriage is not void 
upon that account by the laws of England. 1 But it is said, they go in violation 
of the order of the Chancellor, and without the consent of parents and guar¬ 
dians. What is the law of England, that rq^uires the consent of parents and 
guardians ? It is the marriage act. One of the greatest magistrates, that ever 
appeared in this country, explains-it, that the view of that act was -to restrain 
the abuse, that was so scandalous in this country, from clandestine marriages, 
and to get proof of marriages, which otherwise might become uncertain; as it 
is, wherever you cannot have evidence of the fact of the marriage being rightly 
performed, and legitimacy becomes uncertain. The principal view of that 
law was to affect such marriages. The law does, indeed, in one respect, put a 
restraint, which was not known to the common law, upon*She marriage of mi¬ 
nors without the consent of parents; but it does not make all the marriages of 
■minors, evert in England, v&d. Marriages by license only are void, for want 

V* “ >■ , * 

, 1 Ante, § 84, 90, 123, and note. 
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remains ta be established; and it will be no matter of 
surprise, if hereafter we shall find a Frenchman with 


of consent of parents and guardians. If this marriage had been in England, 
and if, instead of going abroad, the parties had been married in any great 
parish of this town or country by banns, would that marriage have been good, 
or not, by the laws of England ? No law says that it shall be void. It is a 
marriage by license only, that is void by the law.of England, for want of con¬ 
sent <5f the parents or guardians. It is observed also, that the act makes par¬ 
ticular exceptions, without which the purpose of the marriage act, though an 
exceeding good act, might have been questioned l)efore this time, if there had 
not been so many ways to avoid the restraint put upon the marriage of minors. 
It is provided, that nothing in this act shall extend to marriages in Scotland, 
nor to any marriages solemnized beyond sea. Then marriages in Scotland and 
beyond sea by the law of England, remain in the same state as if the statute 
had not passed. Marriage in Scotland, if not contrary to the law of England, 
is good, and it has been so determined. That determination passed, not on 
the ground, that the marriage was valid in Scotland, and that therefore it was 
good — nothing was laid before the Court to show, fchat the marriage was valid 
in Scotland — but because the Act of Parliament did not put any restraint 
upon English subjects being married in Scotland, with respect to the consent 
of parents. On that ground it is, that those marriages are held good, not be¬ 
ing contrary to the law of England. The same holds as to marriages bey<fnd 
sea. For English subjects going abroad, or to Scotland, to marry English sub¬ 
jects, have an exemption from that restraint in the act. What was the case 
before ttye marriage act ? Will anybody say, that before the act, a marriage 
solemnized by persons going over to Calais, or happening to be there, was void 
in this country, because such a marriage paiglxt be void by the laws of France, 
as perhaps it was, if solemnized by a Protestant priest, whom they do not ac¬ 
knowledge, or if any way clandestine, or without consent; and that therefore 
it should be set aside by a court in England, upon account of its being void by 
the law of France ? No. The laws of the State, to which the parties are sub¬ 
ject, must determine the marriage,* unless you can show that the law of the 
other country is that, by which its validity is to be decided. That brings me 
to the other great consideration in thfe case, whether the validity of these mar¬ 
riages, being solemnized in Ypres and Denmark, are' to be tried by the laws 
of those countries. If they are, the laws of those countries must be laid be¬ 
fore the Court, and proved in the best manner possible; not by the opinions 
of lawyers, which is the most uncertain way in the world, but by certiorates, 
laying the ordinances«f those countries before the Court. Without consider¬ 
ing how far that law is capable of being proved A the present case, the pre¬ 
vious question ariseB with respect to jurisdiction, wh«thcr the laws of that coun¬ 
try, in which the marriage is celebrated, should operate, merely because it was 
celebrated there. I conceive the law to be clear, that it is not the transient 
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iNro lawful wives, one according to the law o£ the place 
of .the marriage, and the other according to that of hi# 


residence, by coming one morning and going away the next day, which consti¬ 
tutes a residence, to which the lex loci can be applied; so as to give a jurisdic¬ 
tion to the law, and cause it to take cognizance of a marriage celebrated there. 
It is certain that domicil, or established residence, (that is, such a kind of resi¬ 
dence as makes the party subject to the laws of that country,) may have that 
effect; and, with respect to persons so domiciled, the laws of the country must 
be adhered to in contracts made there. This was the case of Serimshire. All 
the proceedings of the Court of France were laid before the Court. I remem¬ 
ber it, though it was a long time ago; and I was counsel for the lady. The 
mother of the young man was at Bolognc, where they had gone animo morandi. 
It was stated in all the proceedings, that they were domiciled in France; he 
went there to reside for purposes of education, and did reside there; and the 
mother continued to reside there, till she obtained the sentence, that was plead¬ 
ed in the Consistory Court. I do not in the least call in question that determi¬ 
nation in the Consistory Court. Every man has allowed the great and ex¬ 
tensive knowledge of the ^Judgc; but he founded his judgment upon the 
sentence given in that Court, which had assumed' jurisdiction, and had a 
right to assume it; he paid all respect to the judgment; aud upon that he 
gave his opinion, that the party suing should be dismissed.” A somewhat 
different account of the case ol Compton v. Bcarcroft (here referred to) is 
given by Sir W. Wynne, in Middleton v. Janverin, (2 Ilagg. Consist. R. 
443, 444). On that occasion he said, — “It is, however, contended, that ad¬ 
mitting the law to invalidate the marriage in those countries, yet that is not 
the law by which this case is to be decided in this Court. It is not the lex 
loci, where the marriage ceremony is performed, which is to determine the 
question, but you must find out some other law, and that is declared by the 
counsel for Mrs. Janverin to be the law of England. Now, in respect to the 
lex loci having been adopted as a rule, I think the case of Compton v . Bear- 
croft proves it very strongly. In th^t case the Court of Delegates affirmed 
the rejection of the libel, which was given in against the marriage, on different 
grounds, as I have understood, from those which were taken in the Court of 
Arches, and because the marriage was a%ood marriage in Scotland, and if all 
.the facts pleaded in the libel were proved, the marriage could not be pro- 
^ u cr the marriage act ; in which it is expressly declared, that 

it shall not extend to Scotland. On those grounds it was, as I have under¬ 
stood, that the Delegates rejected the libel. The case of that marriage was 
therefore determined by the lex loci. Those persons having gone to Scotland, 
and been married in a way*ot good in England but good in Scotland, and 
not affected by the marriage act, were considered to have contracted a valid 
marriage.” The learned Reporter has added a veiy important note to 2 Ilagg. 

* Consist. R. 444, note (*), on this point. It is certain, that foreign jurists do 
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domicil of origin. 1 . The doctrine in England has, indeed, 
stopped short of the moral mischief; if the decision 


not take any* distinctions between a violation of the positive prohibition by the 
words, if the laws and the case of a mere evasion or fraud upon the known 
policy of the laws, by a marriage in another country, without any change of 
domicil by the parties. See also Fergusson on Marr. and Divorce, 417; Id. 
229, 461. It has always appeared to me, that the true doctrine of interna¬ 
tional policy is, that a foreign marriage, valid by the law of the place of mar¬ 
riage, is valid everywhere, notwithstanding the parties may be domiciled in 
another country, where the marriage, if celebrated there, would, by the laws 
thereof, be void, and the parties have gone thither for the express purpose of 
evading the requisitions of the law of their domicil. A learned writer, in the 
London Legal Observer for January, 1840, has commented on this subject 
with great acuteness and ability. The following extract may be gratifying to 
the learned reader, as it constitutes an opposite view to that of Mr. Burge. 
“ The idea of fraud on the law of a country is rather a favorite one with ju¬ 
rists. When examined, however, we think it will be found to have a very nar¬ 
row foundation for the supposed countenance afforded to it by our law. By 
the courts of several American States it has been repeatedly overruled. It is 
principally grounded on an opinion of the jurist, Huber, (Ilub. de Confl. Leg. 
lib. 1, tit. 8, § 8,) supported by a dictum of Lord Mansfield, in Robinson v. 
Bland, (1 W. Bl. 234, '256 ; 2 Burrows, 1077). In the first place, it is at 
once met by the difficulty, that it has been over and over again decided, that 
Scotch and foreign marriages (between minors and others, who could not have 
contracted marriage here) undertaken, expressly and admittedly, to evade our 
law, are good, if good per legem loci, and vice versa. But then, say the advo¬ 
cates of the in fraudem legis doctrine, these decisions are consistent; because 
the Marriage Act in terms excepts Scotch and foreign marriages. In this view, 
however, they at once throw over Lord Mansfield’s authority, because, as Sir 
W. Blackstonc, who was counsel in the case, notes it in the margin of his re¬ 
port, he threw out a ‘ quaere, whether stolen marriages in Scotland are valid.’ 
However, as thfrease is really the only one, in which, as far as we are aware, 
the idea of evasion of our law is set up, we must go more fully into it. The 
case was argued in 1760. The question was, whether a bill of exchange given 
in France by one English subject to another, but made payable in England, 
the consideration of which was a gambling debt, should be held recoverable in 
an English Court It was found not to be recoverable in France; but Lord 
Mansfield (though, on this plain ground, he afterwards said the case hag after 
all come to nothing) had it argued twice, as bearing on international law. In 
his judgment he touched on the rules applicablfeo foreign personal contracts. 

• 

i 1 TonlHer, Droit Civil, art 576; Code Civil, art 144, 148, 170; Merlin, 
R<5pert tit Loi, § 6, n. 1, and ante, note, § 84, 117. 
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promulgated in its Courts, can be maintained, (of which 
doubts may justly be entertained,) that a second' mar- 


He lays down the general rule as to the lex loci prevailing. But then he says : 
‘ this rule admits of an exception, where the parties had a view to a different 
kingdom. Contracts are to he considered according to the place, where they 
are to be executed.’ And Mr. Justice Wilmot said: ‘ The place where the 
money is to be paid, must govern the law. This was determined as to «sury 
on contracts in Ireland.’ From this it is evident, that there is no ground in 
the decision for the wide principle contended for. The quaere thrown out, 
merely in answer to an illustrative argument used by counsel, comes more 
to the point ,• but is plainly overruled. Burrows in his report says, that Lord 
Mansfield referred to a case before Lord Hardwicke of a minor’s stolen mar¬ 
riage at Ostend; the validity of which Lord Hardwicke doubted, and ordered 
to be tried before an Ecclesiastical Court; but the trial was stopped by the 
minor’s marrying again on coming of age. We have looked carefully for this 
case, and have no doubt Butler and Freeman (Ambl. 802) is the one referred 
to. It had been decided in 1756, Jour years before. It was the case of a ward 
married at Antwerp. Lorcf Hardwicke said: ‘ This is the first cas^ under the 
late Marriage Act As to such a marriage (I was going to call it a robbery) 
there is a door open hi the statute as to marriages beyond seas and in Scot¬ 
ian^.’ He afterwards goes on to question the validity of the marriage: ‘ It is 
said by witness, that he saw them married, according to the rites and ceremo¬ 
nies of the Church of England. But it will not be valid here, unless it was so 
by the laws of the country where it was had.’ The father, it appears, insti¬ 
tuted a suit in the Ecclesiastical Court to try the validity according to the for¬ 
eign law. This case, therefore, so far from supporting Lord Mansfield’s doubt, 
as stated in the margin of # Blackstone’s report, expressly overrules it. It is 
more material for our present purpose, as being the first case under the Mar* 
riage Act The Marriage Act was passed in 1753. If Lord Hardwicke had 
thought, that before that act there was a principle of law in operation, that a 
party going abroad to evade our laws could not set up the le^gloci contractus, 
but that the new act had altered this, he could hardly have failed to have said 
so. He treats it, that the new statute, by leaving the old principle of lex looi 
contractus untouched, had left a door open to evade its new provisions of 
banns, rites, consent for minors, &c.; not had opened a new door. We find 
but one other case before Lord Hardwicke bearing on the subject It is 
Roach v . Garvan, decided in 1748. (1 Yes. R. 159.) It is material as show¬ 

ing thfe principles of law as to foreign marriages clearly laid down, before the 
Marriage Act passed. It ,e case of a ward of Court, aged only eleven, 
married in France to a boy of seventeen, the son of a Frenchman. Lord 
Hardwicke laid down, tljat the infant, being a natural born subject, could not 
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riag^ a divorce, in Scotland, from a marriage, origi¬ 

nally cmeb^ated in England between English subjects, is 


renounce'her allegiance. He said: ‘The most material consideration is the 
validity df the marriage. It jias been argued to be valid from being estab-. 
fished by the sentence of a court in France, having proper jurisdiction. And 
it is true, that if so, it is conclusive, whether a foreign court or not, from the 
laws of nations in such cases; otherwise the rights of mankind would be very 
precarious and uncertain.' Now here, if Mr. Burge is right, Lord Hardwicke 
was called upon to fall back on the general principle Mr. Burge contends for, 
that the subject, though broad, unless bond fide domiciled there, (which in 
Mr. Burge's sense of domicil was not the case,) could not avail himself of the 
lex loci to avoid the operation of our law. The girl here was only eleven 
years old. By our common law, as stated by Mr. Burge, a female under 
twelve could not contract matrimony. Indeed, according to Sir Matthew 
Hale, the attempt would have subjected the party to a conviction for rape. 
(1 Hall. P. C. 630; and 4 Bla. Com. 212.) So far from doing this, in commit¬ 
ting unreservedly the jurisdiction, as to validity, ^o a foreign court, he lays 
down a principle quite destructive of all Mr. Burge’s doctrines, as to bonfl fide 
domicil; because, as we shall presently remark further, if that principle only 
means bona fide, so far as required by the foreign law, it amounts to nothing, 
and there is nobody who doubts it. It would then be, by common conseat, 
one of the incidents bearing on the validity*of the marriage according to the 
lex loci ftntractus. There arc few opinions which command higher respect 
than Mr. Jacob’s. Ift his very learned notes appended to his edition of 
Roper’s Husband and Wife he takes the same view. lie says, as to the objec¬ 
tion, that an intention to evade our law may affect the validity of the foreign 
contract; ‘ that, though apparently sanctioned by Lord Mansfield, it has not 
prevailed, either with respect to marriage^ in Scotland, or with respect to mar¬ 
riages in other places out of England, and there does not appear any excep¬ 
tion to the rule, that a foreign marriage, valid according to the law of the 
place where celeWated, is good everywhere else. (2 Roper, Husb. and Wife, 
edit, by Jacob, p. 4$5.) It must be observed, that Mr. Jacob does not specifi¬ 
cally advert to objections arising frofh affinity, or from any prohibitory rules 
not being in the Marriage Act. The rule, however, is evidently older than the 
Mafriage Act, and is always found without a limitation from the first Except 
the case of legal personal disqualification against marrying at all, such as Lol- 
ley's, to which we shall soon advert, wo know but of one country (France,) 
wheTe the validity of a foreign marriage between its own subjects is triecl by 
its own, and not the foreign law. French subjec^who are required at home 
to 6btain the consent of parents, &c., are required st* equally, if they marry out 
of France. Did such a broad personal rule obtain here, there would have 
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void, although such divorce and second, marriage would 
he unquestionably good by the law of Scotland. 1 So 


been no room for the present article; and it is to such a result, that we are 
addressing ourselves, unless the rules of restriction can be so narrowed, as to 
approve themselves to the moral approbation of all the community, minority* as 
well as majority, that is, to those cases of affinity, which, by the common con¬ 
sent of the country would be discountenanced, namely, affinities in one tlegree, 
as step-father and step-daughter. We will now go on to examine the supposed 
second rule, as to a foreign bona fide domicil being required. Our English 
supposed limitation of the general rule, is not, as we have seen, treated by 
such of the civilians as have espoused these views, as an absolute personal 
rule, but one merely in fraudem legis; and they therefore attach to the limi¬ 
tation this sub-limitation, that the qualification will be removed by a sufficient 
domicil abroad. But sufficient by what law ? The sufficiency according to 
the requirements of the foreign law is admitted on all sides. Our law as to 
domicil proceeds on quite different grounds. But supposing our law 
required a year’s residence to make a domicil in any place, and the law of 
that place required two years, and also required’domicil to ratify the con¬ 
tract of marriage within it, it is evident, that we here, trying the validity of 
such a marriage, should require the two years’ residence to be proved. These 
civilians admit this, and require us to fulfil the foreign law in all cases. But 
then they require a sufficient domicil by our law as well. They would split 
the unity of the contract, and determine it partly by one law, and partly by 
the other. They require two sorts of domicil to make *up the marriage con¬ 
tract — the one by the law abroad to get over the lex loci, the one by our 
law, not as essential to the contract, but as evidence of the bona fides of the 
contract, and to get over the quasi personal disability they suppose, that is, 
the suspicion of intention to evade qur supposed prohibitory law. It is clear 
the bonfi, fide domicil, they would exact, must be by way of evidence, and evi¬ 
dence only. But if so, how can it be an essential ? Parties may marry with¬ 
out any intended fraud on their own law, where not domiciled to the satisfac¬ 
tion of the civilians; or, what is more likely, may become so domiciled with a 
positive intention to evade their own la\fl. They may get naturalized abroad, 
move their property there, do every thing, which would show a domicil with 
regard to the laws about personal estate, and yet all the while it may be capa¬ 
ble of clear proof, that they did this only, because they chose to be married, 
and were not permitted to be married here, and that they intended, and dicL 
all /or evasion. They may intend a permanent residence also, and merely 

C 

1 Lolley's Case, 1 Russ.jSc Ryan, Cas. 237. See Warrender v. Warrender, 
9 Bligh, R. 89 ; ante, § 86, 88 ; post, § 215 to 226. 
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that) here , 1 there may be two Hlwful wives of the party, 
living at the' same time, in different countries, and two 
families of children, one of which may be deemed legiti¬ 
mate by the law of the one country, and illegitimate by 
the law of the other . 1 It is easy to see, what various dif¬ 
ficulties may grow out of such a state of things. A son, 
by the second marriage, may be entitled to the whole 
real and personal estate of the father in Scotland, and 
incapable of touching either in England. The Massa¬ 
chusetts doctrine escapes from these incongruities; and 
appears to be. founded upon a liberal basis of interna¬ 
tional policy, which deems it far better to support mar¬ 
riages, celebrated in a foreign country, as valid, when in 
conformity with the laws of that country, although the 
rule may produce some minor inconveniences, than, 
by introducing distinctions as to the designs, and ob- 


• 

because they do not like the English law as to affinity. What would the civi¬ 
lians, who countenance these refinements, say to this case? Their notion 
seems to have arisen from viewing the law, as an individual, whose honor is to 
be vindicated, and who is to be treated with at least outward show of observ¬ 
ance and respect. They make it, let it be observed, not a principle of Eng¬ 
lish law merely, but of general law; though they can find no instance in any 
one country to support it, except Lord Mansfield’s manifestly erroneous dic¬ 
tum in a bill of exchange case. To us the whole scheme seems altogether 
insupportable. A law, we should think, is either local, or it is personal, and 
any thing between we cannot comprehend. If it were the case of a foreigner’s 
marriage here, would they ask, if he came here in evasion of his own law ? 
Or would they not rather say with Fergusson, 4 A party domiciled here cannot 
be'permitted to import a law peculiar to his own case.’ (Fcrg. on Mar. and 
Div. 399.) ” See also, Huberus, Lib. f, tit 3, De Conflictu Legum, § 13; 
Paul Voet, de Statut § 9, ch. 2, n. 4, p. 263, edit 1715; Id. p. 319, edit. 1661. 
Lord Brougham, in Warrender v. Warrender, 9 Bligh, R. 129, 130, mani- 
jestly considered, that the doctrine, that a marriage in a foreign country .was 
void, if it was a fraud upon the law of the domicil of the parties, was not main¬ 
tainable in point of law. * •* 

•* Beazley v. Beasley, 3 Hagg. Eccl. R. 639; Rex v. Lolley, 1 Russ. 3c 
Ryan, Cas. 237. 




240 


CONFLICT OF LAWS. 


[CH. V. 


jects, and motives of the parties, to shake the general 
confidence in^such * marriages; to subject the innocent 
issue to constant doubts'as to their own legitimacy; and 
to leave the parents themselves to cut adrift from their 
solemn obligations, when they may become discontented 
with their lot. ‘v 

§ 124 a. It is no answer to this reasoning to say, that 
every nation has a right, at its pleasure, to impose any 
restraints and prohibitions upon the marriages of its 
own subjects, whether they marry within or without 
its own territory. Admitting this to be true in the 
fullest extent, to which it can justly be claimed in. 
virtue of national sovereignty, it must be quite as true, 
and quite as obvious, that no other nation i^ bound 
to recognize those restraints, and those prohibitions, 
as obligatory upon such subjects, while they are domi¬ 
ciled within its own territory, or when they have con¬ 
tracted marriages there, according to the laws thereof. 
All such local municipal restraints and prohibitions, must, 
under such circumstances, necessarily tend to mutual 
embarrassment and .confusion in the intercourse between 
such nations. The very object of the rule, arising from 
the comity of nations, and a sense of the importance 
and public policy of giving to marriages everywhere 
the most solemn and binding obligation, is to secure 
all nations against such a conflict of laws. If France 
has chosen t6 declare, that all marriages celebrated 
by its subjects in foreign Countries, in conformity with 
their laws, but not according to its own laws, shall be 
utterly void, every other country has an equal right 
to declare, that such marriages shall be deemed valid, 
and refuse to submit to the dictation of France/ France 
may at home enforce such laws upon her own subjects 
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and their property/ when found within its territory. 
But every other nation, by whose laws the marriages 
celebrated therein would be valid, would sustain such 
marriages, and treat the claims of France, as an usurpa¬ 
tion, founded in injustice, and a disregard of the true 
duty and policy of all civilized nations in their inter¬ 
course with each other. 

confl. 21 
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CHAPTER VI. 

MARRIAGES-INCIDENTS TO. 

§ 125. Having considered fyow far the validity of 
matriages is to be decided by the law of the place 
where they are celebrated,*we are next led to consider 
the operation of foreign law upon the incidents of mar¬ 
riage. These may respect either the personal capacity 
and powers of the husband and wife, or the rights of 
each in regard to the property^ personal or real, ac¬ 
quired, or held by both or either of them during the 
coverture. 1 

| 126. The jurisprudence of different nations contains 
almost infinitely diversified regulations upon the subject 
of t the mutual obligations and duties of husband and 
wife, their personal capacities and powers, and their 
mutual rights and interests in the property belonging 
to, or acquired by each, during the existence of the 
marriage; and the task of enumerating all of them 
would be as hopeless as it would be useless. Before 
the Revolution there were in France a multitude of 
such diversities in the local and customary law of her 
own provinces; and in Germany, and the States of Hol¬ 
land and Italy, and the vast domains of Austria and 
Russia, the like diversities existed, and probably still 
continue to exist. Froland has enumerated a few of 
these diversities, and by way of illustrating the endless 


1 See on the subject of this chapter, 1 Burge, Comm, on Col. and For. Law, 
Ft 1, ch. 6, § 1, 2, p. 201 to p. 262 ; Id. ch. 7, § 1, p. 2G2 to p. 276. 
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embarrassments arising from the conflict of laws of differ¬ 
ent provinces and nations; 1 and his ample work is 
mainly devoted to a consideration of tffe mixed ques¬ 
tions,, arising from the conjugal relation, as affected by 
different laws in different provinces and’ nations. In 
some of the French provinces before *the Revolution, a 
married woman had a separate power to contract 1 ; in 
others she had not. 2 In Holland, under the old laws 
thereof (for it is unnecessary to consider whether they 
have undergone any substantial alteration in more recent 
times) the husband had the sole power to dispose of all 
the property of his wife; and she was entirely deprived 
of any power over it. 3 In Utrecht her consent was nec¬ 
essary, if there were not children by the marriage; and 
in some other places, whether there were or were not 
children. In Utpecht the husband*and wife were dis¬ 
abled from making donations to each other; in Holland 
they may or might make them. 4 . In some States there is 
a community of property between husband and wife; in 


1 Froland, Memoires, cli. 1, § 7, 8. 

2 Id.; Ilenvy on Foreign Law, 31. See also, 1 Bonllenois, cli. 1, p. 421; 
Id. p. 4G7, 4G8 ; Merlin, llepert. Autorig. Maritale, § 10. 

8 1 Burge, Comm, on Col. and For. Law, Pt. 1, eh. 7, § 2, p. 27G, 302. 

4 Rodenburg, De Divers. Stat. tit. 2, eh. 5, § !); 2 Boullenois, Appx. p. 30. 
— It may be useful here to state, (once for all,) that, in referring to the laws 
of different countries, I generally state them as they formerly were, without 
any attention to the changes which Jtliey may actually have undergone. The 
reasoning of the foreign jurists upon this subject would be rendered exceed¬ 
ingly obscure, and sometimes incorrect in any other way; and the object of 
this work is not so much to show what particular conflicts of laws may now 
arise lrmn the present jurisprudence of a particular country, as to illustrate 
the principles which different jurists have adopted in solving questions relating 
to the conflicts of laws generally. See 1 Burge, Comm, on Col. and For 
Law, Pt. 1, eh. 7, § £, p. 27G to p. 332, where there will be found a summary 
of the laws of Holland on the subject of this chapter. 
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others none; and in others again, mixed rights and qual¬ 
ified claims. 1 

§ 127. Boullenois has put several cases, showing the 
practical difficulties of this conflict of laws. Suppose a 
husband domiciled in a place where he cannot bind his 
wife, if he contracts alone and without her, although she 
is under- his marital power and authority; and the hus¬ 
band should go to, and contract in a place, where, by 
reason of this authority, he can bind his wife by binding 
himself; will the latter contract bind her ? He answers 
in the negative; because the obligation of the wife does 
not spring from the nature of the contract, nor from the 
place of the contract, but from the marital authority, 
which has no such effect in the place of his domicil. 2 In 
Brittany, formerly, when a husband and wife were each 
bound in solido for ihe same contract or debt, payfnent 
was to be first sought out of Jhe effects of the husband. 
Bqt in Paris, upon a like contract, the effects of the hus¬ 
band and wife were formerly indiscriminately bound. 
Suppose, then, that at that period married persons, dom¬ 
iciled in Brittany, had gone to Paris and there con¬ 
tracted, or that married persons domiciled in Paris had 
gone to Brittany and there contracted, in what manner 
should the creditor seek payment ? Boullenois seems to 
have held that in such a case the laws were to be fol¬ 
lowed, which regulate the estate and condition of the 
wife, that is to say, the laws ofiher domicil. 3 

§ 128. It is hardly possible to enumerate the different 


1 1 Burge, Comm, on Col. and For. Law, ch. 7, § 1 to § 8, p. 262 to p. 561; 
Henry on Foreign Law, eh. 1, § 3, p. 10, 36, note ; Id. 95 ; 1 Boull. Obs. 15, 
p. 198; Id. Princ. Gen. 8, p c 8. * 

* 2 Boullenois, Obs. 46, p. 467. 9 Id. p. 468, 469. 
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rules adopted in the customary law or in the positive 
law of different provinces of the same empire, upon the 
subject of the rights of husband and wife. In some 
places the laws, which place the wife under the author¬ 
ity of her husband, extend to all her acts, as well to 
acts inter vivos , as to acts testamentary. In others, the 
former only are prohibited. In some places the consent 
of the husband is necessary to give effect to the contracts 
of the wife. In others, the contract is valid, but is sus¬ 
pended in its execution during the life of the husband. 
In some places the wife has no power over the adminis- 
tration"of her own property. In others the prohibition 
is confined to property merely dotal, and she has the 
free disposal of her own property, which is called para¬ 
phernal} 

§ 129. But not to perplex ourselves with cases of a 
provincial and unusual nature, let us attend to the differ¬ 
ences on this subject in the existing jurisprudence of 
two of the most polished and commercial States pf Eu¬ 
rope, in order to realize the variety of questions which 
may spring up and embarrass the administration of jus¬ 
tice in the tribunals of those countries. 

§ 130. The present code of France does not under¬ 
take to regulate the conjugal association as to property, 
except in the absence of any speeial contract, which 
special contract the husband and wife may, under cer¬ 
tain limitations, make, as they shall judge proper. 
When no special stipulations exist, the case is governed 
by what is denominated the rule of community, Le 


1 2 Boullenois, Obser. 32, p. 11; 1 Domat, B. 1 , tit. 9, p. 1G6, 167; Id. § 4, 
p. 179, 180, &c. See also 1 Froland, Mdxn, per to{j; Merlin, Rdpcrt. Autoris. 
Maritale, § 10 ; 1 Burge, Comm, on Col. and For. Law, Pt. 1, ch. G, § 1, p. 
£01 to p. 244 ; Id. eh. 7, § 1 to § 7, p. 262 to p. 561. 

21* 
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rSgime 4e la communautS ,. This community, or nuptial 
partnership, ^generally extends to all the movable prop¬ 
erty of the hnsband and wife, and to the fruits, income, 
and revenues thereof, whether it is in possession, or in 
action at the time of the marriage, or it is subsequently 
acquired. It extends also to all immovable property 
of the husband and wife acquired during the marriagfc; 
but not to such immovable property as either possessed 
at the time of marriage, or which came to the.m after¬ 
wards by title of succession, or by gift. 1 The property 
thus acquired by this nuptial partnership, is liable to 
the debts of the parties existing at the time # of the 
marriage; to the debts contracted by the husband dur¬ 
ing the community, or by the wife during the commu¬ 
nity with the consent of the husband; and to debts con¬ 
tracted for the matintenance of the .family, and other 
charges of the marriage. As in common cases of part¬ 
nership, recompense may be claimed and had for any 
charge^, which ought to be borne exclusively by either 
party. The husband alone is entitled to administer the 
property of the community; and he may alien, sell, 
and mortgage it without the concurrence of the wife. 
He cannot, however, dispose inter vivos, by gratuitous 
title, of the immovables of the community, or of the 
movables, except under particular circumstances; and 
testamentary dispositions made by him cannot exceed 
his share in the community.J The community is dis¬ 
solved by natural death, by civil death, by divorce, by 
separation of body, or by separation of property. Upon 
separation of body, or of property, the wife resumes her 
free* administration of her movable property, and may 

« 

1 Code Civil of France, art 1387 to 1408; Id. art 1497 to 1541. 

* Id. art 1409 to 1440. 
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alien it But she cannot alien heir immovable property 
■without the consent of her husband, ,or without being 
authorized by law upon his refusal. Dissolution of the 
marriage by divorce gives no right of survivorship to 
the~wife; but that right may occur on the civil death 
or the natural death of the husband. « Upon the death 
of either party, the community being dissolved, the 
property belongs equally to the surviving party, and to 
the heirs of the deceased, in equal moieties, after the 
due adjustment of all debts, and the payment of all 
charges, and claims on the fund. 1 

§ 131. Such is a very brief outline of some of the 
more important particulars of the French Code, in re¬ 
gard to the property of married persons, in cases of 
community. The parties may vary these rights by 
. special contract, op they may marry "under what is called 
the dotal rule Le regime dotal. But it would carry us 
too far to enter upon the consideration of these pecu¬ 
liarities, as our object is only to point out some of the 
more broad distinctions between the English and the 
French law, as to the effects of marriage. 

§ 132. In regard to the personal rights, and capaci¬ 
ties, and disabilities of the parties, it may be stated, 
that, independent of the ordinary rights and duties of 
conjugal fidelity, succor, and assistance, the husband 
becomes the head of the family; and the wife can do no 
act in law without the authority of her husband. She 
cannot, therefore, without his consent, give, alien, sell, 
mortgage, or acquire property. No general authority,* 
even though stipulated by a marriage contract, is valid, 
except as to the administration of the property of the 
wife. But the wife may make a will without the au- 


1 Code Civil of France, art 1441 to 1496. 
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thority of her husband. If the wife is a public trader* 
she may, without the authority of her husband, bind 
herself in whatever concerns her business; and ii^ su<5h 
case she also binds her husband, if there is a community 
between them. 1 

§ 133. If we compare this nuptial jurisprudence, 
brief and imperfect as the outline necessarily is, with 
that of England, it presents, upon the most superficial 
examination, very striking differences. In the first 
place, as to personal rights, capacities, and disabilities, 
the law of England, with few exceptions, (which it is 
unnecessary here to mention,) places the wife com¬ 
pletely under the guardianship and coverture of the 
husband. The husband and wife are, in contemplation 
of law, one person. He possesses the sole power and 
authority over the person and acts of the wife; so that, 
as Mr. Justice Blackstone has well observed, the very 
being, or legal existence of the wife, is suspended dur¬ 
ing the marriage, or at least, is incorporated and con¬ 
solidated into that of the husband. 2 For this reason, a 
man cannot grant any thing to his wife, or enter into 
a covenant with her during his life, though he may de¬ 
vise to her by will. She is incapable of entering into 
any contract, executing any deed, or doing any other 
valid act in her own name. All suits, even for personal 
injuries to her, must be brought in the name of her 
husband and herself, and witji his concurrence. Upon 
the marriage, the husband becomes liable to all her 
debts; but neither the wife, nor her property is liable 
for any of his debts. In the Homan law, and (as we 


1 Code Civil of France, art. 212 to 226, art. 1426 ; 2 Toullicr, Droit, Civ. 
a$t. 6IS to 655. 

9 1 131. Comm. 441; 2 Story, Eq. Jurisp. ch. 36, § 1366 to 1429. 
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have seen) in the French law, the husband and wife are, 
for many purposes, considered as distinct persons, and 
may have separate estates, contracts, rights, and inju¬ 
ries. 1 

§ 134. In respect to property, in England, the hus- 
bsfrid, by the marriage, independent of any marriage 
settlement, becomes ipso facto entitled to all her per¬ 
sonal or movable property of every description, in pos¬ 
session, and in action, and may dispose of it at his 
pleasure. He has also a freehold in her real estate 
during their joint lives; and if he has issue by her, 
and survives her, he has a freehold also during his own 
life in her real estate; and an exclusive right to the 
whole profits of it during the same period. There is 
not any community between them in regard to property, 
as in the French law. Upon his death she is simply en¬ 
titled to dower of one third of his real estate during her 
life; and he may, at his pleasure, by a testamentary 
disposition, deprive her of all right and interest in liis 
personal or movable estate, although the whole of it 
came to him from her by the marriage. During the 
coverture she is also incapable of changing, transferring, 
or in any manner disposing of her real estate, except 
with his concurrence; and she is incapable of making 
an effectual will or testament. 2 

§ ^35. Now, these differences, (which are by no means 
all which exist,) exemplified in the French laws and in 
the English laws, are, for the most part, the very same 
as exist in America between.the States settled under 
the common law, and those settled under the civil law; 


1 1 Bl. Comm. 441; 2 Story, Eq. Jurisp. ch. 36, 8,1366 to § 1429; 1 Brown 
Civ. Law, 82; 2 Kent, Comm. Lect. 28, p. 129, &c. 3d edit. 

* 2 Kent, Comm. Lect. 28, p. 129, &c. 3d edition; 2 Black. Comm. 433. 
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between those deriving their origin from Spain or 
France, and those deriving their origin from England. 1 
We may see at once, then, upon a change of dpmicil, 
or even of temporory residence, from a state or country 
governed by the one law, to another governed by the 
other law, what various questions of an interesting ahd 
practical nature may, nay must, grow up from this con¬ 
flict of local and municipal jurisprudence. 

§ 135 a. The subject naturally divides itself into two 
heads; first, the effect of the marriage upon the personal 
capacities and incapacities of the wife, or in other words, 
her disabilities and her powers, consequent upon the 
marriage; and secondly, the effect of the marriage upon 
the rights and interests of the husband or wife, or of 
both of them, in the property belonging to them at the 
time of the marriage, or subsequently .acquired by them. 
We will examine them under these two separate heads, 
although (as we shall presently see) some of the con¬ 
siderations applicable to them mutually run into each 
other. 

§ 136. And in the first place, as to the capacities and 
disabilities of the wife. It is extremely difficult upon 
the subject of the personal capacities and disabilities of 
the wife to lay down any . satisfactory rule, as to the 
extent to which they are or ought' to be recognized by 
foreign nations. In general, she is deemed to hav§ the 
same domicil as he* husband; and she can during the 
coverture acquire none other, suo jure? Her acts, done 
in the plactfuf her domicil, will have validity or not, as 


1 2 Kent, Comm. Lect. 28, p. 183, and note, 8d edit. Sec 1 Domat, B. 1, 
tit. 9; Id. tit. 10. Sec Christy, Louisiana Digest, art. Husband and Wife , and 
Louisiana Code, art 121 art. 133. 

* Ante, § 46. See on this subject, 1 Burge, Comm, on Col. and For. Law, 
Pt. 1, eh. 6, § 2, p. 244 to p. 262. 
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they are, or are not, valid there. But as to her acts 
done elsewhere, there is much room for diversity of 
opinion and practice among nations. We have seen, 
that many of the civilians and jurists of continental 
Europe hold, that the capacity and incapacity of mar¬ 
ried women, as in other cases of the personality of laws, 
accompany them everywhere, and govern their acts. 1 
And Mr. Chancellor Kent has said, that as personal 
qualities and civil relations of a universal nature, such as 
infancy and coverture, are fixed by the law of the dom¬ 
icil, it becomes the interest of all nations mutually to 
respect and sustain that law. 2 This is true in a general 
sense. But every nation will judge for itself, what its 
own interest requires, and, in framing its own jurispru¬ 
dence, will often hold acts valid within its own territo¬ 
ries, which the laws of a foreign domicil might prohibit, 
or might disable the parties from doing. , 

§ 137. In considering this subject, it is material, fit 
least so far as foreign jurists are concerned, to distinguish 
between cases, where there has been a change of domicil 
of the parties, and where there has not been any such 
change of domicil. Where the domicil of marriage 
remains unchanged, the acts of the wife, and her power 
over her property in a foreign country, are held by 
many foreign jurists, to be exclusively governed by the 
law of her domicil; in other w r ords, her acts are valid, or 
not, as the law of her domicil gives her capacity or incar 
pacity to do them. 3 And the rule is applied to her 
immovable property, as well as to her movaffle property. 


1 Sec ante, § 51, 55, 56, 57, 58, 60; Ilcnry on Foreign Law, p. 50; Fergus- 
son on Marr. and Div. 384 to 336; Merlin, Rdpert.. Autoris. Maritale, § 10. 

* 2 Kent, Conun. Lcct. 39, p. 419, 3d edit 

* Ante, § 51 to § 55, 57, 64, 65 ; post, § 141. 
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Thus, if by the law of her domicil she cannot alien prop¬ 
erty, or cannot contract, except >vith the, consent of her 
husband, she cannot alien her property and cannot con¬ 
tract, without such consent, in a foreign country, where 
no such restriction exists. 2 But suppose that the parties 
afterwards remove to a new domicil, where the consent 
of the husband is not necessary, is the law of the new 
domicil, as to the capacity of the wife, to prevail, or that 
of the matrimoipal domicil ? This is a question upon 
which foreign jurists have been greatly divided in opin¬ 
ion. 2 

§ 138. We may illustrate this distinction by a few 
examples. Thus, for example, the law of England dis¬ 
ables a married woman from making a will in favor of 
her husband or any other person; the law of France 
allows it. Suppose a husband and wife, married in and 
subjects of England, should temporarily or permanently 
become domiciled in France; would a will of the wife in 
France, in regard to her property in England, made in 
favor of her husband or others, be held valid in Eng¬ 
land? 3 Many foreign jurists, among whom may be 
enumerated Hertius, Paul Voet, John Yoet, Burgundus, 
Rodenburg, Pothier, and Merlin, hold th& opinion that 
the law of the new domicil, must in all cases of a 
change of domicil, govern the capacities and rights of 
property of married women, as well as their obligations, 


1 Merlin, R<5p§rt. Autoris. Maritalc, § 10, art. 2; Pothier, Cout. d'Orleans, 
eh. 1, n. 7, 15 ; ante, § 51 to 54, § 64, 65, 69; Le Breton t\ Miles, 8 Paige, R. 
261. 

* 'See Merlin, Repertoire, Effet Rdtroactif, § 2, 3, art. 6 ; Autorisation Mar¬ 
italc, § 10; ante, § 55 to 62. See also 1 Burge, Comm, on Col. and For. Law,* 
Pt 1, ch. 6, § 2, p. 244 ton. 262. 

• See Merlin, Rdpert. Testament, § 1, 5, art. 1, 2, p. 809 to p. 319. 
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acts, and duties. 1 Froland (it .should seem) would 
answer this particular question upon principle in the 
affirmative, as a mere question of capacity or incapacity, 
or stains, of the wife ; for he holds, that the capacity or 
incapacity of married women to do things changes with 
their domicil; and that acts, valid by the law of their 
original domicil, if done in a new domicil, by whose laws 
they are void, are to be deemed nullities. 2 Thus, he 
says, that a married woman, who is incapable by the law 
of her domicil, where the Roman law (Droit Ecrit) pre¬ 
vails, of enterin g Jn to a suretyship for another, by the 
Semtus consullam Velleianmn , or of contracting with her 
husband, as in Normandy, if she goes to reside at Paris, 
where no such law exists, is there deprived of that 
exception. And, on the other hand, a woman married 
and living at Paris, and afterwards going to reside in 
Normandy, or in any other country, where the Roman 
law prevails (Droit ecrit), loses her capacity to enter into 
any such contract, which she previously possessed. 3 Yet 


1 Ante, § 55 to G2 ; post, § 140, 141. Sec also, 1 Burge, Comm, on Col. and 
For. Law, Pt. 1, ch. 6, § 2, p. 253 to p. 261. 

* 1 Froland, Mdm. 172; ante, § 55. 

8 1 Froland, Mdm. 172; 1 Boullenois, Obser. 4, p. G1; 2 Boullenois, Obser. 
32, p. 7,' 13. Froland has sOme subtile distinctions on this subject, which, to 
pay the least of them, are not in a practical sense very clear. Lest I should 
misstate the purport of his remarks, I,will quote them in the original, having 
already referred to them in another place. “ Quand il s’agit de l’etat univer¬ 
se! de la personne, abstraction faite de toute matiere reelle, abstracte ab omni 
materia reali , en ce cas.le statut, qui a coinmencd k fixer sa condition, conserve 
sa force ct son authority, et la suit par tout cn quelquc endroit, qu’clle aille. — 
Mais quand il cst question de l’habilete ou inhabilcte de la personne, qui a 
changd de domicile, a faire une certaine chose , alors le statut, qui avoit rdgle 
son pouvoir, tombe entidrement k son dgard, et edde tout son empire k cclui 
dans le territoire duquel ello va demeurer.” 1'* Froland, Mdm. 171, 172; 
ante, § 55. See 2 Boullenois, Observ. 32, p. 7, to p. 10; Bouhier, Cout. de 
Bourg. eh. 22, § 6 to 14; Id. § 30 to 38 ; Id. § 148, 149. 
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FroliMid bos in some other places made distinctions, and 
insisted on a* different rule, as applicable to the rights of 
married women in the property of their husbands, hold¬ 
ing that those rights are governed by the law Of the 
place of the marriage, rather than by that of the subse¬ 
quent actual domicil. 1 

§ 1&9. Other foreign jurists, however, have given a 
different response to the general question ; for we have 
already seen, that in regard to personal laws, there is 
much conflict of opinion amorig them, how far these laws 
are affected by any change of domicil. 2 Huberus (as we 
have seen) holds a somewhat modified ‘opinion. 8 Bou- 
hier maintains the opinion in the broadest terms, that in 
respect to the rights derived from the marital power 
{Puissance maritale), t the law of the matrimonial domicil 
determines the state or condition of the wife, and by 
consequence the extent of the marital authority \ and 
this state or condition of the wife being once fixed, can¬ 
not be afterwards changed by any change of domicil. 4 
Dumoulii*seems to have entertained the same, opinion. 6 


1 1 Froland, Mdm. Pt. 2, ch. 4, p. 540 to p. 408 ; 2 Boullenois, Obscr. 32, p. 
22, 23, 29. 

* See ante, § 55 to § 62; l Boullenois, Observ. 18, p. 187, 188 to p. 196; 
Id. p. 200; 2 Boullenois, Observ. 32, p. 2; Id. Observ. 32, p. 14, 15, 17, 19 
to Id. Observ. 37, p. 204; Rodcnburg, Dc I)iv. Stat. tit. 2, ch. 1, § 3; Id. Pt. 
2, ch. 1, § 1; 2 Boullenois, Appx. p. 12; Jtl. 55, 56, and 2 Boullenois, Observ. 
32, p.22 to p. 28 ; Henry on Foreign Law, p. 50, 51; Merlin, Rupert. Antoris. 
Maritale, § 10; Id. Effet Rdtroactif, § 3, n. 2, art. 3; Bouhier, Gout, de Bourg. 
ch. 22, § 4 to § 108, and especially § 67 anti 68; 1 Burge,.Comm, on Col/ and 
For. Law, Pt. 1, ch. 6, § 2, p. 253 to p. 262. 

'• Ante, § 60, 61; post, § 145; Huberus, Lib. tit 3, JDe Conflict Leg. § 
12, 13 ; Id. § 9. 

* Bouhier, Cout de Bourg. ch. 22, § 22 to 27 ; Id. § 45 to 47; Id. § 48 to 
66 ; Id. § 69, 7*; Id. § 79, bO, 82, 83 ; Id. § 89, 90; Id. § 147. 

1 Molin. Oper. Comment ad Cod. Lib. 1, tit 1,1.1; Conclue. De Statutis. 
Tom. 3, p. 655, edit 1681. 
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Merlin also at one time bent the whole strength of his 
acknowledged ability, to establish the doctrine, that the 
law of the matrimonial domicil, and not of the new dom¬ 
icil, as to the capacity and incapacity of the wife, ought 
to prevail. He reasoned it out principally in his exam¬ 
ination of the subject of the marital power, or the inca¬ 
pacity of the wife, according to certain local laws, to do 
any valid act, make any conveyance, or engage in any 
contract, without the consent and authorization of her 
husband. And he then held, that this incapacity is not 
changed by a change of domicil to a place, in whose 
laws it has no existence. 1 After maintaining this opin¬ 
ion (as he himself says) for forty years, he has recently 
changed it, and adhered to the doctrine, that the law of 
the new domicil ought to govern. 2 In discussing the 
nature and extent of the parental authority, conferred 
by the domicil of birth, in regard to foreign property, he 
seems to have been aware of the difficulties of his early 
doctrine; and he liaS said, with great truth, that to put 
an end to all the difficulties of such cases, it is*necessary 
to make a uniform law, not for France only, but for the 
world ; for the settlement of a foreigner in France, or of 
a Frenchman in a foreign country, would at once raise 
them anew, notwithstanding all the regulations of the 
present Civil Code of France. 3 His reasoning upon the 
testamentary power, and the manner, in which it is 
affected by the situs of the property, also affords very 
strong proof of the intrinsic infirmity of all general spec¬ 
ulations on this subject. 4 


1 Bouliier, Cout. de Bourg. cli. 22, § 22 to 32, § 45. 

i Merlin, Expert. Effet Retroactif, $ 3, n. 2, art 5, p. 15; Id. Autorisation 
Maritale, § 10, art. 4, p. 243, 244; Id. Majoritd, § ii ; ante, § 56, 59. 

• Merlin, Rdpert Puissance Paternelle, § 7, art 1, 2, 3. 

4 Id. Testament, § 1, § v. art 1, 2, p. 309 to p. 319. 
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1140. It has been already intimated, that the. oppo¬ 
site opinion has been maintained by many jurists. Let 
ns briefly refer to the opinions of a few of them. Her- 
tius has put the following case. By the law of Utrecht 
married persons are incapable of making a will of prop¬ 
erty in favor of each other; not so in Holland. Is such 
a will of property in Utrecht made by married persons 
in Holland valid ? Or, e contra, is such a will, made by 
married persons in Utrecht, of property in Holland, 
valid ? He answers the former question in the negative, 
and the latter in the affirmative. 1 

§ 140 a. The language of Burgundus is still more 
direct, he affirming in every case of this sort, as to the 
rights and powers of the husband and wife, that they are 
regulated by the law of the new domicil. Proinde, id scir 
amus , uxor in potestate sit mariti, necne , qua cetate minor contra - 
here possit, et ejmmodi, respicere oportct ad legem cujusque dom¬ 
icilii. Hcec enim impnmit qualitatem personce, atque adeo natu- 
ram ejus afficit, ut quocunque terrarum sit transitura, incapacitar 
tem domi adeptam, non aider qu'am cicatricem in corpore foras 
circumferat. Consequenter dicemus, si mutaverit domicilium 
persona, novi domicilii conditionem induere? 

§ 141. Rodenburg has distinguished the cases on this 
subject into two sorts: (1) those in which there is no 
change of domicil of the married parties; (2) and those, 
in which there is a change of domicil. In the former 
case he holds, that the capacity and incapacity by the 
law of the domicil extends everywhere. In the latter 
case, that the capacity and incapacity of the new domi- 


1 Hertii, Opera, Do Collis. Leg. § 4, p. 142, § 42, 43, edit. 1737; Id. p. 201, 
edit 1-716. m • 

* Burgundus, Tract 2, n. 7, p. 61. 
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.cil attach . 1 * So that, according to him, the disabilities 
of a wife by the law of her domicil attach to all her 
acts, wherever done, at home or abroad, as long as the 
domicil exists . 3 But upon a bond fide change of domi¬ 
cil by her husband, she loses all disabilities, not exists 
ing by the law of the new domicil, and acquires all the 
capacities allowed by the latter . 3 Hence, if a husband, 
who by the law of his domicil has his wife subject to 
his marital authority, changes his domicil to a place, 
where no such law exists, or e contra, if he changes his 
domicil from a place, where the wife is exempt from the 
marital power, to one where it exists; in each case the 
wife has the capacity or incapacity of the new domicil. 
Fac, igitur, virum , qui per leges loci, ubi degit, uxorem har 
beat in potestate, collocare domicilmn 4 alio, ubi in potes - 
tate, virorum uxorcs non sunt; vel vice versa. Dicen- 
dumne erit, indnere uxorem potestatem qud priits liberata, 
et exuere, cui alligata est ? In affirmationem sententiam 
deduct vidmiur per tradita Burgundi. Ft rede; personae 
enim status et conditio, cum tota regatur a legibns loci, cui 
ilia sese per domicilium subdideril, utique mutato domiciUo , 
mutari necesse csl personae conditionem . 4 Boullenois holds 
on this point the same opinion . 5 * * Rodenburg puts an¬ 
other case. By the law of Holland married persons may 
make a will in favor of each other; by the law of 
Utrecht, not. Suppose a man and wife, who are mar¬ 
ried in Holland, move to* Utrecht, is the will between 


1 Rodenburg, de Div. Stat. tit. 2, cli. 1, § 1 ; Id. Pt. 2, ch. 1, § 1; Id. ch. 4, 
§ 1 ; 2 Boullenois, App. p. 10, 11; Id. p. 55, 56; Id. p. 63. 

* Ibid. 8 Ibid. 

' Rodenburg, De Divers. Stat. tit. 2, Pt. 2, ch. 1, § 1 ; 2 Boullenois, App. p. 

55, 56; Burgund. Tract. 2, nj 7. * 

5 1 Boullenois, Obscrv. 4, p. 61, 62; Id. Obscrv. 16, p. 205; 2 Boullenois, 

Observ. 32, p. 7 to p. 54; Id. p. 81, 82; Id. Observ. 35, p. 93 to p. 112. 
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them, previously made, good ? And he decides in the 
negative. 1 

§ 142. Boullenois, however, has himself put a case, 
which he seems to decide upon a ground, which breaks 
in, in some measure, upon the general doctrine. He 
supposes the case of a woman domiciled, and married 
in a country using the Roman law (Droit Eo%) to a 
man belonging to the same country. She has the right 
and capacity by that law to enjoy her paraphernal 
property there, and to alienate it independently of her 
husband, 2 and without his being entitled to intermeddle 
in the administration of it in any manner. He then 
puts the question, whether, if her husbanct goes to 
reside at Paris, (where no such law ^xists,) then she 
falls under his marital authority, so as to lose from that 
period the administration and alienation of* her parar 
phernal property ? Boullenois admits, that she falls 
under the marital authority; but at the same time he 
contends, that she has, notwithstanding, the right of 
administering and alienating her paraphernal property; 
because it was given to her by the contract of marriage, 
supported by the law of her matrimonial domicil; and 
that her husband cannot by a change of domicil ex¬ 
tinguish her right, founded upon such authentic titles. 
And though she cannot act without the consent of her 
husband in such administration and alienation; yet he 
is bound to give such consent. 3 But Boullenois is 
compelled to admit other exceptions to the doctrine, 
where other considerations are mixed up in the case. 


1 Rodcnburg, Do Div. Stat. tit. 2, Pt 2, ch. 4, § 1; 2 Boullenois, Appx. p. 
68; Id. p. 81 ; Id. Observ. 35, p. 93 to p. 112. 

* 1 Domat, B. 1, tit. 9, p. 167; Id. § 4, p. 179, 180. 

• 2 Boullenois, Observ. 32, p. 20, 21; Id. p. 22 to p. 28. See Bouhier, Cout. 
de Bourg. ch. 22, § 28 to § 30 ; Id. § 40 to § 45. 



CH.VL] MARRIAGES-INCIDENTS TO. 259 

Thus he says: Suppose a woman is married at Paris, 
and has a community of property with her husband 
there, and she has property at Aix or Toulouse, and 
her husband goes to reside at either of these places; 
the question is, whether she is at liberty to sell her 
property there without the authority or consent of her 
husband; and he holds, that she cannot sell her prop¬ 
erty there without the consent of her husband, although 
she was married at Paris. The reason he assigns is; be¬ 
cause in the countries governed by their own customary 
law, the property of a married woman in community is 
deemed dotal property; and is presumed to have been 
brought there by the parties, as such; and that such 
property, as dotjd property, is less alienable at Aix and 
Toulouse than m countries governed by their customary 
law; ancfr that in those Provinces, as well as in Paris, 
the husband has the right of the administration of dotal 
property during the marriage; so that the change of 
domicil does not make the right of the husband to cease. 
But (he adds) if the woman, married at Paris, had no 
community of property, and having the administration 
thereof, came to reside at Aix or Toulouse, then she 
might sell her property without the authority of her 
husband, even if situate in Paris; because she is no longer 
under the authority of her husband, who has no interest 
in the sale. But, if there were no such community, then 
he holds, that she might sell. 1 

§ 143. Passing from the consideration of the personal 
capacities, disabilities, and powers of the wife, and of the 


1 2 Boullcnois, Observ. 32, p. 22, 23, 24. See 2 Froland, Mem. 1007 to 
1064 ; Bouliier, Cout. de Bourg. eh. 22, § 5 to § 10; Id. § 28 to § 32; J. Voet, 
ad Pand. Lib. 5, tit. 1, § 101; 1 Burge, Comm, on Col. and For. Law, Pt. 1, 
ch. 6, § 2, p. 244 to p. 262. 
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examination of the different opinions of foreign jurists 
respecting them in cases where there has been no 
change of domicil, and in cases, where there has been 
such a change, let us in the next place examine into the 
effect of marriage upon the mutual property of the hus¬ 
band and wife, and their respective rights in and over it. 1 
The marriage may hav^ taken place with an express 
nuptial contract, or arrangement, as to the property of 
the parties; or it may have taken place without any 
such contract or arrangement. The principal difficulty 
is not so much to ascertain, what rule ought to govern in 
cases of an express nuptial contract, (at least, where 
there is no change of domicil,) as what rule ought to 
govern in cases where there is no such ^contract, or no 
contract, which provides for the emergency. Where 
there is an express nuptial contract, that, if it speaks 
fully to the ver.y point, will generally be admitted to 
govprn all the property of the parties, not only in the 
matrimonial domicil, but in every other place, under the 
same limitations and restrictions, as apply to other cases 
of contract 2 But where there is no express nuptial con¬ 
tract at all, or none speaking to the very point, the ques¬ 
tion, what rule ought to govern, is surrounded with more 
difficulty. Is the law of the matrimonial domicil to gov¬ 
ern ? Or is the law of the local situation of the prop¬ 
erty ? Or is the law of the actual or new domicil of the 
parties ? • Does the same rule apply to movable property 


1 See 1 Burge, Comm, on Col. and For. Law, Pt. 1, ch. 7, § 8, p. 599 to p. 
640. . 

* See Le Bran, Traite do la Communautd, Liv. 1, ch. 2,*§ 2; Murphy v. 
Murphy, 5 Martin, R. 83; Lasliley v. Hogg, Robertson’s Appeal Cases, 4; 
Feaubert v. Turst, Preccd. irf Chan. 207, 208. This doctrine has been fully 
recognized in England, in the case of Anstruthcr v. Adair, 2 Mylne & Keen, 
£13; post, § 184 ; Le Breton v. Miles, 8 Paige, R. 261. 



CH. VI.] MARRIAGES — INCIDENTS TO. 261 

as to immovable property, when it is situated in different 
countries ? 1 Boullenois has remarked, that even on the 
subject of marriage contracts, the law of the place of the 
contract will not always decide all the questions arising 
from it. 2 * Many of the questions touching it must be 
decided by the law of the domicil of the parties, and 
sometimes by the law of the domicil of one of them. 8 

§ 144. Two. classes of cases naturally present them¬ 
selves in considering this subject. First, those, where 
during the marriage there is no change of domicil; sec¬ 
ondly, those, where there is such a change. 4 

§ 145. And first, in cases where there is no change of 
domicil, and no express nuptial contract. Huberus lays 
down the doctrine, in broad terms, that not only the con¬ 
tract of the marriage itself, properly celebrated in a 
place according t6 its laws, is valid in all other places; 
but that the rights and effects of the marriage contract, 
according to the laws of the place, are to be held equally 
in force everywhere. 5 * * Thus, he says, in Holland mar¬ 
ried persons have a community of all their property, 
unless it is otherwise agreed in their nuptial contract; 
and, that this will have effect in respect to property sit¬ 
uate in Friesland, although in that province there is only 
a community of the losses and gains, and not of the prop- 


1 In some foreign Codes, there are express provisions, that marriage con¬ 
tracts shall not fix the rights of the couple according to the law of foreign 
countries. In France, there is an effective prohibition of contracts regulating 
marriage rights by the old customs of the provinces which it has abolished. 
Code Civil, art. 1390. See also Bourcier v. Lanusse, 3 Martin, ll. 581. 

* 1 Boullenois, Prin. Gen. 48, p. 11. See also Dig. Lib. 5, tit. 1 , 1. 65. 

8 Ibid. 

4 See 1 Burge, Comm, on Col. and For. Law, Pt, 1 , cli. 7, § 8, p. 599 to p. 

640. - ° 

* Huberus, Lib. 1, tit. 3, § 9; post, § 169; 1 Burge, Comm. on. Col. and 

For. Law, Pt. 1, eh. 6, § 2, p. 244 to p. 262. 
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erty itself. Therefore, (he adds,) a Frisian married 
couple remain after their marriage the separate owners, 
each of their own, property situated in Holland. But 
Whenever a married couple remove from the, one prov¬ 
ince, (Holland,) into the other, (Friesland,) the property, 
which afterwards comes to either of them, ceases to be in 
community, and is held in distinct proprietary rights. 
But their antecedent property, held in community, 
remains in the state or right, in which they originally 
possessed it.. Porro , non tantum ipsi contractus ipsceque nup¬ 
tial ccrtis locis rite cclchratcc , ubique pro jnstis et vaUdis haben- 
tur ; sed etiam jura et effecta contradumn nuptianmque , in iis 
locis recepta , ubique vim suam obtinebunt. In Hollandia conju¬ 
res habent omnium bononmi comunionem , quatenus alitor padis 
dotalibus non convenit. ( Hoc etiam locum habebit in bonis siiis in 
Frisia , licet ibi tantum sit communio quaestus et damni, non ipso- 
rum bonorum. Ergo et Frizii conjuges manent singuli rerum 
suaritm, etiam in Hollandia sit arum, domini; cum pnmum vero 
conjuges migrant ex una provinda in aliam, bona deinceps quce, 
alien adveniunt, cessani esse communia, manentque distindis pro- 
prietatibussic nt res antea communes ^factai , manent in eo 
statu juris, quem -inducrml} Tne example he thus puts, 
obviously shows that his doctrine is applied to cases 
where there is no express contract. 

| 145 Mr. Chancellor Kent has applied the doctrine 
of Huberus in the case of-an express antenuptial con¬ 
tract between the parties; and has laid down the rule, 
that the rights, dependent upon nuptial contracts, are to 
be determined by the Lex loci contractus? ' This may be 


1 Huberas, Lib. 1, tit. 3, De Conflict. Lg«*. § 9 ; post, § 169; 

* See De Coviche v. Savatier, 3 Johns. CK. R. 211 ; 2 Kent, Comm. Lect 39, 
p. 458, 459, 3d edit. See afso Feaubcrt v. Turst, cited in Robertson’s Appeal 
Cases, 1, and Lashlcy t?.*Hogg, 1804, cited Id. 4; Le Breton u. Miles, 8 Paige, 
R. 261. 
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generally correct, in regard to cases of express or of 
implied nuptial contracts; and it is probable that none 
other \vere at the time in the mind of the learned judge. 
But we shall presently see, that,- as a general question, in 
regard to the universal operation of the Lex loci matrimo¬ 
nii , there is much controversy upon the subject among 
foreign jurists. 

§ 146. There are many distinguished jurists, who. in 
common with Huberus, maintain the opinion, that the 
incidents and effects of the marriage upon the property 
of the parties, wherever it is situate, are to be governed 
by the law of the matrimonial domicil, in the absence of 
all other positive arrangements between the parties. 1 
Thus, if English subjects are married in England without 
any nuptial contract, the husband, bqing entitled by the 
law of England to'all the personal or movable property 
of his wife, will be entitled to it wherever it may be sit¬ 
uated, whethej^jn England or in any foreign country. 
And his rights, it would seem, in her immovable prop¬ 
erty, wherever it may be situated, would, in the opinion 
of many of the foreign jurists, be exclusively regulated 
by the law of England. 2 So, on the other hand, French 


1 Merlin, Report. Commun. do Biens, § 1, art. 3 ; 1 Boullenois, p. 660 to p. 
673 ; Id. Observ. 29, p. 732 to p. 818 *, Rodenb. De Dlv. Stat. tit. 2, ch. 5, § 12, 
13,14, 15; 2 Boullenois, Appx. p. 41 top. 46; 1 Burge, Comm, on Col. and 
For. Law, Pt. 1, ch. 6-, § 2, p. 244 to p. 253; Id. ch. 7, § 8, p. 599 to p. 609. 

9 Hertii, Opera, De Collis. Leg. § 47, p. 143, edit. 1737 ; Id. p. 204, edit. 
1716. — Many jurists make no distinction in the application of the doctrine of 
the tacit contract of marriage betweeu movable and immovable property, and 
consider both to be governed by the law of the domicil of marriage. Others 
again, distinguish between them. Foreign jurists commonly in the term, 
“ biens,” include all sorts of property movable and immovable, in their dis¬ 
cussions on this subject. See IJ^erlin, Report. Autoris. Mari tale, § 10, art. 2 ; 
Id. Majority, § 5; Id. Communautd de Biens, § 1, art. 3; Voet, Dc Statut. § 4, 
ch. 2, n. 16; -Rodenburg, D. Div. Stat. Pt. 1, tit. 2, ch. 5, § 13, 14, 15 ; Id. Pt. 
2, tit. 2, ch. 4, § 1; 2 Boullenois, Appx. p. 41 to 46; Id. p. 63 ; 1 Boullenois, 
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subjects, married in France, without any contract what¬ 
ever, would hold (as we have seen 1 ) certain kinds of 
their property in community generally; and this rule 
would apply as well to the like property situated in for¬ 
eign countries, as to that* situated in France. 

§ 147. The grounds upon which this opinion has been 
maintained, are various. Some foreign jurists hold, that 
the law of the matrimonial domicil attaches all the rights 
and incidents of marriage to it, proprio vigore , and inde¬ 
pendent of any supposed consent of the parties. 2 Others 
hold that there is in such cases an implied consent of the 
parties to adopt the law of the matrimonial domicil by 
way of tacit contract; and then the same rule applies, as 
is applied to express nuptial contracts. Dumtftilin was 
the author, or at le<ast the most distinguished advocate, 
of this latter doctrine. 3 Quia per preedida inest (says he) 
taciturn pactum ,' quod maritus lucrabitar dotem convcntam f in 
casit , ct pro proport tone statuii illius domicilii\ quod preevidetur , 
et intelUgitur ; ct istud taciturn pactum, nisi conventmn fucrit , 
intrat in actionem cx stipulatu rci uxor ice, et illam informat . 
Itaque semper remand forma ab initio impressa} And he 
adds, that it applies to all property, whether situate, and 
whether movable or immovable: Non solum inspidatur 


p. 673, 683, 767 ; 2 Boullenois, p. 81, 88; Observ. 35, p. 93, 94; Id. Observ. 
37, p. 266, 277 ; 1 Ilcvtii, Opera, De Gollis. Leg. § 46, 47, p. 143, 144, edit. 
1737 ; Id. p. 203, 204, edit. 1716 ; Livermore, Dissert. § 89, p. 78, 74 ; Ilube- 
rus, Lib. 1, tit. 3, § 9; Bouhier, eh. 22, § 79, p. 429. See also 1 Burge, Comm, 
on Col. and For. Law, Pt. 1, cli. 7, § 8, p. 599 to p. 609. 

1 Ante, § 130. 

* Sfee 1 Boullenois, Observ. 29, p. 741, 750, 757, 758; Huberus, Lib. 1, tit. 
3, De Confi. Leg. § 9. < 

3 1 Boullenois, Observ. 29, p. 757. 

4 Molin. Comm. ad. Cod. Lib. 1, tit. 1,1.1, Opera, Tom. 3, p. 555, edit, 1681; 
1 Froland, Mem. 62, 218; Livermore, Dissert § 89, p. 73, 74; 1 Boullenois, 
Observ. 29, p. 756, 758. 
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statutum vel consuetudo primi illius domicilii pro bonis sub Mo 
sitis. Sed locum habcbit ubique etiam extra fines et territorium 
dicti statuti, etiam interim correpti ; et hoc indistinct <£, sive bona 
dotalia sint mobilia, sive immobilia, ubicunque sita, sive nomina. 
Ratio punctualis specifica procedat in vim taciti pacti ad for- 
mam statuti; veluti, quod taciturn pactum p'o expresso habctur. 1 

§ 148. The opinion of Dumoulin, that the law of the 
place of the marriage constitutes the rule, by which 
the rights of married persons are regulated, by a tacit 
contract of the parties, in the absence of any express 
contract, according to the maxim, In cohtractibus taciti 
veniant ea, quce sunt moris ct consuctudinis , has been adopted 
by Bouhier, Hertius, Potliier, Merlin, ahd other distin¬ 
guished jurists. 2 It is opposed, however, by others of no 
small celebrity; and the doctrine of tacit contract in 
the case of marriage (as we shall see; is treated by some 
of them as a mere indefensible and visionary theory. 3 * * * * 8 
D’Argentrti, and Froland, and Yander Muelin, are at 
the head of those who maintain, that the law of the 
k situs of the property constitutes the rule to decide the 
rights of the marriage couple at all times and under all 


1 Molin. Comm, arl Cod. Lib. 1, tit. 1, 1. 1; Conclus. dc Statutis, Opera, 

Tom. 3, p. 555, edit. 1681 ; 1 Froland, Mem. 61, 62, 63, 218 ; Livermore, Dis¬ 
sert. § 89, p. 73, 74; 1 Boullcnois, Obsci*. 29, p. 757, 758. 

3 Bouhier, Cout. de Bourg. ch. 23, § 69 to § 75, p. 458, 459 ; Id. ch. 26, 
p. 462 to p. 490; 1 Froland, Mem. 61 to 63; Id. 178 to 211; Id. 214 to 

222; Id. 274; Merlin, llepert Communautd do Biens, § 1, art. 3; Pothie*, 

Traite de la Obmmunaute, art. 1, n. 10; 1 Ilcrtii, Opera, Dc Collis. Leg. § 47, 

p. 143, edit. 1737 ; Id. p. 204, edit 1716; post, § 150, 151, 152; 1 Burge, 

Comm, on Col. and For. Law, Ft 1, ch. 7, § 8, p. 599 to p. 614. 

8 Froland, in opposing the doctrine of tacit contracts, derived from the sup¬ 
posed, operation of the Lex Loci Matrimonii, says, Ce no sont 1& que dcs 
paroles, et rien au-dela. Mirificum ^illud Molintei acumen; dcs subtilites 
d’Esprit; desldhes; des Chimeres; Enfin des*moycns, que la seule imagina¬ 
tion dchauffde produit. Hac grandiloquentiik ctiamsi Molin ecus personate 
tamen apertb non est verum, quod dicit 1 Froland, M&n. 316; post, § 167. 

CONFL. 23 
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circumstances. 1 D’Argentre says: Primitm , quod Molinwus 
& simpUci consuetudinis dispositione elicet partium conventionem 
et pactum , citra idlam conventionem partium adjectam consue- 
iuctird, rationem non habet. Alia etiim vis et ratio y alfad et 
prindpium et causa obligationis, quee a lege inducitnr , alia ejus , 
quee ab pacto et convcntione partium proficiscitur? 

§ 149. It may be useful to bring together in this place 
in a more exact form the opinions of some other jurists 
of the highest reputation on this subject for the purpose 
of exhibiting ’some of the differences, as well as some 
of the coincidences, in the doctrines respectively main¬ 
tained by them. 

§ 156. Cochifi holds the doctrine, that if the contract 
of marriage contains no stipulation for community of 
property, the law of the place, where the parties are 
domiciled, and to Much they submit, by the contract of 
marriage, must govern, not only as to property ( biens ) 
situate in that place, but as to property situate in all 
other places. 3 The rights of married persons (he adds) 
over the property, which they then have, as well as* 
over that, which they afterwards acquire, ought to be 
regulated by an uniform rule. If they have established 
an express rule by the contract of marriage, that ought 


1 D’^rgcntre, In Britan. Leges. Des Donations, art. 218, tilos.6,n. 33, Tom. 
1, p. 655 to p. 657; Livermore, Dissert. § 95, p. 77 ; 1 Frolan/1, Mein. 192 to 
200; Id. 220, 222; Id. 316 ; 1 Bonllenois, p. 673 to p. 699; Id. Obser. 29, p. 
732 to p. 736 ; Id. p. 740 to p. 750 ; LL p. 757, 792 \ 2 Bonllenois, Obser. 35, 
p. 110; Merlin, ltepcrtoire Communaute de Biens, § l, art. 3", p. 110, 111 ; 
Livermore, Dissert. § 92 to 106, p. 75 to p. 82; 1 Froland, Mem. 61 to 64; 
post, § 152 a, note 2, § 167, 168; 1 Barge, Comm, on Col. and For. Law, Ft. 
1, ch. 7, § 8, p. 609. 

**D’Argentr<5, In Briton, Leg. Des Donations, art. 218, Gloss. 6, n. 33, Tom. 
1, p. 65G ; Livermore, Dissert § 92, p. .75, § 05, p. 77, § 106, p. 81. See also 
1 Burge, Comm, on Col. $nd For. Law, Ft. 1, eh. 7, § 8, p. 609 to p. 614; 1 
Boullenois, Obser. 20, p. 761 to p. 767. 

* Cochin, CEiuvres, Tom. 3, p. 703, 4to edit. 
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to decide their rights as to all their property. If they 
have made no stipulation, then the law of the place* of 
their common domicil establishes a rule for them; 
since they are presumed to submit themselves to it, 
when they have not stipulated any thing to the con¬ 
trary. 

§ 151. Le Brun is quite as explicit. After stating 
that the community of property may be formed by an 
express contract, or by a tacit contract, he gives as a 
reason for the latter, that, if the married couple have 
not made any express stipulation, and are domiciled in 
a place where the law of community exists, when they 
are married, the conclusion is, that they have referred 
themselves to that law. And this presumption has its 
foundation in law, which often decides, that, as to things 
omitted in the contract, the parties htive referred them¬ 
selves to the usage or law of the place. 1 And he adds, 
that as in cases of express ^contracts for community of 
property, the contracts reach all the property of the 
. parties, even in other countries, so in cases of tacit con¬ 
tracts, such as those resulting by operation* of law, the 
same rule applies. If the law of the place of domicil 
and marriage of the parties creates such a community, 
it applies to all property, wherever it is situate. It has, 
in short, all the character and effect of a personal law or 
statute, although it regulates property. 2 

§ 152: Hertius has put a number of cases to illus¬ 
trate the* general principle. At Liege, by law, the 
husband by marriage acquires the ownership of all the 
property of his wife of every nature. At Utrecht it is 


1 Lo Brun, Trajtc de la Communaute, Liv. 1, eh. 2, § 2, 3, 4. 
* Id. Liv. 1, cli. 2, § 6, § 36 to 42, 
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otherwise. Is an inhabitant of Utrecht entitled, jure 
conmibii , to take all the property of his deceased wife 
situate in Liege ? He answers .in the negative; be¬ 
cause the law of the place of marriage (Utrecht) does 
not confer it. 1 Again. A person, in whose domicil 
there is no community of property between married 
persons, possesses property in another territory, where 
sucl/community of all property exists, and he contracts 
marriage in another country, where a qualified commu¬ 
nity only exists ( Tibi societas bonorwn tantum , sive simpli¬ 
city', ita dicta , obtinet ). What law is to prevail ? Some 
jurists hold, that the law of the domicil shall prevail. 
Others are' of a different opinion. Hertius himself holds, 
that, as the case supposes the place of the marriage to 
be foreign to both parties, the law of the husband’s domi¬ 
cil ought to prevail*as an implied contract between the 
parties. 2 Again. In the domicil of the husband, a com¬ 
munity of property exists # between married persons ; 
will that community apply to immovable property, 
bought by either party in a territory where such a law 
does not exist? Many jurists decide in the negative. 
Hertius holds the affirmative, upon the ground of an 
implied contract, resulting from the marriage. 3 

§ 152 «. Froland puts the case of a man domiciled at 
Paris, who goes and marries a woman in a country gov¬ 
erned by the Roman law, as in Rheims, Auvergne, or 
Normandy, or d contra ; and tlje marriage is without any 


* Ilertii, Opera, De Collis. Leg. § 44, p. 142, 143, edit. 1737 ; Id. p. 201, 
edit. 1710. 

2 13. § 40, p. 143, edit 1737; Id. p. 202, edit. 1710. 

* Id. p. 144, § 47, edit. 1737 ; Id. p. 204, edit. 1716. — The decision of Mr. 
Chancellor Kent in De Coyche v. Savatier, 3 Johns. Ch. R. TJW), 211, treating 
it as a case of an express or an implied contract, would lead to the same 
conclusion. 
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express contract; and he then asks, in such a case, what 
law is to prevail as to future acquisitions (conquests?) 
The law of the domicil of the husband? Or that of the 
wife ? Or that of the place of marriage ? Or of the 
location of the property? And he decides in favor of 
the latter. 1 

§ 153. Froland has stated the question in a more gen¬ 
eral shape; whether, if a community of property exists 
by the law of the place of domicil and marriage of the 
parties, it extends to all property situate elsewhere, 
where no such law prevails ? 2 3 He gives the reasoning 
of different jurists, maintaining opposite opinions on the 
point, and concludes by stating, that the opinion of 
Dumoulin in the affirmative has finally prevailed, in 
cases where there is an express contract for such commu¬ 
nity ; and Dumoqlin equally contends for it in cases of 
tacit contract, resulting from the Lex lod contractus.? 


1 1 Froland, Mem. 321. See also Voet, l>e Stat. § 4, ch. 3, % 9, p. 134, 135, 
edit. 1715; Id. p. 151, 152, edit. 1661. 

2 1 Froland, Mem. p. 178 to p. 200; Id. p. 211 to p. 271 ; Id. p. 272 to p. 
340. Sec also 1 Boullenois, p. GGO to p. G83 ; Id. Obscrv. 29, p. 732 to p. 818. 
Dumoulin’s words are : “ Nullum liabet duluuen quin societas, semel contracta, 
compleetatur bona ubieumque sita, sine ullu differentia territorii, quemadmo- 
dnm quilibet contractus, sive tacitus, sive expressus, ligat personam, et res 
disponentis .ubique. Non obstat, quod lnijasmodi societas non est expressa, sed 
tacita; nee oritur ex contractu expresso partium, sed ex tacito vel prajsumpto 
«ontraetu a consuctudine locali introdueto.” 1 Froland, Mem. 274. See also 
Livermore, Dissert. § 78 to 90, p. 69* 71, 72, 78, 74 ; Saul v. Ilis Creditors, 17 
Martin, 11. 5G9, 599. The same doctrine is maintained by Boulder. u Tout 
statut,” says lie, “ qui est fonde sur une convention tacite ct presum^e, des 
contraetans, est personnel.” Bouhier, Cout. de Bourg. ch. 32, § G9 to 74. And 
he expressly applies it to the case of tacit contracts of marriage, following out 
the reasoning of Dumoulin. Id. ch. 2G, § 1 to 20. On the other hand, *D’Ar- 
gentrd and Vander Muelen, hold, that all laws respecting community are real 
ancfnot personal; and therefore, that they" are governed by the law rei sitai, 
I Boullcnois, Obser. 39, p. 258, 759, 760 to 7G5. 

3 Ibid. 


23 * 
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From this latter point, however, Froland dissents in a 
qualified manner. 1 * He deems the law of community, 
independent of an express contract, to be a real law; 
and therefore confined to the territory. As to acquests, 
or acquisitions, whether of movable or of immovable 
property made in foreign countries, where the law of 
community exists, he agrees, that, in cases of an express 
contract, the law of the matrimonial domicil ought to 
prevail. But as to foreign countries where the law of 
community docs not exist, he thinks the right does not 


extend, aid in vim consudndinis , or in vim contractus ; for it is 


in vain to presume a tacit contract; and that, therefore, 
it ought to be governed by the law rci sitai? It would 
seem, however, from subsequent passages, that he applied 
his doctrine to the case of immovables only; admitting, 
that movables shofild be governed by the law of the 
domicil of the parties. 3 

§ 154. Rodenburg seems to apply the same princi¬ 
ple to cases, where there is a nuptial contract, as to 
cases where there is none, holding, that, in the latter 
cases, the law of the matrimonial domicil is adopted by 
a tacit contract. At the same time he asserts, that the 
law of community is not personal, but is real; and hence, 
that although it does not, or may not, directly act upon 
property aliunde , where no community exists; yet it will 
give a right of action, founded in the tacit contract, which 
may be enforced everywli^pe. And, therefore, the law 
of matrimonial domicil, in such a case, acts indirectly 
and obtains universality of application by reason of the 


1 1 Froland, Mem. 315, 316, 317. 

9 1 Froland, Mem. 315„ 31G, 317, 321, 322, 323, 338, .341 ; 1 Boullcnois, 
Obser. 29, p. 758, 759. - 

3 Ibid. 
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tacit contract. 1 And he applies it equally to present 
and future ^acquisitions. 2 3 

§ 155. Boullenois holds an opinion somewhat differ¬ 
ent. After having stated, that jurists have entertained 
different views as to the operation of the law of the 
matrimonial domicil upon the real property then pos¬ 
sessed by the parties, and upon that afterwards acquired 
by them, he says, that they seem generally agreed in 
one point, that so far as respects their property at the 
time of the marriage, of strict right, the law of the situs 
ought to be followed. But as to their property ac¬ 
quired after the marriage, they differed; some holding, 
that it was governed by the law of the situs; others, 
that it w is not, and that the law of the place of the 
marriage, ao to community or non-community, ought to 
govern. Boullenois holds, that this latter doctrine is 
not correct; because all laws respecting property are 
real; and that those who adhere to this doctrine, are 
obliged to resort to a supposed tacit contract of the par¬ 
ties, to be governed by the law of the matrimonial dom¬ 
icil. He goes on to state, that, without aiming a blow 
against this system of tacit contract, which on account 
of its equity he highly approves, his own opinion is, that 
there is no necessity for deeming the law of community 
to be a personal law, in order to give full effect to the 
doctrine, as to property acquired after the marriage, 
upon another distinction., This distinction is, that the 
law of community or non-community, is one, merely 
fixing the state or condition of the married couple; and 


1 Rodenburg, Do Div. Stat. tit. 2, ch. 5, § 12 to § 15; 2 Boullenois, Appx. 
p. 41 to p. 47 ; 1 Boullenois, p. G73 to p. 683 ; Id.-Qbser. 29, p. 732 to p. 735 ; 

Id. p. 754 to p. 757. 

3 Ibid. 
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therefore not a real, but a personal law. 1 Hence he 
holds, that the law of community or of nonIBommunity, 
existing in the matrimonial domicil, extends to all prop¬ 
erty of the parties, wherever it is situated; not upon 
the ground of any tacit contract, but propria viyore , as a 
law, binding both as to their present property, and as to 
their future acquisitions. But if by the law of the situs 
the law of community is prohibited, as to their present 
property, or as to their future acquisitions, or as to both, 
then he admits, that the law of the situs ought to pre¬ 
vail ; for in all cases of this sort the personal law yields 
to the real law of the situs. Le statut 'personnel cede en cette 
occasion an statut reel de la situation . 2 

§ 15G. Pothier has adopted the doctrine of tacit con¬ 
tracts, maintained by Dumoulin; and, therefore, in case 
there is no express nuptial contract, .if the law of the 
matrimonial dojnicil creates a community, he holds, that 
it applies to all property, present and future, wherever 
situated, and even in provinces which do not admit of 
a community. 3 Grotius is also stated to have held the 
same opinion in a case where he was consulted. 4 

§ 157. It has been remarked by the Supreme Court 
of Louisiana, that the greater number of the jurists of 
France and Holland are of opinion, that in settling the 
rights of the husband and wife, on the dissolution of 
the marriage, to the property acquired by them, the law 
of the place, where the manriage was contracted, and 


1 1 Boullenois, Obscr. 29, p. 73G, 741, 751 to 770. 

* l* Boullenois, Obscr. 29, p. 73G, 741, 750, 751 tQ 754 ; Id. p.* 754 to p. 757, 
759, 760, 766, 769, 770; 2 Boullenois, Obser. 37, p! 277; post, § 166. 

8 Pothier, Traite de la Qommunaute, art Prelim, n. 10 to n. 18 ; post, § 166. 

4 See Henry on Foreign Law, ch. 5; p. 3G, 37, note; 1 Burge, Comm, on 
Col. and For. Law, Pt 1, eh. 7, § 8, p. 605. 
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not of that, where it was dissolved by death, must be 
the guide.#And that this opinion is, by most of them, 
founded on the idea first promulgated by Dumoulin, 
that, where the parties marry without an express nup¬ 
tial contract, they must be presumed to contract with 
reference to the law of the country, where the marriage 
took place, and that this tacit contract follows them 
wherever they go. 1 But that Court are of opinion, that 
the ground is unsatisfactory, especially when it is ap¬ 
plied to cases of property, acquired after a subsequent 
change of domicil of the parties. Their view of the 
subject is, that if the doctrine of a tacit contract be ad¬ 
missible at all, the contract is to be construed in the 
same way, as if the laws of the country of the marriage 
were inserted in it; and that, so far as they are to be 
deemed real laws, and not to be personal laws, they are 
necessarily territorial, and can be construed to apply 
only to acquests or acquisitions within that peculiar 
country. The extent of the tacit agreement depends 
upon the extent of that law. If it has no force beyond 
the jurisdiction of the sovereign, by which it is enacted; 
H. it is real, and not personal; then the tacit consent of 
the parties cannot turn it into a personal statute. The 
partiesSjave not said so; and they are presumed to have 
contracted Vn reference to the law, such as it was* to 
have knowAits limitations, as well as its nature; and to 
have had the one us much in view as the other. In one 
word, the parties have agreed that the law shall bind 
them, far"as that law extends, but no further. 2 


1 Mr. Justice Porter in delivering the opinion of the Court in Saul v. His 
Creditors, 17 Martin, R. 599; post, § 170. 

9 Mr. Justice Porter in the case of Saul v- His Creditors, 17 Martin, R. 569, 
603 to 605 ; post, § 187. 


274 


CONFLICT OF LAWS. 


[CH. VI. 


§ 158. The result of this reasoning (and it certainly 
has very great force) would seem to be, thaf0n the case 
of a marriage without any express nuptial contract ihe 
Lex loci contractus (assuming, that it furnishes any just 
basis to imply a tacit contract) will govern as to all 
movable property, and as to all immovable property 
within that country; and as to property in other coun¬ 
tries, it will govern movables but not immovables; the 
former having no situs, and the latter being governed by 
the Lex ret sitce. 

§ 159. Perhaps, the most simple and satisfactory expo¬ 
sition of the subject, or at least, that which best harmo¬ 
nizes with the analogies of the common law, is, that in 
the case of a marriage, where there is no special nup¬ 
tial contract, and there has been no change of domicil, 
the law of the place‘of celebration of the marriage ought 
to govern the rights of the parties in respect to all per¬ 
sonal or movable property, wherever acquired, and wher¬ 
ever it may be situate; but that real or immovable prop¬ 
erty ought to be left to be adjudged by the Lex rei sitce, 
as not within the reach of any extraterritorial law. 1 
Where there is any special nuptial contract, between the 
parties, that will furnish a rule for the case ; aud as a 
matter of contract, ought to be carried into effect every¬ 
where, under the general limitations an^ exceptions 
belonging to all other classes of contract^ 



1 See Henry on Foreign Law, ch. 7, p. 46, 40; post, §.454; Lc Breton v. 
Miles, 8 Paige, K. 261; Newcomer v. P^sro, 2 Md. R. 297; Vertner v. Hum¬ 
phreys, 14 Srnedes & Marsh. 130. X 

3 Post, § 454. Paul Voet lay^ own the following doctrine, “ Si statute 
hwjus loci inter conjuges bona sipoommunia., vel pactis antenuptialibua ita con¬ 
ventual sit, ut omnia, ubique J^orum sita, communia forent, etiam ad ilia, quee 
in Frisia jecent, ubi nom*»i qmesitorum est communio, dabitur actio, ut cora- 
municentur.” Yoet, Stat. § 4, ch. 2, § 16, p. 127, edit. 1716; Id. p. 142, 
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§ 160. In the next place, what is the principle to be 
adopted iAases where there has been a change of domi¬ 
cil ? And this admits of a double aspect: first, in rela¬ 
tion to property acquired by the parties before the remo¬ 
val ; and secondly, in relation to property acquired by 
the parties afterwards in the new domicil. In each 
instance, however, we are to be understood to speak of 
the mere operation of law, where there is no express 
nuptial contract between them. 1 

§ 161. Upon this subject there is, as we have already 
seen, no small diversity of opinion among foreign jurists, 
as well in regard to the rights to property acquired after 
the change of domicil, as in regard to the rights to prop¬ 
erty antecedently acquired. 2 Bouhier lays down the 


edit. 1661; Id. eli. 3, § 3, p. 134, edit. 1716; Id. p. 140, 141. Yet he deems 
laws establishing a community of property to be real, and not personal laws. 
Id. § 4, eh. 3, § 9, p. 131, 135, edit. 171G. • See 1 Froland, Mem. 199, £00. 
This apparent discrepancy may be reconciled, by considering, that though the 
law of community be real; yet it may found a right of action for property 
situate elsewhere, flee also Rodcnburg, Do Divers. Stat. tit. 2, eh. 5, § 12 to 
Boullenois, Appx. p. 41 to p. 46. A distinction of this sort seems not 
linkno^n to the Scottish law. 1 Hose, Gas. in Bank. 481. Lord Meadow- 
bank, in^V Scottish case of great importance, laid down the following doctrine 
as unqVvcstibuable. “ In the ordinary case of transference by contract of 
marriage,Vhen a lady of fortune, having a groat deal of money in Scotland, 
or stock in fhe bank, or public companies there, marries in London, the whole 
property is ipso jure W husband’s. It is assigned to him. The legal assign¬ 
ment of a marriage opeiY'tes, without regard to territory, all the world over.” 
Royal Bank of Scotland v. Smith, £**. 1 Rose, Cas. Bank. Appx. 491. Lord 
Eldon has affirmed tin? doctrine to be correct, iti relation to personal prop¬ 
erty ; but not in relation to real property. In the cases of bankruptcy, to 
which he applied it, he addet 1 . that there was no legal obligation on a bank¬ 
rupt to convey his real estate, .situate in a foreign country, to the assignees. 
Selkrig v. Davies, 2 Rose, Bank. C as. 99, S. C. 2 Dow, R. 230, 250. 

1 See l Burge, Comm, on Col. and For. Law, Pt. 1, eh. 7, § 7, p. 609 to 640; 
ante, § 155; post, § 449 to § 454; Ordronaux v. Key, 2 Sandf. Ch. li. 33. 

3 Ante, § 137 to 142; Id. § 143 to 159; i Burge, Comm, on Col. and For. 
Law, Pt. 1, ch. 7, § 8, p. 609 to 640. 
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rule in general terms, that in relation to the beneficial 
and pecuniary rights {Les droit idiles et pecunic§res) of the 
wife, which result from the matrimonial contract, either 
express or tacit, the husband has no power by a change 
of domicil to alter or change them, according to the rule, 
Nemo potest mutare comilium swim in alteiius injnriam; and 
he insists, that this is the opinion of jurists generally. 1 
Thus, if by the law of the matrimonial domicil there 
exists a community of property between the husband 
and the wife, and they remove to another place where 
no such community exists, the rights of neither party are 
changed j.and the community applies in the same man- 
_ ner as in the original domicil. 2 And on the other hand, 
if no such community exists in the matrimonial domicil, 
a transfer of domicil to a place where It does exist, will 
not create it ; for d change of domicil would not add 
any thing to th t c marriage rights in the case of an express 
contract, and therefore ought not to do so in that of a 
tacit contract. 3 This also is Dumoulin’s opinion. He 
says, that this is controverted’by some authors; but it 
is so unjustly and falsely. Sed controvertunt , si maritus pos¬ 
ted cum uxore trqnstulerit domicilium , an debeat attendi Hind, 
quod erat tempore contractus , an vero idtimum, quod invenitnr 
tempore mortis ; • et istud idtimmn tenet Salicetus, et sequitur 
Alexander . . Secl hoc non solum iniquum ; quip, martins de loco , 
in quo nihil lucratur, vcl tantum quart am, j^osset transfer re domi¬ 
cilium ad locum , in quo totam ilotem lucrapdur preemoriente 
uxore sine liberis. Et quod sit falsnm, protio per textem dicta) 
Legis, Exigcre dot cm? Boulder makes no distinction what- 


1 Bouhier, Cout. de Bonrg. eh. 22, § C/6 to 72. 

* Ibid. # y 8 Ibid. 

4 Dig. Lib. 5, tit. t, 1. GS, Du .TuiWis; ante, § 147 ; Molin. Comment, ad Cod. 
Lib. i, tit. 1,1. 1 ; Molin. Opera/l’om. 3, p. 555. 
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soever between movable property and immovable prop¬ 
erty. 1 Nor does he seem to.recognize any distinction 
between property acquired before the change of domicil, 
and that acquired after the change of domioil. 2 

§ 162. Le Brun supports the like opinion. He insists, 
tjhat> if there is no special contract of marriage, the law 
of the place where the marriage is celebrated, and in 
which the parties are domiciled, governs as a tacit con¬ 
tract; and that no subsequent change of domicil can 
change the. legal rights of the parties, even as to after 
acquired property. 3 And he* puts the case of a marriage 
in Paris, and a subsequent change of domicil i)f the par¬ 
ties to the province of Bar, where the survivor is by cus¬ 
tom entitled to the whole property in movables by survi¬ 
vorship; and holds, that if either die, the movables, 
whether acquired* before the removal, or after the 
removal, are governed by the law of community, and do 
not all remain to the survivor. La raison esi, qai ce seroit 
changer Ccstablisscment de communaute fait par le control, on 
pa^fe coutmnc, seTon leqncl on a da partager les meahles aassi 
bieh qtte les conquets . 4 

§ 10,3. Rodenburg puts jthe case of a marriage, in a 
place where the law of community of property between 
husbanded wife prevails, and a subsequent removal to 
another plac\whe**e it has no existence-; and he' asks, if 
the community still subsists in the new domicil ? He 
observes, that most of the t)utch Jurists are of opinion 
that it does; and in this opinion, he. concurs to this 
extent, that the commuaity will continue, until the par- 

1 Bouhier, Cout. de Bourg. ch. 22, § 79, 80. 

* Id. ch. 22, per tot. 

* Le Brun, Traitd de la Communaut£, Liv. 1, ch. 2, § 55, 56, p. 20. 

* Ibid.; ante, § 151.' 

, CONFL. ,24 
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ties have, by some overt act, discarded it; and then it 
•will cease. 1 And he applies the same principle to cases 
of dowry by the customary law, holding, that the matri¬ 
monial domicil ought to prevail. 2 

§ 164. Hertius puts the following question. A mar¬ 
riage is contracted in a place where the civil law gov¬ 
erns, (that is, where there is no community); and after¬ 
wards the couple remove to a place where the law of 
community exists; and to the inquiry, whether in sueh 
a case there is a community in the acquisitions of the 
parties after the removal, he answers in the negative, 
adopting the doctrine of Eodenburg; and he gives this 
reason for his opinion; that it is not probable that the 
married couple, who did not agree to a community of 
goods in the beginning, intended to adopt it by a mere 
change of domicil. Nam probabile \non est , confutes, qui 
padis in societatem bonorum ab initio non consensnerant, sola 
domicilii mntatione earn inducere voluisse . 8 In the more gen¬ 
eral form in which the question may be presented, 
whether in the case of married persons, removing from 
their matrimonial domicil, where a community of prop¬ 
erty exists, to a place where f it does not, they are to be 
governed by the law of the matrimonial domicil, he evi¬ 
dently adopts the affirmative, citing Rcden^urg. 4 And 
he applies his doctrine to immovable property, as well as 
movable property, making an exception, nowever, of the 

o S 

/ 


1 Rodenburg, De Div. Stat Pt. 2, tit. 2, <Vt 4, § S, 4 ; 2 Boullenois, Appx. p. 
66J 67; Id. p. 85 to p. 87; Id. Obser. Sy/p* 178; ante, § 154. 

* Rodenburg, De Div. Stat. Pt 2^dt 2, ch. 4, § 5; 2 Boullenois, Appx. p. 

66, 67 ; Id. p. 87; ante,^ 154. ✓ 

• 2 Hertii, Opera, De Collie.,Leg. § 49, p. 145, edit 1787; Id* p. 205, edit. 
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case where there is a prohibitory law of the Country of 
the situs} 

§' 165. Paul Voet appears to maintain the doctrine 
generally, that a change of domicil does not change the 
k effect of the marriage contract, express or tacit. * Quid, si 
martins alia domicilium postmodum transtiderti, ertine convenien- 
dus , secundum loci statutum, in quern postrcmum sese recepti. 
Non equidem. Quia non eo ipso, qui domicilium transferal, cen~ 
setur voluntalem circa facta nuptialia mutasse. Nisi eadem so - 
lemnitas in actu contrario interccsscrit. Accedit, quod tila pacta 
solus mutare nequeat martins, id quod tamen posset, si per emir 
grationem in alium locum, ca mutarentur? Merlin maintains 
the like opinion, saying that if a couple are married at 
Paris, meaning at the time to live there, and afterwards 
they remove to Lyons; in such a case the community 
formed at Paris, will continue as to property acquired at 
Lyons. 3 

§ 166. Boullenois holds the opinion, (as we have 
seen,) that the law regulating the community affects the 
state or condition of the parties, and is, therefore, a per¬ 
sonal law; and accompanies them everywhere, and 
affects property, wherever situate. 4 He accordingly 
insists, that, if by the law of the matrimonial domicil a 


1 Id. § 47, 48, edit' 1737, p. 144, 145; Id. p. 205, edit 1716. 

* Voet, De Stat § 9, ch. 2, n. 5, 6, 7, p. 264, 266, edit. 1716; Id. p. 319, 
322, edit. 1661 ; Id. § 4, ch. 2, n. 16, p.,127, edit 1716 ; Id. p. 142, edit. 1661; 
Id. § 4,, ch. 3, n. 9, p. 134, 135, edit 1716 ; Id. p. 151, 152, edit 1661 ; post, § 
168. — Paul Voet holds all such contracts, whetfier express or tacit, to be real 
and not personal laws; and therefore not directly affecting property out of the 
territory; but only indirectly, by a remedy to enforce the contract against ex¬ 
territorial property. Voet, ad Stalut. § 4, ch. 3, § 9, p. 134, 135, edit. 1716; 
Id. p. 161, 152, edit. 1161 ; post, § 168 ; Livermore, Dissert § 115 to 123, p. 87 
to p. 92. 

* Merlin, Repertoire, Communautd de Biens, § 1, p. 111. 

* Ante, § 155 ; 1 Boullenois, Obser. 29, p. 736, 741, 750 to 754; Id. p. 759 
to p. 770; 2 Boullenois, Obser. 88, p. 277 ; 17 Martin, R. 607. 
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community* of property exists, that community extends 
to all future acquisitions, whether movable or immova- 
ble, even in places to which the parties have afterwards 
removed, and where no such community exists. 1 Po- 
thier has adopted the opinion of Boullenois, that the law 
of community is to be deemed a personal law, and not a 
real law; and he also adopts the doctrine of Dumoulin, 
as to tacit contracts. 2 * So, that he has no hesitation in 
declaring, as we have seen, that the law of the matrimo¬ 
nial domicil governs the property everywhere. 8 But he 
has omitted to put the case of a change of domicil, and 
the effects which it would produce. In another place he 
has laid down as a general principle, that a change of 
domicil delivers all persons from the empire of the laws 
of their former doipicil, and subjects them to the new. 4 * 
What, then, ought to be the effect orf a removal, upon 
property*acquired in the new domicil ? 

§ 1G7. Froland, after a good deal of hesitation, has 
given his own opinion on the subject to this effect. In 
cases where there is an express contract of community 
of property between the husband and the wife, he holds, 
that a change of domicil does not alter the Tights of the 
parties; and, that the community applies to property 
situate where the community is unknown as well as 
where it exists. 6 But where there is no express con¬ 
tract, he deems the law of community as purely real, 
and, therefore, as not exterfding beyond the matrimo- 


1 2 Boullenois, Obser. 38, p. 277, 278, 283, 284, 285; ante, § 155. 

* Pothier, Traite de la Cominunautd, art. Prdlim. n. 10, 11, 12, 13; ante, § 
156. 

9 Ibid.; ante, § 156. 

4 Pothier, Cout d’Orldans, ch. 1, n. 13 ; ante, § 51 a, § 156. 

* 1 Froland, Mdm. Pt. 2, ch. 1, § 10, 11, p. 200 to p. 210; Id. p. 841; Id. p. 

190. 
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nial domicil. 1 * * He treats the notion of Dumoulin, of a 
tacit contract in such a case, as a mere imaginary 
thing; words, and nothing else; a mere subtilty, phan¬ 
tom, and chimera. Ce sont Id, que des paroles , et rien au 
del&. • Mirificum iUud Molincei acumen; des subtilites d* 
esprit; des Idees; des Chimeres; Enfin des moyens, que 
la seule imagination echauffee produit . Hac grandiloquenr 
tid etiam Molinceus personal, iamen aperi& non est vemm, 
quod didt? The conclusion, to which he arrives, is, 
that, if two persons marry without any contract in a 
place, where the law of community exists, and remove 
to another place, where it does not exist, the change of 
domicil has no effect whatsoever; but the rights of each 
are the same, as if they had remained in their matrimo¬ 
nial domicil; and the acquisitions of ipamovable property, 
situate in the new domicil, do not fall into community, 
but are governed by the law rci sitce. As to movables, 
he holds, that the law of the actual domicil ought to 
govern. 8 

§ 168. There are many other jurists who maintain, 
that the law of community among married persons is 
real, and not personal; and among these the most dis¬ 
tinguished are D’Argentr6, Dumoulin, Paul Voet, and 
Vander Meulen. 4 * According to them, the law rei sitce 


1 1 Froland, Mdm. Pt. 2, ch. 3, § 9, 10, 11, p. 315 to p. 338; Id. p. 341; 
ante, § 148, note, § 149. • 

* 1 Froland, Mdm. Pt. 2, ch. 3, § 9, p. 316. 

• 1 Froland, Mdm. Pt 2, ch. 3, § 9, 10, 11, p. 315 to p. 323; Id. p. 341. — I 
confess myself under some difficulty in reconciling what is here said, with 
what Froland seems to decide in the next chapter (4tli) § 3, p. 345, etc., where 
he appears to hold, that a woman marrying in a place, where the law of Com¬ 
munity does not exist, does not, by removing with her husband to a place, 
where it does exist, acquire any right of communjty to his acquisitions or 
movables in the latter. 

4 1 Boullenois, Observ. 29, p. 758 to 761, 765; P. Voet, De Stat. § 4, ch. 3, 

p. 134, 135, § 9, edit. 1716; Id. p. 151, 152, edit. 1661. See also J. Voet, ad 

• 24 * 
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will govern in all cases, where there is no express or 
tacit contract. But, then, we must take this proposi¬ 
tion, with the accompanying qualification, that those of 
. these jurists who admit of the doctrine of a tacit -con¬ 
tract, adopting the law of the place of marriage, (among 
whom arc Dumoulin and Paul Voet,) also hold, that 
although the law of , the place of the marriage does -not 
directly act upon the property in a foreign country; 
yet, through the means of this tacit contract, it acts 
indirectly and enables the parties to enforce it against 
that property by a proper suit in rem} 

§ 169. Huberus (as we have seen) does not hesitate 
to assert the doctrine, that, in case of a changS of 
domicil, future acquisitions of married persons are* gov¬ 
erned by the law t of their actual domicil, and not of 
their antecedent matrimonial domicil-. 2 Thus after as¬ 
serting that in Holland there is a community of prop¬ 
erty, and in Friesland not; he says, if the married 
couple remove from the one province (Holland) to the 
other (Friesland,) whatever property is afterwards ac¬ 
quired, ceases to be common, and remains in distinct 
ownership (disiindis proprietaiibus ); and the property 
before held in community remains clothed with the same 
legal character that it previously possessed. 3 And he 
applies this doctrine as well to immovable property, re¬ 
lying upon the doctrine of tacit consent, or tacit con¬ 
tract ; 4 and holding the opinion of Dumoulin: Quia 


Pand. Lib. 5, tit 1, n. 101; Merlin, Communautd de Biens, § 1, art 8, p. 104, 
110; Bouhicr, Cout. Do Bourg. cli. 33, § 34. See Saul v. His Creditors, 17 
Martin, R. 588, 598, 599; ante, § 148, 159, note. 

1 P. Voet, Do Statut § 9, ch. 2, n. 5, 6, 7, p. 264 to p. 266, edit 1716; Id. 
p. 319 to p. 323, edit. 1661; ante, § 165, note; ante, § 147; post, § 169; 1 
Burge, Comm, on Col. an<f For. Law, Pt. l,ch. 7, § 8, p. 612 to p. 614. 

* Ante, § 145. « Ibid. 

4 Huberus, Lib. 1, tit. 8, § 9; ante, § 145. 
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padio bene extenditur nbique, sed non statutum merum , hoc 
est 9 soldt et merd vi statuti'} 

§ 170. It would be endless to recount the diversities 
of opinion among foreign jurists on this subject, following 
out the almost infinitely varied cases, which the customs 
and laws of different provinces and countries have 
brought before them. According to the opinion of the 
Supreme Court of Louisiana, already cited, 1 2 the greater 
number of foreign jurists are of opinion, that, in settling 
the rights of husband and wife, on the dissolution of mar¬ 
riage, to the property acquired by them, the law of the 
domicil of the marriage, and not of the place, where it is 
dissolved by death, is to be the guide. 3 It is probably 
so; but there is more difficulty in affirming it, where 
there has been a change of domicil-, than where there has 
been no such change. It may be inferred, that the Scot¬ 
tish law has adopted the rule, that in cases of commu¬ 
nity, where there is no written contract, the law of 
the domicil of the parties at the death of either of them 
regulates the disposal of the property of the parties. 4 


1 Livei*morc, Diss. § 89, p. 73, 74; 1 Froland, Mem. 63. 

* Ante, § 157. 

8 Mr. Justice Porter, in delivering the opinion of the Court in Saul v. His 
Creditors, 17 Martin, 11. 509; ante, § 157. 

4 Fergusson on Mar. and Divorce, 346, 347; Id. 361. — There are some 
remarks of Mr. Burge on this subject, which deserves to be cited in this place. 
“ In hoc igitur ” (says he) “ conflictu quibus adstipulabimur ? was the obvious 
question of one of the jurists, after he had been reviewing these discordant 
opinions. The following considerations will perhaps justify a concurrence with 
him in the answer, given by himself. ‘ Mihi tutius videtur ad ha} re re sccundae, 
sentential, (qua? negat prtedia alib sitia communieari,) quam non solum .ratio 
validissima munit, sed et prajstantes auctores, et consensus aliquot municipi- 
orum probant.’ 1st. The law, which by its own force and operation, and 
independently of contract, gives an interest in imlhovable property, is a real 
law. 2d. Immovable property is not subject to the power of a real law, 
unless such law exists in the country where that property is situated. 3d. The 
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§ 171. No’ question appears to have arisen in the Eng¬ 
lish courts upon the point, which we have been discuss- 


joint interest, which the husband and wife acquire under the community in 
the immovable property of each other, is conferred by the law alone, unless 
that law be controlled in its operation by a tacit agreement; such an interest, 
therefore, will not be acquired in immovable property situated in a country 
where the law of community does not exist. 4th. If a tacit agreement could 
be inferred for the purpose of giving to the law of community a more exten¬ 
sive operation than belongs to the quality of a real law, it might with equal 
propriety be inferred for a similar purpose in the case of other real laws, i. e. 
those which govern the succession of real property, etc. A preference of the 
law of the country, in which a man has passed his life, to that of another 
country, in which his real property may be situated, is as natural a presump¬ 
tion as that in favor of the law of the matrimonial domicil. 5th. It cannot 
be said, that, because the title is conferred by the law, as the consequence 
of the marriage, there is a ground peculiar to marriage for admitting the 
presumption of a tacit agreement; because no such presumption is admitted in 
respect of other titles conferred by law as the consequence of marriage, e. g. 
the titles to douaire and droit de viduitd. 6th. 'the laws, which confer 
douairc, and le droit de veduite, are admitted by all jurists to be real laws; 
and consequently they attach on that property only which is situated in the 
country where they prevail, and they do not extend to that which is situated 
in another country, and no tacit agreement is presumed in order to control 
their powers. 7th. The law establishing a community in immovable property 
is not essentially distinguished from the laws of douaire and viduitd, in any one 
of those particulars, which, in the opinion of jurists, determine the reality or 
personality of laws, and consequently the extent of their power. There does 
not, therefore, appear to be any substantial reason for allowing the law of 
community to have the effect qf a personal law, and to attach on immovable 
property, in whatever country it may be situated. If this reasoning be admit¬ 
ted, the community, when it prevails in the matrimonial domicil, will bo con¬ 
fined to such immovable property as is situated cither there, or in a country, 
in which a similar, law exists, but it will npt extend to such property situated 
in a country where a similar law does not exist In the preceding observa¬ 
tions, the law of community has been considered only as it affected immovable 
property. Its effect on personal property is determined by other principles. 
According to a principle of international jurisprudence, the acquisition of 
movable or personal property by the operation of law, is, as will be presently 
shown, governed by the law of its owner’s domicil. The community, if it pre¬ 
vailed in the matrimonial domicil, would therefore attach on the movable 
property of the husband and wife, in whatever place it was situated.” 1 Burge, 
Comment on CoL and For. Law, Pt. 1, ch. 7, § 8, p. 617 to p. 619; and Lashley 
v. Hogg, cited Id. p. 623 to p. 625. 
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ing; that is, what rule is to govern i^ cases of matrimo¬ 
nial property, where there is no express nuptial contract, 
and there has been a change of domicil. But there is a 
case, 1 which, Lord Eldon is reported to have said, was 
founded in (a nuptial) contract; and that, if there had 
been no such contract, the law of England (notwithstand¬ 
ing the domicil of the parties at the time of their mar¬ 
riage was in France) would have regulated the rights of 
the husband and wife, who were domiciled in England at 
the dissolution of the marriage by death. 2 So that, 
according to this doctrine, the law of the actual domicil 
will govern as to all property, without any distinction, 
whether it is property acquired antecedently, or subse¬ 
quently, to the removal. 

§ 171 a. In a more recent case y where the parties 
were inhabitants of Prussia, and domiciled there, a ques¬ 
tion arose in the Court of Exchequer upon the distribu¬ 
tion of an intestate’s estate under the administration of 
the court, whether the wife, being a distributee, was 
entitled in equity, upon a petition by her husband for 
the amount, to have any of the money settled on her, 
or whether the whole was to be paid to him. It 
appeared, that, by the laws of Prussia, the whole of the 
personalty of the husband and wife is, during the cover¬ 
ture, at the absolute disposal of the husband; but on the 
death of either it is divided between the survivor and the 
heirs of the deceased. The man made no application to 
the court ; and the court ordered the whole money to be 
paid* over to the husband. 3 * * & Here, we see, the court 


1 Lakhley v. Hogg, cited in Robertson’s Appeal Cases, 4, and in 1 Burge, 

Comm, on Col. and For. Law, Pt. 1, ch. 7, § 8, p. £23 to p. 625; Feaubert v. 

Turst, Free. Ch. 207. 

* Ibid. 

* Sawer v. Shute, 1 Anstr. R. 63. See also Anstruthcr v. Adair, 2 Mylno 

& Keen, 513. 
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adopted the law of £heir actual domicil, to regulate the 
rights of the parties to the movable property. 

§ 172. In America there has been a general silence in 
the States governed by the common law. But in Louisi¬ 
ana, whose jurisprudence is framed upon the general 
basis of the Spanish and French law, the point has sev¬ 
eral times come under judicial decision. The law of 
community exists in that State; 1 and from the fre¬ 
quency of removals from and to that State, it is scarcely 
possible that some of the doctrines, which have so much 
perplexed foreign jurists, should not be brought under 
review. 

§ 173. We have already had occasion to take notice of 
some of the views entertained by the Supreme Court of 
Louisiana upon this subject. 2 It has been very properly 
remarked by that Court, that questions upon the conflict 
of the laws of the different States are the most embarrass¬ 
ing and difficult of decision of any that can occupy the 
attention of courts of justice. 3 And it may be added, 
almost in their own language, that the vast mass of 
learning which the researches of counsel can furnish, 
leaves the subject as much enveloped in obscurity and 
doubt, as it would be, if one were called upon to decide, 
without the knowledge of what others had thought and 
written upon it. 4 

§ 174. It is manifest, that the great body of foreign 
jurists, who maintain the universality and ubiquity of the 
operation of the law of the matrimonial domicil, notwith¬ 
standing any subsequent change of domicil, found them- 


1 Civil Code of Louisiana, (1809,) 336, art. 2363; New Code, (1825;) art. 

2369 to 2393. 

s Ante, § 157, 170. ‘Ibid. 

4 Mr. Justice Porter, in delivering the opinion of the Court in Saul v. His 
Creditors, 17 Martin, R. 571, 572. 
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selves upon the doctrine of a tacit contract, which, being 
once entered into, is of legal obligation everywhere. 1 
The remarks of the Supreme Court of Louisiana on this 
point have been already cited ; and certainly they have 
a great tendency to shake its foundation. 2 If the- law of 
community be a real law, and not a personal law, it 
would seem to follow, that it ought to regulate all things 
which are situate within the limits of the country 
wherein it is in force, but not elsewhere. 8 The most 
strenuous advocate for the doctrine of tacit contract 
must admit, that, if by the statute of any country com¬ 
munity is prohibited, as to property there, the law of the 
matrimonial domicil ought not to prevail in such country 
in contradiction to its * own. And the learned Court, 
above referred to, have said, that tjiey can perceive no 
solid distinction between the case of. a real statute, and 
a prohibitory statute, as to property situate in that 
country. 4 

§ 175. But if the law of community be personal, still 
there is strong ground to contend, that the personal laws 
of one country cannot control the personal laws of 
another country, ipso facto , where they extent? to and 
provide for property within the jurisdiction of the latter. 
No one can doubt, that any country has a right to say, 
that contracts*for community, made in another country, 
shall have no operation within its own territory. The 
question, then, is reduced to the mere consideration, 
whether the law of the country does directly or indi- 


1 Ante, § 147 to 170. 

' Saul v. His Creditors, 17 Martin, R. 599 to 6*08; ante, § 157, 170. 

8 Mr. Justice Porter, in Saul v. His Creditors, 17 Martin, R. 601, 602. 
* Ibid. See post, § 449 to 454. 
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CHAPTER m 

FOREIGN DIVORCES. 

i, 

, 

§ 200. Having thus considered the operation of mar¬ 
riage upon the personal capacity, and the property of 
the parties, .in the place of its celebration, and in foreign 
countries, we next come to the consideration of the 
importantisubject of divorce. 1 Marriage is not treated as 
a mere contract between the parties, subject as to its con¬ 
tinuance, dissolution, and effects, to their mere pleasure 
and intentions. But it is treated as a civil institution, 
the most interesting and important in its nature of any 
in society. Upon it the sound morals, the domestic 
affections, and the delicate relations and duties of parents 
and of children, essentially depend. On this account, it 
has, in many nations, 'the sanction and solemnity of 
religious obligation superadded to it. 2 And it may be 
truly said, that Christianity, by giving to it a more affect¬ 
ing and sublime morality, has conferred upon mankind 
new blessings; and has elevated woman to the rank and 
dignity of an equal, instead of being a humble compan¬ 
ion, or a devoted slave to her husband. 

| 201. It is not my design to enter into any discus¬ 
sion, as to the general right of the legislative power to 
authorize directly or indirectly a dissolution of the matri¬ 
monial state, and to release the parties from all the ' 


1 See on this subject, 1 Burge, Comm, on CoL and For. Law, Pt. 1, ch. 8, § 
1, p. 640 to p. 668 ; Id. § 2, p. 668 to^f. 694. 

• See lb. p. 642, 648; post, § 209. ' 


ch. m] 


voKxsm DivoBcaa. 


SOT 


future obligation thereof. It is deemed by all modem 
nations to be within the competency of legislation to pro¬ 
vide for such a dissolution $nd release, in some form, and 
for some causes. And there is no.doubt, that a divorce, 
regularly obtained according to the jurisprudence of the 
country, where the marriage is celebrated, and where 
the parties are domiciled, will be held a complete disso¬ 
lution of the matrimonial contract in every other coun¬ 
try. 1 I say where the marriage is celebrated, and where 
the parties are domiciled; for both ingredients are, or 
may be material; and the presence of one and the 
absence of the other may change the legal predicament 
of the case, according to the jurisprudence of different 
countries, when the subject comes under consideratibn , 
therein. 

§ 202. The real difficulty is to lay down appropriate 
principles to govern cases, where the marriage is cele¬ 
brated in one place, and the parties are at the time dom¬ 
iciled in another; where afterwards there is a change of 
domicil by one party, without a similar change by the 
Other; where by the law of the place of celebration the 
marriage is indissoluble, or dissoluble only under peculiar 
circumstances, and where, by the law of another place, it 
is. dissoluble for various other causes, and even at the 
pleasure of the parties. By the law of England, mar¬ 
riage is indissoluble except by a special act of parlia¬ 
ment. 8 By the law of Scotland a divorce may be had 
through the instrumentality of a judicial process, and a 
decree on account of adultery. 8 By the civil law an al- 


1 2 Kent, Comm. Lect 27, p. 107, 108, 3d edit. 

1 1 Black. Comm. 440, 441; 1 Burge, Comm. on # Col. and For. Law, Ft. 1, 
ch. 8, § 1, p. 604 to p. 660. 

' Fergusson on Marr. and Div. 1, ^8; Erskine’s Inst. B. 1, tit 6, § 88, 43; 
1 Burge, Comm, on Col. and For. I^aw, Pt 1, ch. 8, § 2, p. 670 to p. 680, 
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most unbounded license was allowed to divorces; ;and 
wives were often dismissed by their husbands, not only 
for want of chastity, and for intolerable temper, but 1 ior 
causes of the most trivial nature. 1 In France a divoree 
may be judicially obtained ior the cause of adultery, ex^ 
.cess, cruelty, or grievous injuries of either party; and in 
certain cases by mutual and persevering consent. 2 In 
America an equal diversity of principle and practice 
exists. In some States, as in Massachusetts and New 
York, divorces are gran table by judicial tribunals for the 
cause of adultery. 3 In other States divorces are grant* 
able judicially for causes of far inferior grossness and* 
enormity, approaching sometimes almost to frivolousness. 
In other States divorces can be pronounced by the legis¬ 
lature only, and fo$ such causes, as in its wisdom it may 
choose from time to time to allow. 4 

§ 203. Some of the most embarrassing questions "be¬ 
longing to interimtional jurisprudence arise -under the 
head of marriage and divorce. Suppose, for instance, a 
marriage celebrated in England, where marriage is indis¬ 
soluble, and a divorce obtained in Scotland a vinculo matri- 


1 2 Kent, Comm. Lect. 27, p. 102, 103, 3d edit; 1 Brown, Civ. Law, 89 to 
92 ; 1 Black. Comm. 441 ; Justin Novelise, 117, eh. 8 ; Cod. Lib. 5, tit. lV, 1. 8 ; 
Merlin, Repertoire Divorce, § 2, p. 149, 150; Pothier, Traitd de Manage, art 
463 Van Leeuwen, Comm. B. 1, ch. 15, § 1, 2, 3. 

* Code Civil, art. 229 to 233; Id. 275»&c. See in Fergusson on Marriage 
and Divorce, Appx. 448, the Prussian Code on the subject of Divorce; among 
others, incompatibility of tempera-endangering life or health, is a good eante of 
divorce, art 703. 

• This also is the law in Holland, in'Prussia, and in the Protestant States of 

Gerfhany, in Sweden, Denmark, and Russia. Fergusson on Marr. and Di¬ 
vorce, 202. . .. . i 

■ 4 See 2 Kenjfc, Comm. Lect 27, p> 106 to 110; Id. p. 117,118,3d edit See 

also 1 Burge, Comm, on Col. and For. Law, Pt 1, ch. 8, § 1, p. 640 to p. 668, 
where aVe brought together in a geperal review the laws of different nations 
* on the subject of divorce. 
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mom, as it may be for adultery under the laws thereof 
wibh that divorce be operative in England, so as to 
authorizenew marriage there by either party? Sup¬ 
pose a marriage in Massachusetts, where a divorce may 
be had lor adultery, will a divorce obtained in another 
State; for a cause unknown to the laws of Massachusetts, 
be held valid there? If, in each of these cases the 
divorce would be held invalid in the country, where the 
marriage is celebrated, but it would be held valid, where 
the divorce is obtained; what rule is to govern in other 
countries as to such divorce ? Is it to be deemed valid, 

4 or invalid there ? Will a new marriage contracted there 
by either party be good, or be not good ? These, and 
many other perplexing- questions may be put; and it is 
difficult at the present moment to give any answer to 
them, which would receive the unqualified assent of all 
nations. 

§ 204. Other most perplexing inquiries may grow out 
of the Consideration of the national character of the par¬ 
ties ; whether they are both citizens, or subjects, or both 
foreigners, or one a citizen, and the other a foreigner; 
whether the marriage is celebrated at home, or cele¬ 
brated abroad; whether the jurisdiction of any court to 
pronounce a decree of divorce is to be founded upon the 
national character of the parties, or upon the celebration 
of the marriage within the territorial jurisdiction, or 
upon the domicil of the parties within it, or upon the 
actual presence or temporary residence of one or both of 
them at the time, when the process for divorce is insti¬ 
tuted. And if, upon any of these grounds, the jurisdic¬ 
tion is sustained, another not less important inquiry is, 
whether the law of divorce of the place of the marriage, 
pr that of the place, where the suit is instituted, is to be 
administered by the court, before which the suit is pend¬ 
ing. 



310 


CONFLICT OF LAWS. 


[oh, til 


§ 205. It seems to have been thought, that under the 
Scottish law it is not necessary to found a jurisdiction for 
divorce in the courts of Scotland, that both the parties 
should at the time of the adultery committed, or at the 
time of the suit brought, have their actual domicil in 
Scotland. It seems to be sufficient, that the defendant, 
against whom the suit is brought, is domiciled in that 
kingdom, so that a citation may be served upon him, and 
that a divorce under such circumstances may be granted, 
whether the adultery is committed at home, or in a for¬ 
eign country. Undoubtedly this doctrine is to be under¬ 
stood with the limitation, that the domicil is real, and* 
not pretended, and that it is bond fide , and not by collu¬ 
sion between the parties for the mere purpose of main¬ 
taining the suit and procuring the divorce. 1 


1 Fergusson on Marr. and Divorce, Introd. p. 16, 17, 18; Id. p. 51; Id. p. 
114, 115, note; St Aubyn v. Obrien, Id. Appx. p. 276 ; Id. note B*p. 363 to 
p. 376 ; 1 Burge, Comm, on Col. and For. Law, Pt. 1, ch. 8, § 2, p. 672, 674 to 
673, 688, 689. See McCarthy v. DeCaix, cited in a note to 3 Hagg. R. 6 42, 
and in Warrender v. Warrender, 9 Bligh, R. 141, 142; Conway v* Beazley, 
3*Hagg. Eccles. R. 639, 645, 646 ; S. C. reported at large in 2 Russ. & Mylne, 
614, 618, 619, 620; Tovcy v. Lindsay, 1 Dow, R. 115, 131,. 135, 136, 137; 
S. C. 2 Clark & Fin. 569, note; post, § 216, 217, 218. See also, Warrender v. 
Warrender, 9 Bligh, R. 89, 144; post, § 226 a to 226 c. Mr. Chief Justice 
Gibson in delivering the opinion of the Supreme Court of Pennsylvania, in a 
case of divorce, used the following language. “ In constructing our interna¬ 
tional law of divorce, we naturally look for the materials of it in the jurispru¬ 
dence of our ancestors, whose institution* are more congenial with our own than 
those of their continental neighbors, and whose process of forensic discussion ia 
usually more exact. But we find an irreconcilable difference betwixt the de¬ 
cisions of the English and of the Scottish courts. The English judges acknowl¬ 
edge the legitimacy of no jurisdiction which is not founded in the law«of divorce 
at the place of the marriage, if it be an English one; while the Scottish, in the 
Other extreme, are willing to found theirs even on a temporary residence of 
the complainant in the country of the forum. Of the latter pretension, I shall 
say little more than that it is in truth a usurpation of power, to intermeddle in 
the domestic concerns of a neighbor. If a bon& fide domicil, in the strictest 
sense of the word, were not essential to jurisdiction, there would be nothing to 
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. 206. A'learned Scottish jurist, in remarking upon 

the embarrassments arising out of this state of the law of 

• j :: . i ■ . • 


prevent the exhibition of a libel by a proctor, and without the presence even 
of, the complainant. But the respondent’s presence would be more essential 
still; for a sentence against one who was not subject to the jurisdiction, would 
be' void on the plainest principles of natural law. Moreover, it is not perceived, 
how the actual presence of both of them could confer jurisdiction of a cause of 
divorce, which was not, in its inception, subject to the law of the forum. It 
seems to me the fallacy in the reasoning of the Scottish judges — plausible 
though it be — consists in their assumption, that divorec is a penalty every¬ 
where annexed to a breach of the marriage contract, which, like a civil cause 
of action attendant on the person, may be enforced anywhere; thus forgetting 
that, whether it be a penalty at all, depends not on the Scottish law, as an 
interpreter or avenger, but on the law of the domicil, or else on the lex loci 
contractus, which exclusively furnishes the original conditions. The English 
doctrine, on the other hand, is not more reconcilable to our principle of finite 
allegiance; for notwithstanding the doubt and manifest inclination of Doctor 
Lushington, in Conway v. Bcazley, (3 llagg. Ecclcs. 11. 639,) I take it to be 
settled by Lolley’s case, (1 ltuss. and Ryan’s Crim. Cas. 236,) sanctioned in 
Tovey v. Lindsay, (1 Dow, R. 124,) by the preponderating weight of Lord 
Eldon’s name, that the dissolution of an English marriage, for any cause what¬ 
ever, can be effected so as to be acknowledged in that country only by Eng¬ 
lish authority. It was indeed intimated in Conway v. Bcazley, that the ques¬ 
tion of jurisdiction in Lolley’s case, perhaps, turned on the difference between 
temporary and permanent residence; but the report certainly docs not indi¬ 
cate it, and besides, the conclusion attained was an unavoidable consequence 
of the British tenet of perpetual allegiance. Though an English subject 
acquire a foreign character from a foreign domicil, insomuch as to be treated 
as an alien for commercial purposes; though he formally renounce his primi¬ 
tive allegiance, and profess another; he is accounted but as a sojourner while 
abroad, and England, by the dogma of her government, is his home, and his 
country still. Holding this dogma, it would be strange'did she tolerate foreign 
interference with her domestic relations within our pale. Insisting on juris¬ 
diction of his person, absent or present, she necessarily regards an attempt to 
change any one of these as an invasion of her sovereignty ; and in that aspect, 
it cannot be denied, that the matter is within her province and her power; 
for though the status of marriage is juris gentium, the institution is undoubtedly 
a subject of municipal regulation. And it is this perpetual allegiance to the 
country, its institutions, and its laws, — not an indissolubility of the marriage 
contract from the presumptive will and reservation of the parties, — which is 
the root of the English doctrine. It truly assumes, that marriage is contracted 
on the basis of the law9, and that these forbid a British subject to dissolve it by 
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Scotland, has made the following powerful observations. 
"These conclusions * evidently demonstrate, that, unless 
the remedy in this judicature shall be limited, either to 
that, which the Lex loci contradvis affords, or to that, 
which the Lex domicilii , taken in the same fair sense, as in 
v questions of succession, might give, the public decrees of 
the only court of Scotland, which is competent to pro¬ 
nounce one in such consistorial causes, become procla¬ 
mations to invite all the married, who incline to be free, 
not in L the rest of the British empire alone, but in all 
countries where marriage is indissoluble by judicial sen¬ 
tence,-to-seek that object in this tribunal. Adultery and 
presence within our territory are the only requisites to 
found the jurisdiction by citation. What numbers of for¬ 
eign parties may .accept such an offer, and may even 
commit the crime here, for the very purpose of affording 
ground for the action, it is impossible to conjecture. But 
it is manifest, that, in exact proportion to their number, 
injury to the morals of this country must follow; and, 
by setting at nought the laws of other nations, reproach 
must be brought upon our own. * For all foreign parties, 
while matters stand upon this footing, have it in their 
power, with the help of evidence, as easily provided, as it 
may be disgusting and impure, to oblige the Scotch Con¬ 
sistorial Court to entertain the whole mass of their for¬ 
eign causes, although there is no fair interest to insist, 
that the municipal law of Scotland shall decide these by 
its own peculiar rules. To what extent, therefore, the 

“■— J ■- — Y - 1 1 ■■ ■ ■■ - 

*■ 

the^mthority of any other country; but take away the law of perpetual alle¬ 
giance, and you take away the foundation of the presumptive pledge not to 
submit the duration of it to foreign action.” Dorsey v, Dorsey, 7 Watts, ,349; 
S. C. 1 Chand. Law Reporter, p. 288,289. See Maguire v. Maguire, 7 Dana, 
R. 181. 
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good order of society may eventually be disturbed by 
this Compulsory abuse and pollution of its jurisdiction, 
in bbnsequence of the doubts and contests that must 
ensue, as to*rights of legitimacy and succession, no cal¬ 
culation can be made.” 1 

§ 207. Upon the point, what is the rule of divorce, p. 
learned Scottish judge has made the following remarks^ 
in a case depending before him in judgment* 5 “Witn 
us, the laws relative to divorce are founded on ‘ Divine 
authority. How can a person withdraw himself from 
obedience to such laws ? Are these laws relaxed as to 
a person domiciled in Scotland, because his marriage is 
contracted in a country where the law of divorce is dif¬ 
ferent ? If two natives of Scotland were married in 
France or Prussia according to the laws of those coun¬ 
tries, the marriage would no doubt be valid here. But 
would they be entitled to come into the Commissary 
Court, and insist for a dissolution a vinculo matrimonii , 
merely because their tempers were not suitable, which, 
in France, was a ground of divorce, or for any of the 
numberless reasons for dissolving a marriage, Which are 
allowed by the laws of Prussia ? But, if we would not 
listen to the Lex loci , when it facilitates divorce to a de¬ 
gree which our law considers as inconsistent with, the 
best interests of society, and as not warranted by the 
Divine law, on what principle are we to give effect to 
the Lex loci , which prohibits divorce, even adulterii causd , 
though permitted in this country under the sanction of 
the Divine law ? ” 

§ 208. These passages are sufficiently significant, as 


1 Fergusson on Marr. and Div. Introd. p. 18,19. • 

* "Lord Robertson; The Cases of Edmon'stone, of Lovett, and of Forbes, in. 
#efgttsson, Appx. 383; Id. 398. See also Id. 415. 

CONFL. 27 
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ta the intrinsic difficulties of the subject, looking only 
tQ ^the law of divorce of a single country. But, when 
we look at the almost endless diversities of foreign con- 
■janental jurisprudence on the same subject, and the little 
fegard which is habitually paid in that jurisprudence to 
the decrees of foreign courts, especially in matters which 
concern persons belonging to any other continental sov¬ 
ereignty ; it ought not to surprise us, that one nation 
should hold its own law of divorce of universal obliga¬ 
tion and authority, and that another should yield it up 
in favor of the law of the domicil of the parties. 

§ 209. l/pon the continent of Europe there has long 
existed a known distinction between the Catholics and 
the Protestants upon the subject of divorce. The former, 
according to the doctrine of the Romish Church, consider 
marriage as a sacrAment, and in its effects to be gov¬ 
erned by the Divine law; and according to their inter¬ 
pretation of that law it was formerly held to be indisso- 
ble. 1 The Protestants, on the contrary, have not gener¬ 
ally considered it as a sacrament; but many, if not all of 
them, have considered it mainly as a civil institution, and 
subject to the legislative authority, as matter of public 
police and regulation. 2 

§ 210. In Catholic France, we are informed, that, until 
some time after the revolution, (until 1792,) marriage 
was always treated as indissoluble. 3 “ Our Ghurch ” 


1 See Fcrgusson on Marr. and Divorce, Appx. note M. p. 443; Heinecc. 
Diem. Juris. Germ. tit. 14, § S28 to 332; Dalrymple v. Dalrymple, 2 Hagg. 
Consist. R. 63, 64, 67; 1 Burge, Comm, on Col. and For. Law, Ft. 1, ch. 8, § 1, 
p. 6^2, 643. 

* 1 Black. Comm. 433; 2 Hagg. Consist. R. 63, 67; 1 Burge, Comm, on Cel. 
and For. Law, Pt. 1, ch. 8, § 1, p. 648, 640; Id. p. 650 to p. 658k. 

8 We have already seen, that by the Code Civil of France, art. 229 to 2S3, 
divorce is al^>wed in a variety of cases. Upon the restoration of the Royal 
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(b^s Merlin) “ never approved of divorce, properly so 
<&H$d. It has always regarded it as contrary to the pre¬ 
cept, j Quod Deus conjunxit , homo non, separet: What God 
hath joined-^together, let not man put asunder. 1 It i&> 
therefore, a perpetual maxim among ns, that marriage 
cannot be dissolved by means of a divorce.” 2 Pother 
Says : Marriage is not dissolved, but by the natural death 
of one of the parties; while they live, it is indissoluble. 8 
He adds, that, though divorce was permitted by the 
Christian Emperors, the Church regarded it as prohibited 
by the Gospel; and that it is not permitted by the 
French law for any cause whatsoever. 4 

§ 211. Protestants have dealt differently by it. 6 In 
Scotland, which proposes on this subject to be governed 
exclusively by the Scriptures, divorce is allowed for the 
Scriptural causes, for adultery, an ch 'for wilful desertion. 0 
In- many other Protestant countries, it is not treated as 
indissoluble, except for Scriptural causes; but it may be 
dissolved for other causes. In England, it is never dis¬ 
solved, except by an act of Parliament, and for adultery. 7 
In the Protestant continental nations of Europe many 
other causes of divorce are known; and in America, as 


Family, in 181G, it seems that the existing law of divorce was abolished. Mer¬ 
lin, Repertoire, Divorce, § 4, p. 161. Whether, since the revolution of 1830, 
it has been reinstated, I am not at this moment able to say. See Duranton, 
Cours de Droit Francaiso, Vol. 14, p*535, note. 

1 Matthew, eh. 19, v. 6. 

* Merlin, Rdpertoire, Divorce, § 3, p. 151. 

* Pothier, Traije du Manage, n. 462. 

4 Pothier, Traits du Manage, ri. 464. 

* Id. n. 495; ante, § 209. 

* Erskine’s Instit. B. 1 , tit. 6, § 43, 44; Fergusson on Marr. and Div. Appx. 
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we have seen, it is generally treated as a matter of civil 
regulation. 1 

§ 212. The conflict of laws on the subject of divorce 
does not seem to have undergone much discussion among 
the continental jurists; at least I have not been able to 
trace any systematic examination of the subject in those 
works which are within my reach, and in which almost 
all other topics of the conflict of laws are so ■ amply 
treated. The silence of the French jurists may be ac¬ 
counted for, in a great measure, from the uniformity of 
operation of the Catholic religion and its canons over all 
the provinces of that kingdom; from the strong proba¬ 
bility, that few cases of foreign divorces between French 
subjects were ever judicially examined; and from the 
natural conclusion, that, as in their view Christianity 
made the marriage tmion indissoluble, no earthly tribu¬ 
nal, either foreign or domestic, could rightfully pro¬ 
nounce a sentence of divorce. The silence of other 
Catholic countries may be accounted for in the same 
way. But it is not so easy to assign a satisfactory rea¬ 
son for the omission of the Protestant countries of the 
continent of Europe to discuss the subject at large. It is 
highly probable, that, in those countries, the parties have 
been referred to their own matrimonial forum, either to 
furnish the true rule to expound the contract, or to 
administer the law of divorce, or for both purposes. 
This course has not been without example, even in our 
own country, upon cases bearing a close affinity. 2 


1 Sefe 1 Black. Comm. 441 ; Code Civil of France, art 229 to 283 ; Fergus* 
son on Marr. and Div. Appx. note N. p. 448; 2 Kent, Coram. Lect 27, p. 95 
to p. 106, 8d edit; VanLeeuwen, Comm. B. 1 , ch. 15, § 1 to 6. 

* 2 Kent, Comm. Lect 27, p. 108, 8d edit 
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''§ 218/; Merlin has treated the question purely as on$ 
arising .under the French law, either with reference to 
the &ltowance divorces under the' legislation of 1792, 
or*with reference to the prohibition of* divorces after the 
restoration of the Bourbons in 1816. 1 He asks the ques¬ 
tion,’whether, in virtue of the new law (of 1792) which 
introduced divorce, a marriage celebrated under the old 
law, which prohibited divorce, could be dissolved; and 
vice versd , whether a marriage celebrated after the new 
law, which permitted divorce, could be dissolved after 
the promulgation of the law (of 1816) which prohibited 
divorce. 2 He says, that if divorce was, as the state of the 
parties (CGtat dcs ejmix), the immediate effect and simple 
consequence of the * marriage, the question might be 
easily answered. 3 Upon this hypothesis, as the state of 
the parties, the right of divorce would depend altogether 
upon the law at the time when the marriage was cele¬ 
brated ; because then, in the first case put, the contract 
must be deemed one for an indissoluble union; and in 
the seoond case, a contract dissoluble for the proper 
causes of divorce. 4 But, he goes on to state, that di¬ 
vorce does not depend upon the intention of the parties, 
nor is it a consequence, or interpretation of it.. The leg¬ 
islature, in allowing or prohibiting divorce, has regard 
only to considerations of public order, and not to the 
mere contract of the parties. They are not permitted by 
private agreement to change the laws, or to make a mar¬ 
riage dissoluble or indissoluble in contravention of the 
policy of the State. 6 He, therefore, comes to the conclu¬ 
sion, that in a French court a divorce in such case would 
7 * • 


1 Ante, § 210. * • 

9 Merlin, Repertoire, Effet Retroactif, § 3, n. 2, art. 6. 

9 Id. § 8, n. 2, art. 6, ji. 10. 4 Ibid. ‘ Ibid. 

27* 
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be grafted qe. denied according., to the law. of FrantMtf 
the mo qf r £he suit. 1 ' 

§ 214. The question, how a marriagq in ^ .foreign 
country between Erench' subjects, or between: foreigners, 
would be affected by a naturalization *or domicil in 
France, is* not here touched. In another work/ however* 
treating of moot questions, he has recently discussed the 
point. He asks, whether French, subjects married in 
France aince the repealing act of 1816, who have .aban¬ 
doned their country, and become naturanzed in a coun¬ 
try where divorce is allowed, could institute a suit there, 
and dissolve their marriage by a decree of divorce pro¬ 
nounced there by mutual consent. 'He supports the 
affirmative upon the general reasoning, by which he has 
sustained the doctrine in the preceding paragraph. 2 It 
would seem, howevbr, from his own statement, that this 
is quite an open question in France. 

§ 215. It is to the decisions of the English and Scot¬ 
tish Courts, however, that we must look for the most 
thorough and exact discussion of this subject. From the 
different nature of the respective laws of England and 
Scotland upon the subject of divorce, from their national 
union, and from their constant, easy, and familiar inter¬ 
course, the Courts of both countries have been fre¬ 
quently called upon to pronounce very elaborate judg¬ 
ments respecting the jurisdiction and law of divorce in 
suits and contestations before <them. 

§ 216. Several questions on this subject have been 
recently discussed in the Courts* of Scotland. One k/ 
whether a permanent domicil of the parties is ihdispen- 
sable to found a jurisdiction in cases of divorce in the 

c * 

1 Merlin, Repertoire, Effet Rdtroactif, § 8, n. 2 } art 6, p. 19. , 

* Merlin, Questions de Droit, Divorce,'§ It, p. 850; ante, § 213. 
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Scottish tribunals; or*$jhfetb~$r«,^citation givetrformally 
to t^te jjarty defendant, ,or left fit' Hi^ .dwelling-place inf 
Scotland, after jie has feeeii -forty days there, 4 i» sufficient 
to subject him to the jurisdiction of tHpse couftfc in a suit 
for divorce. - In the ca$ 9 , in which this question was 
principally discussed, the ^marriage^ was celebrkted in 
England; the husband* manyyears afterwards abandoned 
his wife,‘‘and went t<y Scotland to feside; and the wife 
commenced a'suit for divorce against her husband in the 
Scottish JConsisrorial Court. The Court were of opinion, 
that.as the parties were English, and never cohabited as 
husband* and wife in Scotland, and there was no proof; 
that the husband’ had taken up a fixed and permanent 
residence.in Scotland, the suit ought to be dismissed upon 
the ground of a want of jurisdiction. Upon appeal the 
decree was reversed by the superior tribunal, and a decree 
of divorce was ultimately pronounced. 1 

§217. The leading grounds of the reversal were: 
“That the relation of husband and wife is a relation, 
acknowledged jure gentium ; that the duties, obligations, 
and rights to redress wrongs incident to that relation, 
as recognized by the law of Scotland, attach on all mar¬ 
ried persons living within the territory and subject to 
that law, wheresoever their marriage may have been 
celebrated; that jurisdiction, or the right and duty of 
the Courts of Scotland to administer justice in such mat¬ 
ters, over persons not natural born subjects, arises from 
the person sued being resident within the territory at the 
time of their citation and appearance, or being duly 
dtomieiled, and being properly cited accordingly, at the 
instance of a person having a sufficient interest and title, 


1 Utterton v. Tewsh,* Fergnsgon on Marr. and Divorce, p. 1 to p. 55; Id. 
p. 56 to p. 67. 
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and proceeding in due form of law.” 1 The:result of this ? 
decision is, that permanent domicil, or ths. mww&'remcfr 
nendi , is not necessary to found the jurisdiction. In sew* 
eral other succeeding cases, the Court have followed up 
the same doctrine, affirming that a temporary residence? 
is sufficient to found the jurisdiction, notwithstanding 
the permanent jurisdiction of the parties is in another 
country. 2 

§ 218. This doctrine has been maintained by the Scot^ 
tish judges with great ability and learnmg, and no one 
can read their reasoning without admitting its force. It 
has not, however, been deemed satisfactory in England. 
In a very important case before the twelve judges (Lol- 
ley’s case,) where English subjects were married in Eng¬ 
land, and afterwards the husband went to Scotland, and 
procured a divorce d vinculo there, and then returned to 
England, and .married another wife, it was decided, that 
the second marriage was void; and the husband was 
guilty of bigamy. 3 It has been commonly supposed, that 
this decision proceeded upon the broad and general 
ground, that an English marriage is incapable of being. 
dissolved under any circumstances by a foreign divorce; 
and so it seems to have been understood by Lord Eldon 
on a later occasion. 4 It has been suggested, however, 


1 Ufcterton v. Tewsh, Fergusson on Marr. and Divorce, p. 1, to p. 56 ; Id. p. 
56 top. 67. • 

' Duntze v. Levett, Fergusson on Marr. and Div. p. 68 to p. 167 ; Edmon- 
stone v. Lockhart, Id. p. 168 to p. 208 ; Butler^. Forbes, Id. p. 209 to p. 225 pt 
Kibblewhite v. Rowland, Id. p. 226 to p. 248; Gordon v. P ye, Id. p, 2,76 to p. 
862 ; Id. p. 888 to p. 423. 

3 Lolley’s Case, 1 Russ. & Ryan’s Cr. Cases, 236. See Warrender t>. War-' 
render, 9 Bligh, R. 122, 123, 127, 128, 129, 130, 189 to 143. 

4 Tovey v. Lindsay, 1 Dow, R. 117, 131. See also McCarthy v, De Caix, 
1831, cited 3 Hagg. Ecdes. R. 642, note; S. C. 2 Russ. & Mylne, 614,620.i 
Lord Eldon on this occasion is reported to have used the fcdlowinglangu&ge : \ 




FGfefctGjN DIVOfidES. 


321 


car. mj 


that Lord Eldon was hot prepared to carry the doctrine 
to sttidh a length; and certainly there was room in that 


“ Here then we have a case, in which both parties were domiciled in England, 
and then the husband went to Scotland, where it was said he had a, domicil by 
reason of origin, and his being heir of entail of an estate there, and instituted 
a suit against his wife, which she said did not affect,her in England; and if his 
domloil was at Durham, the answer would be sufficient, though the rule of law 
should be admitted, that the domicil of the wife followed that of the husband. 
But if the jurisdiction by reason of the original domicil could be maintained, it 
would be attended the most important consequences to the law of mar¬ 
riage. The decision in the second case appeared rather singular, when con¬ 
nected with the decision in the first. They stated, as a main ground of the 
judgment in the second cause, that the respondent was confessedly domiciled 
in Scotland, and that therefore they had jurisdiction, which appeared to imply 
a doubt, whether they had jurisdiction in the first Cause. If the first cause 
could be supported, there was no occasion for the second. But, suppose the 
respondent were domiciled in Scotland at the time of the alleged acts of adul¬ 
tery there, the question still remained, whether in 1810 he could institute a 
suit against her with effect, unless she had changed her forum likewise, 
merely upon the ground of the fiction, which had been stated. This was a 
question of the very highest importance.” Lord Brougham, in delivering his 
own judgment in McCarthy v. De Caix, 2 Russ. & Mylne, 614, 620, said : “ I 
find from the note of what fell from Lord Eldon on the present appeal, that 
his Lordship labored under considerable misapprehension as to the facts in 
Lolley’s case. He is represented as saying, he will not admit, that it is the 
settled law, and that therefore he will not decide, whether the marriage was 
or not prematurely determined by the Danish divorce. His words are, ‘ I will 
not without other assistance take upon myself to do so/ Now, if it has not val¬ 
idly and by the highest authorities in Westminster Hall been holden, that a 
foreign divorce cannot dissolve an English marriage, then nothing whatever 
has been established. For what was Lolley’s case ? It was a case the strong¬ 
est possible in favor of the doctrine contended for. It was not a question 
of civil right but of felony. Lolley had bond, fide, and in a confident belief, 
founded on the authority of the Scotdh lawyers, that the Scotch divorce had 
effectually dissolved his prior English marriage, intermarried in England, liv¬ 
ing his first wife. He was tried at Lancaster for bigamy, and found guilty; 
but the point was reserved, and was afterwards argued before all the most 
learned judges of the day, who, after hearing the case fully and thoroughly 
discussed, first at Westminster Hall, and then at Seijeant’s Inn, gave a clear 
and unanimous opinion, that no divorce or proceeding in the nature of divorce 
in any foreign country, Scotland included, could dissolve a marriage contracted 
in England; and they sentenced Lolley to seven years’ transportation. And 
ho was accordingly sent to the bulks for one or two years; though in mercy, 
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case for a distinction, founded upon the fact, that neither 
of the parties at the time of the suit for the divorce in 
Scotland had a bond fide domicil there j but that they 
both, at that very time in fact had their domicil in Eng¬ 
land, where the marriage was hadjl 

§ 219. It has been stated by another learned judge, 
in a very recent case, that Lolley’s case turned upon 
the very distinction, in point of jurisdiction between a 
temporary and fugitive residence for the purpose of a 
divorce, and bond fide change of domicil^lby the husband 
and wife, animo remanendi And upon the ground of 
that distinction, in a case, where there was no change 
of domicil, and the parties were not at any time bond 
fide domiciled in Scotland, he declared a Scottish di- 


the residue of Ids sentence was ultimately remitted. I take leave to say, he 
ought not to have gone to the hulks at all, because he had acted bonil fide, 
though this did not prevent his conviction from being legal. But he was sent 
notwithstanding, as if to show clearly that the judges were confident of the law 
they had laid down ; so that, never was there a greater mistake than to sup¬ 
pose, that the remission argued the least doubt on the judges. Even if the 
punishment had been entirely remitted, the remission would have been on the 
ground, that there had been no criminal intent, though that had been done, 
which the law declares to be felony. I hold it to be perfectly clear, therefore, 
that, Lolley’s case stands as the settled law of Westminster Hall at this day,. It 
has been jiniformly recognized since; and in particular it was repeatedly made 
the subject of discussion, before Lord Eldon himself, in the two appeals of 
Tovey v. Lindsay in the House of Lords, when I furnished his Lordship with a 
note of Lolley’s case, which he followed in disposing of both those appeals, so 
far as it affected them. That case then {settled two points, — first, that no for¬ 
eign proceeding in the nature of a divorce in an ecclesiastical court could effect¬ 
ually dissolve an English marriage; and, secondly, that a Scotch divorce is 
not such a proceeding in an ecclesiastical court, as to bring the case within the 
exception in the Bigamy Act, for which nothing less than the sentence of an 
English ecclesiastical court is sufficient.” See also 2 Clarke & Finnell. R. 567, 
note, and Warrender v. Warrender, 9 Bligh, R. 89, 121, 124, 127; Id. 141, 
142, 143 ; post, § 219, a. o 

1 Lolley’s Case, 1 Russ. & Ryan’s Cr. Cases, 237 ; S. C. 2 Clarke & Finnell. 
R. 567, note. 
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vorce from an English marriage utterly void. 1 The 
language of his opinion is so important, that it deserves 
to be quoted at large. “ A case,” (says he,) “ in which 
all the parties are domiciled in England, and resort is 
had to Scotland (with which neither of them have any 
connection) for no other purpose, than to obtain a divorce 
a vinculo , may properly be decided on principles, which 
’would not altogether apply to a case differently circum¬ 
stanced ; as, where, prior to the cause arising, on account 
of which a dirorce was sought, the parties had been 
bond fide domiciled in Scotland/ Unless I am satisfied, 
that every view of this question had been taken, the 
Court cannot from the case referred to (Lolley’s case) 
assume it to have been established as a universal rule, 
that a marriage had in England, and originally valid by 
the law of England, cannot, under a!ny possible circuin- 
stancep, be dissolved by the decree of a foreign court. 
Before I could give my assent to such a doctrine, (not 
meaning to deny that it may be true,) I must have a 
decision, after argument, upon such a case, as I will now 
suppose, namely, a marriage in England, the parties 
resorting to a foreign country, becoming actually bond 
fide domiciled in that country, and then separated by a 
sentence of divorce pronounced by the competent tribu¬ 
nal of that country. I am not aware, that that point 
has ever been distinctly raised; and I think, I may say 
with certainty, that it has giever received any express 
decision. I believe the course of decision in Scotland 
up to the present hour has been to consider, that the 
Scotch Courts have a right to entertain jurisdiction 


5 

1 Dr. Lushington in ConVay v. Beazley, 8 Hagg. Eccles. R. 689, 645, 646, 
647, 653. 
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with respect to marriages had in England, after the 
parties have been residents for a certain period in ^jjpt- 
land, though that period had been infinitely too short to 
constitute what we should call a legal domicil;. and 
that those courts have proceeded in such cases to di¬ 
vorce a vinculo . It is obvious, that many most impor¬ 
tant differences may arise in cases of this description. 
Two Scotch persons, married in England, may after* 
wards go to reside in Scotland. Again; one of the 
contracting parties may be English, *and the other 
Scotch. If the law of Scotland continue such, as their 
courts have hitherto held it to be, and if the decision in 
Lolley’s case be of universal application, the issue of 
the second marriage may be legitimate in Scotland, 
and illegitimate in England. The son may take the 
real estate in Scotland, and not the real estate in Eng¬ 
land. He might possibly be a Scotch Peer, and lose 
his English title, and with it the English estates, the 
only support of his Scotch Peerage.” 1 

§ 220. Independent of the point of general jurisdic¬ 
tion, founded upon the fact of the domicil of both the 
parties, or at least of the party defendant in the suit for 
a divorce, which for a series of years was most elaborately 
discussed, and remained in a state of distressing uncer¬ 
tainty, *as well as to the effect of a permanent domicil, as 
to that of a temporary domicil, to found a sentence of 
divorce, the Scottish Court$ have been called on to 
decide other questions of a broader character, and in¬ 
volving more extensive consequences. In the first place, 
the general question already hinted at, whether an Eng¬ 
lish* marriage between English subjects, being indisso- 


Conway v. Beazley, 3 Hagg. Eccles. R. 645, 646, 647, 653. 
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Tuble by the la^r England, can und*r any possible cir- 
c^siarices be dissolved^ by ^ decree, of ^divorce in Scot¬ 
land. ’ In the next placS, \yhethef ft ftiarriage in Scotland 
by English subjects, domiciled at the time in England, is 
“dissoluble under any circumstances by a decree of divorce 
In Scotland. In the next place, whether, in case a mar¬ 
riage in England, it will make any difference, that the 
parties are both Scotch persons, domiciled in Scotland, or 
afterwards becqme bond fide and permanently domiciled 
there. m 

§ 221. Upon these questions the highest tribunals in 
Scotland have come to th*e following conclusions. First, 
that a marriage between English subjects in England, 
and indissoluble there, may be lawfully dissolved by the 
proper Scottish Court for a cause of divorce, good by the 
law of Scotland, when the parties are within the process 
and jurisdiction of the court; or, in other words, that it 
is ‘not a valid defence against an action of divorce in 
Scotland for adultery committed there, that the marriage 
was celebrated in England. Secondly, that a Scotch 
marriage by persons, domiciled at the time in England, 
is dissoluble in like manner by the proper Scottish 
Court; or in other words, that it is not a valid defence, 
tha^ the parties were domiciled in England, when the 
marriage was celebrated in Scotland. Thirdly, that in 
case of a marriage in England, it will make no difference, 
that the parties are Scottish persons, domiciled in Scot¬ 
land, or are afterwards bond fide and permanently domi¬ 
ciled there; or, in other words, that it is not a valid de¬ 
fence, that the parties are Scottish persons, happening to 
he in England when their marriage was celebrated, but 
who afterwards returned to Scotland, and cohabited, 
and continued domiciled there. The result of these 
opinions (the unanimous opinions of the judges of the 
confl. 28 
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Court of Sessiony is, that the mere fact of tlie marriage 
having been celebrated in England, whether it iffte- 
tween English parties, t>r Scottish parties, or 1>oth, is not 
per se a defence against a suit of divorce for adultery 
Committed there. 1 

§ 222. The reasoning, by which these opinions are 
maintained, as it may be gathered from comparing the 
arguments of the different judges, is to the following 
effect. The relation of husband and wife, wherever it 
may have been originally constituted, and the parties 
thereto been connected, is* entitled to the same protec¬ 
tion and redress from the Courts of justice in Scotland, 
as to wrongs committed in Scotland, which belong 
of right to that relation by the law of Scotland. 3 By 
marrying in England the parties do not become bound 
to reside for ever in England, or to treat one another in 
every other country, where they may afterwards reside, 
according to the law of England. Their obligation is 
to fulfil the duties of husband and wife to each other in 
every country, to which they may be called in the course 
of Providence; and they neither promise, nor have they 
power' to engage, that they will carry the law of Eng¬ 
land along with them to regulate, what the duties and 
powers shall be, which they shall fulfil and exercis?, or 
the redress which the violation of those duties, or abuse 
of those powers, may entitle them to in all other coun¬ 
tries. All these functions befong to the law of the coun¬ 
try where they may eventually reside, and to which they 
Unquestionably contract the duties of obedience and sub¬ 
jection, whenever 4hey enter its territories. Even, if it 


1 Cases of J&tfmonstonc, Levett, and Forbes, Fergusson on Marr. and Div. 
888, 892, 893; Id. 414, 415. 

* Fergusson on Marr. and Divorce, 358. 
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la$cy>e$?i the isvill of the parties by any stipulation, how- 
Express, to make. the X&r loti the la^r of their marri¬ 
age, it iwoffid derive no force from* that circumstance. 
,An action of divorce could not be dismissed, befcause the 
parties, when intermarrying, had in the most formal 
manner renounced the benefit of divorce, and had be¬ 
come bound, that their marriage should be indissoluble. 
It would be no objection to a divorce at the instance of 
a Roman Catholic, that his marriage was to him a sacra-, 
ment, and, therefore, by its own n^ure indissoluble. 
These are all facta privatorumfoxidL cannot impede or em¬ 
barrass the steady, uniform course of- the jus publicum , 
which with regard to the rights and obligations of indi¬ 
viduals, affected by the three great domestic relations, 
enacts them from motives of political expediency and 
public morality; and in nowise confers them as private 
benefits, resulting from agreements concerning mcum et 
which are capable of beings modified and renounced 
at pleasure. 1 

§ 223. If this supposed obligation of indissolubility, 
resulting from contract, can derive no force from the 
will of the parties, it cannot derive any from the dictates 
of the municipal law, where the relation of marriage 
originated, so as to give it efficacy ultra territorium ; ,for 
the general rule is: Extraderritorium jus dicerdi impune nop 
paretur . 2 In the fulfilment of ordinary contracts, as. to 
mcum et tuum, the Lex loci contractus forms an implied con- 
dition of the contract, and is accordingly adopted, as 
furnishing the means of construing it aright. But this 
is merely a proceeding in execution of tjie will of the 
parties, and not in the least a recognition of the author- 


1 Fergusson on Marr. and Divorce, 859, 360; Id. 398, 899, 402. 
9 Ante, § 8; Dig. Lib. 2, tit. 1,1. 20. 
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ity of a foreign law. The case is, therefore, quite differ¬ 
ent, where the will of the parties only constitutes, ®# 
does not modify the'relation or its rights; Snd where 
of course the, municipal law, deriving nothing from 
stipulation or agreement, is merely the positive institu¬ 
tion of the sovereign, and cannot direct the decisions of 
foreign courts, or the circumstances occurring within 
their own jurisdiction. Matrimonial rights and obligar 
tions, so far as they are juris gentium,, admit of no modifi¬ 
cation by the wi^ of parties; and foreign Courts are, 
therefore, in nowise called* upon to inquire after that 
will, or after any municipal law, to which it may corre¬ 
spond. 1 

§ 224. Foreigners, equally with natives, while resi¬ 
dents, are subject to the law here, and of course are 
under the protection of the law. The relations in 
which they stand .towards one another, and which havei, 
been duly constituted, before they came here, if they 
are relations recognized by all civilized nations, must 
be observed; and the obligations created ^y them must 
be fulfilled agreeably to the dictates of the law of Scot¬ 
land. If the law refused to apply its rules to the rela¬ 
tion of husband and wife, parent and child, master and 
servant, among foreigners in this country, Scotland 
&>uld not be deemed a civilized country; as thereby it 
would permit a numerous description of persons to 
traverse it, apd violate with utter impunity all the obli¬ 
gations on which the principal comforts of human life 
depend. If it assumed jurisdiction, but applied not its 
own rules, but'the rules of the law of a foreign country, 
the supremacy of the law of Scotland within its own 


1 Fergusson on Marr. and Divorce, 860, 361, 402, 410, 412, 414. 
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territories would*' be compromised; its arrangements for 
d^pL^stic c’omfort would be violated, confounded, and 
perplexed f and the powers of Jjpreign Courts, unkno^i 
to itp law and constitution, would be usurped hnd exer¬ 
cised 1 la every country the laws relative to divorce 
are considered of the^ utmost importance, as positive 
laws affecting the domestic interests of society; and in 
some places they are treated as of divine authority. 2 
A party domiciled here cannot be permitted to import 
into this country a law peculiar to his own case, and 
which is in opposition to those gr^it and important 
public laws, which are held to be connected with the 
best interests of society. 3 

§ 225. That there is great force in this reasoning, 
cannot well be denied. For a long time it did not ob¬ 
tain any positive sanction in England; but, as far as 
judicial opinions went, they were against the doctrine, 
that an English marriage is dissoluble by a Scottish 
divorce. 4 * The reasoning, by which this latter view was 
sustained, was to the following effect. The law of the 
place where the marriage is celebrated, furnishes a just 
rule for the interpretation of its obligations and rights,« 
as it does in the case of other contracts which are held 
obligatory according to the Lex loci contractus .. 6 * It is not 
just that one party should be able at his option to di$* 
solve a contract by a law different from that under 


1 Fergusson on Man*, and Djynrce, 57, 58, 414, 418. 

• Id. 898, 402, 403; ante, § 108, 210. 

8 Id. 899, 400,412, 41S. 

4 Lolley’s Case, 1 Russ. & Ryan’s Cas. p. 236 ; Tovey v. Lindsay, 1 Dow, R. 

124; McCarthy v. De Caix, 3 Ilagg. Eccles. R. 642, note; S. C. 2 Russ. & 

Mylne, 620; 2 Kent, Comm. Lect 27, p. 116, 117, 3d edit 

* 8 Fergusson on Marr. and Pivorce, 283, 284, 285, 811, 812, 813, 318, 825, 

835, 339. 
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'^In^h it* Was formed and by which the o^hei? party Un¬ 
derstood it to‘be governed. If any. other fcule tbah^be 
J§5? ioci contractus is adopted, the law of marriage, on 
which the happiness of society s<f mainly dependty .must 
be completely loose and unsettled j* 1 and* the marriage 
state, whose indissolubility is so much favored** by Chris¬ 
tianity, and by the best interests of society, will become 
subject to the mere will, and almost to the caprice of 
the parties as to its duration. The courts of the nations 
whose laws are most lax upon this subject will be con¬ 
stantly resorted to for the purpose of procuring divorces; 
and thus, not only frauds will be encouraged? but the 
common cause of morality and religion be seriously in¬ 
jured, and conjugal virtue and parental affection become 
corrupted and debased. 2 Thus, a dissatisfied party might 
resort to one foreign country, where incompatibility of 
temper is a ground of divorce ; or to another, which 
admits of divorce upon even more frivolous pretences, 
or upon the mere consent of both, or even of one of 
the parties. 

, § 22C. In this manner a nation may find its own in¬ 
habitants throwing off all obedience to its own laws 
and institutions, and subverting by the interposition 
of a foreign tribunal, its own fundamental policy. Nay, 
<a stronger case may be put of a marriage, deemed 
as a sacrament, indissoluble by the public religion of a 
nation, which is yet dissolved at the* will of a foreign 
nation, in violation of the highest of all human duties, 
a perfect* obedience to the Divine law. There is rio 
sqjid ground upon which any government can be held 
to yield up its own fundamental laws and policy, as to 


1 Fergusson on Marr. and Divorce, 288, 288, 812. 
* Id. 103, 104, 283, 284, 318, 319, 353, 355, 356. 
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its subjects^ in favor of the lawaor aets'of otb&f 
<*wmtries. Parties * contracting in a -country. where 
marriage is indissoluble, voluntarily submit to the V 
risdiction and laws of that country, if they are foreign¬ 
ers, domiciled there. If they are natural subjects, they 
are boiind bjfcthe laws of the country in virtue of the 
general duty of allegiance. Why then should England 
permit her subjects, by a foreign domicil, to escape from 
the indissolubility of a marriage contracted in England, 
and thus permit them to defeat a fundamental policy of 
the realm? 1 Such is a summary of the reasoning on 
each side of this vexed question. 

§ 226 a. This whole subject, however, recently came 
before the House of Lords in England, upon an appeal 
from the Court of Session in Scotland, in which the 
direct question was, whether it was competent for the 
Scottish Courts to decree a divorce between parties dom¬ 
iciled in Scotland, who were married in England. The 
facts of the case in substance were these. A Scotchman 
domiciled in Scotland was married to an Englishwoman 
in England; and, by their marriage contract, a joint¬ 
ure was secured to her in his Scottish estates. After 
their marriage they went to Scotland, and resided there 
a short time, and then returned to England. They after¬ 
wards in England executed articles of separation, by 
which a separate maintenance was secured to the wife 
during her separation. Immediately afterwards the wife 
went abroad, and has ever since resided abroad. The 
husband continued to be domiciled in Scotland; where 


1 Mr Chancellor Kent has given an excellent summary of the reasoning on 
each side in his Commentaries; 2 Kent, Comm. licet. 27, p 110 to p. 117, 3d 
edit My own duty required me to follow out his doctrine by some additional 
sketches. 
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he brought a suit for a divorce against his wife, founded 
ugon the charge of adultery. The preliminary qu&iW 
presented was, whether, even assuming the parties to b$ r 
domiciled in Scotland, the suit cdhldibe maintained in. 
Scotland for a divorce from an English marriage, which 
was by the law of England indissoluble. % The Court of 
Session affirmed the jurisdiction to decree the divorce ; 
and this decree was upon th6 appeal confirmed by the 
House of Lords. 1 

§ 226 b. Very elaborate judgments were delivered 
by Lord Brougham and Lord Lyndhurst upon this ’occa¬ 
sion. The direct point decided was, that the Courts of 
Scotland had by the laws of Scotland a clear jurisdiction 
to decree a divorce in such a case between parties 
actually domiciled in Scotland, notwithstanding the 
marriage was contracted in England, and that the 
House of Lords, sitting as a Court of Appeal in a case, 
coming from Scotland, was bound to administer the 
law of Scotland. The Court did not, however, decide, 
what effect that divorce would have, or ought to have 
in England, if it should be brought in question in an 
English court of justice. 2 Lolley’s case was a good 
deal discussed; and without being overturned^ to its 
professed general doctrine, must be .now deemed to be 
greatly shaken, except as a decision upon its own pecu¬ 
liar circumstances. 

§ 226 c. But although the general question as to the 
indissolubility of an English marriage, so far at least, aa it 
-qould arise in England upon a litigation there, was left 
undecided, Lord Brougham, in delivering his judgment, 


1 Warrcnder v. Warreifder, 9 Bligh, R. 89; S. C. 2 Clarke & FinnelL R. 
488. . 

» Ibid. 



FOREIGN DIVORCE*. 333 

$ t , - * < r * , * * ^ , * v * 

^hto an elaborate examination of the general prin¬ 
ciples of international law upon this subject. It cannot, 
therefore, but be acceptable to the learned reader tcfhave 
in the subjoined i?Rte a summary of the reasoning, by 
whidfci this distinguished jiidge maintained the opinion, 
that upon principles of public law, a divorce from an Eng¬ 
lish marriage, made by a competent Court of a foreign 
country where the parties are domiciled, ought to be 
deemed in England to dissolve th$ marriage, and to con¬ 
fer upon the parties all the rights arising from a lawful 
dissolution. 1 

1 His Lordship’s reasoning was in substance to the following effect. “The 
general principle is denied by no one, that the lex loci is to be the governing 
rule in deciding upon the validity or invalidity of all personal contracts. This 
is sometimes expressed, and I take leave to say inaccurately expressed, by say¬ 
ing, that there is a comitas shown by the tribunals of one country towards the 
laws of the other country. Such a thing as comitas or courtesy may be said to 
exist in certain cases, as where the Freneh Courts inquire, how our law would 
deal with a Frenchman in similar or parallel circumstances, and upon proof 
of it, so deal with an Englishman in those circumstances. This is truly a com¬ 
itas, and can be explained upon no other ground ; and I must be permitted to 
say, with all respect for the usage, it is not easily reconcilable to any sound, 
reason. But when the Courts of one^country consider the laws of another, in 
which any contract has been made, or alleged to have been made, in constru¬ 
ing its meHting, or ascertaining its existence, they can hardly be said to act 
• from courtesy, ex comitate, for it is of the essence of the subject-matter to ascer¬ 
tain the meaning of the parties, and that they did solemnly bind themselves; 
and it is clear, that you must presume them to have intended what the law of 
the country' sanctions or supposes; and equally clear, that their adopting the 
forms and solemnities which that law*prescribes, shows their intention to bind 
themselves, nay more, it is the only safe criterion of their having entertained 
suefi an intention. Therefore, the courts of the country, where the question 
arises, resort to the law of the country, where the contract was made, not ex * 
comitate, blit ex debito justifies ; and in order to explicate their own jurisdic¬ 
tion by discovering that which they are in quest of, and which alone they are 
in‘quest of, the meaning and intent of the parties. But whatever may be the 
found&tioh ■ of the principle, its acceptance in all systems of jurisprudence is 
unquestionable. Thus, a marriage, good by the laws of one country is held 
good in all others, where the question of its validity may arise. For why ? 
The question always must be, Did thp parties intend to contract marriage? 
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. | 227. If in any nation the doctrine shall 'ever, be efr 
tablished in regard to marriages, that the law of the- place 


' And if they did, what in the place, they were in, is deemed a marriage*they 
•cannot reasonably, or sensibly, or safely, be considered otherwise than as in- 
' te ndin g a marriage contract. The laws of each nation lay down the forms and 
solemnities, a compliance with which shall be deemed the only criterion of the 
intention to enter into the contract. If those laws annex certain qualifications , 
to parties circumstanced in a particular way, or if they impose certain condi¬ 
tions precedent on certain parties, this falls exactly within the same rule-; for 
the presumption of law is in the one case, that the parties are absolutely incap 
pable of the consent required to make the contract, and in the other case, that 
they are incapable, until they have complied with the conditions imposed. I 
shall only stop here to remark, that the English jurisprudence, while it adopts 
this principle in words, would not perhaps, in certain cases, which may be put, 
be found very willing to act upon it throughout. Thus, we should expect that 
the Spanish and Portuguese Courts would hold an English marriage avoidable 
between uncle and niece, or brother and sister-in-law, though solemnized under 
papal dispensation, because it would clearly be avoidable in this country. But 
I strongly incline to think that our courts would refuse to sanction, and would 
avoid by sentence a marriage between those relatives contracted in the Penin¬ 
sula, under dispensation, although beyond all doubt such a marriage would 
there be valid by the lex loci contracts, and incapable of being set aside by 
any proceedings in that country. But the rule extends, I apprehepd, no fur¬ 
ther than to the ascertaining of the validity of the contract, and the meaning 
of the parties, that is, the existence of tile contract and its construction. If, 
indeed, there go two things under one and the same name in different coun¬ 
tries — if that which is called marriage is of a different nature in ^ch — there 
may be some froom for bolding, that we are to consider the thing to which the „ 
parties have bound themselves, according to its legal acceptation in the coun-, 
try, whetb tfie obligation was contracted. But marriage is one and the same 
thing substantially, all the Christian world over. Our whole law of marriage 
assumes this; and it is important to observe, that we regard it as a wholly 
different thing, a different status from Turkish or other marriages among infidel 
Rations; because we clearly never should recognize the plurality of wives, and 
* consequent validity of second marriages, standing the first, which second mar- 
jiagef the laws of those countries authorize and validate. This cannot be put 
upon'any rational ground, except our holding the infidel marriage to be some¬ 
thing different from the Christian, and our also holding Christian marriage ito 
be the same everywhere.^ Therefore, all that the Courts of one country have 
to determiile is, whether or not the thing called marriage, that known relation, 
of persons, that relation which those courts are acquainted with, and knqw h&q 
to deal with, has been validly contracted in the other country, where the par- 
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Gif it & a&tuhl celeblfetion shall prevail, not only as to its 
ori^nal validity, but also as to its mode of dissolution, 


ties' professed to bind themselves. If the question is answered in the affirma¬ 
tive, a marriage has been had; the relation has been constituted; and those 
Courts wil^ deal with the rights of the parties under it, according to the princir 
pies of the hnlnicipal law which they administer. But it i&said, that what is 

# oalled the essence of the contract must also be judged of according to'the lex 
loci; and as this is somewhat vague, and for its vagueness, & somewhat suspi¬ 
cious proposition, it is rendered more certain by adding, that dissolubility or 
indissolubility is of the essence of the contract. Now I take tjiis to be really 
petitio'prineipii. It is putting the very question under discussion into another 
form of words, and giving the answer in one way. There are many other 
things Which may just as well be reckoned of the essence as this. - If it is said, 
that the parties marrying in England must bo taken all the world over to have 
bound themselves to live, until death, or an Act of Parliament them ‘ do part;’ 
why shall it not also be said, that they have bound themselves to live together 
on such terms, and with such mutual personal rights and duties as the English . 
law recognizes and enforces? Those rights and duties are just as much of the 
edlerice as dissolubility or indissolubility; and yet all admit, all must admit, " 
that persons married in England and settled in Scotland will be entitled only to 
the personal rights, which the Scotch law sanctions, and will only be lifibfco to 
perform tbe duties which the Scotch law imposes. Indeed, if we are to regard 
the nature of the contract in this respect as defined by the lex loci, it is diffi¬ 
cult to see, why we may not import from Turkey into England a marriage of 
Bitch a nature, as that it is capable <5f being followed by and subsisting with 
another, polygamy being* there of the essence of the contract. The fallacy of 
the aigumeftt, * that indissolubility is of the essence,’ appears plainly to be this; 

• it confounds incidents with essence; it makes the rights under a contract, or 
flowing from and arising out of it, parcel of the contract; it makes the mode m 
which judicatures deal with those rights, and with the contract itself, part of 
the contract; instead of considering, as in all soundness of principle* wO ought, 
that the contract and all its incidents, and the rights of the parties to it, and 
the wrongs committed by them respecting it, must be dealt with by the Courts 
of the country where the parties reside, and where the contract is to be carried 
into execution. But at all events this is clear, and it seems to be decisive of 
the point, that if on somo such ground as this a marriage indissoluble by the 
lex loci is held to be indissoluble everywhere, so conversely, a marriage ’disso¬ 
luble by the lex loci must be held everywhere dissoluble. The ono proposition 
is in truth identical with the other. Now, it wquld follow from hence, ot . 
rather it is the same proposition, that a marriage contracted in Scotland, where 
it's dissoluble by reason of adulter}', or of non-adherence, is dissoluble in Eng¬ 
land, and that at the suit of either party. Therefore, a wife married in Scot- 



ssfc CONFLICT* OP fcAWS. [c£ VlL 

,sbme <5ther interesting questions wilfc still remain for de¬ 
cision. J In the first place, will any foreign Court have & 


land might sue her husband ih our courts for adultery, or for absenting him- 
Belf four years, and ought to obtain a divorce a vinculo matrimonii. Nay, if 
the marriage had been solemnized in Prussia, either party might obtain a di¬ 
vorce on the ground of incompatibility of temper; and if it had been solemnized 
in France during the earlier period of the revolution, the mere consent of th^ 
parties ought J.o suffice for dissolving it here. Indeed, another consequence 
would follow from this doctrine of confounding with the nature of the contract 
that, which is only a matter touching the jurisdiction of the courts, and their 
power of dealing with the rights and duties to it If thore were a country, 
in whioh marriage could be dissolved without any judicial proceeding at 
all, merely by the parties agreeing in pais to separate, every other coun¬ 
try ought to sanction a separation had in pais there, and uphold a second 
marriage contracted after such separation. It may safely be asserted, 
that bo absurd a proposition never could for a moment bg entertained; 
and yet it is not like, but identical with the proposition upon which 
the main body of the appellant’s argument rests, that the question of indis¬ 
soluble or dissolublo must be decided in all cases by the lex loci. Hitherto 
we have been considering the contract as to its nature and solemnities, 
and examining how far, being English, and entered into with reference 
only to England, it could be dissolved by a Scotch sentence of divorce. But 
the circumstances of parties belonging to one country marrying in another 
(which is the case at bar) presents the question in another light. In personal 
contracts much depends upon the parties ha\ing regard to the country, where 
it is to be acted under, and to receive its execution — upon their making the 
contract, Avith a view to its execution in that country. The marriage contract 
is emphatically one, Avhich parties make with an immediate view to the usual 
place of their residence. An Englishman marrying in Turkey contracts a mar¬ 
riage of an English kind, that is, excluding plurality of wives, because he is an 
Englishman, and only residing in Turkey and under the Mahometan law acci¬ 
dentally and temporarily, and because l{e marries with a view of being a mar¬ 
ked man and having a wife in England, and for English purposes j conse¬ 
quently the incidents and effects, nay, the very nature and essence (to uso the 
language of the appellant’s argument) must be ascertained by the English, 
and not by the Turkish law. So of an Englishman marrying in Prussia^ 
Where incompatible temper, that is, disagreement, may dissolve the contract. 
As he marries with a view to English domicil, his contract will be judged by 
English law, and he cannot apply for a divorce hero upon the ground of incom¬ 
patible tempers. In like manner a domiciled Scotchman may be said to con¬ 
tract not an English, but a Scotch marriage, though the consent wtierein it 
consists may be testified by English solemnities. The Scotch parties looting- 
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right to entertain jurisdiction to decree a divorce for 
causes justified by the law of the matrimonial domicil ? 


to residence and rights in Scotland, may be held.to regard the nature and inci¬ 
dents and consequences o£ the contract, according to the law of that country, 
their home; a connection formed for cohabitation, for mutual comfort, protec¬ 
tion, and endearment, appears to be a contract having a most peculiar refers 
ence to the contemplated residence of the wedded pair; the home, where they 
are to fulfil their mutual promises, and perform those duties which were the 
objects of the union; in a word, their domicil; the place so beautifully de¬ 
scribed by the civilian —* Locus, ubi quisque larem suum posuit sedemque 
fortunarum suarum, unde cum proficiscitur peregrinare videtur quo cum revei> 
titur redire domum.’ It certainly may well be urged, both with a view to the 
general question of lex loci, and especially in answering the argument* of the 
alleged essential quality of indissolubility, that the parties to a contract like 
this must be held emphatically to enter into it with a reference to their own 
domicil and its laws; that the contract assumes, as it were, a local aspect, but 
that, at any rale, if we infer the nature of any mutual obligation from the pre¬ 
sumed intentions of the parties, and if we presume those intentions from suppos¬ 
ing, that the parties had a particular system of laws in their eye, (the only 
foundation of the argument for the appellant,) there is fully more reason to 
suppose they had the law of their own home in their view, where they pur¬ 
posed to live, than the law of the stranger under which they happened for the 
moment to be. Suppose we take now another, but a very obvious and intelli¬ 
gible view of- the subject, and regard the divorce not as a remedy, given to the 
injured party by freeing him from the chain that binds him to a guilty partner, 
but as a punishment inflicted upon crime, for the purpose of preventing ita" 
repetition, and thus keeping public morals pure. The language of the Scotch 
acts plainly countenances this view of the matter, and wo may observe how 
strongly it bears upon the present question. No one can doubt, that every 
State has the right to visit offences with such penalties as to its legislative wis¬ 
dom shall seem meet. At one time adultery was punishable capitally in Eng¬ 
land ; it is so in certain cases still by the letter of the Scotch law. Whoever 
committed it must have suffered that •puuishment, had the law been enforced,, 
and without regard to the marriage, of which he had violated the duties, having 
been contracted abroad. Indeed, in executing such statutes, no one ever 
heard of a question being raised as to where the contract had been made. 
Suppose, again, that the proposition frequently made in modern times .were 
adopted, and adultery were declared to be a misdemeanor, could any one, 
tried for it either here or in Scotland, set up in his defence, that to the law of 
the country where He was married, there was no aich offence known ? In 
like manner if a disruption of the marriage tie is the punishment denounced 
against the adulterer tor disregarding its duties, no ono can pretend, that the 
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Will the like right exist where no*divorce is grantable by 
the Lez loci for a similar cause in case of a domestic mar* 


tie being declared indissoluble by the laws of the country where it was knit, 
could afford the least defence against the execufjjfp of the law declaring its 
dissolution to be the penalty of the crime. Whoever maintains, that the Scotch 
Courts are to take cognizance of the English law of indissolubility, when called 
upon to inflict the penalty of divorce, must likewise be prepared to hold, that, 
in punishing any other offence, the same Courts are to regard the laws of the 
State where the culprit was bom, or where part of tho transaction, passed; 
that, for example, a forgery being committed on a foreign bill of exchange, the 
punishment awarded by the foreign law is'to regulate the visitation of the of¬ 
fence under the law of Scotland. It may safely be asserted, that no instance 
whatever can be given j>f tho criminal law of any country being made to bend 
to that of any other in any part of its administration. AVhen the Roman citi¬ 
zen carried abroad with him his rights of citizenship, and boasted that he could 
plead in all the Courts of the world, ‘ Civis Romanus sum/ his boast was 
founded not on any legal principle, but upon the fact that his barbarian coun¬ 
trymen had overrun the 'fcorld with their arms, reduced all laws to silence, 
and annihilated the independence of foveign legislatures. Their orators re¬ 
garded this very plea as the badge of universal slavery, which their warriors 
had fixed upon mankind. But if any foreigner had come to Rome, and com¬ 
mitted a crime punishable with loss of civil rights, he would in vain have 
pleaded in bar of the capitis diminutio, that citizenship was indelible and in¬ 
destructible in the country of his birth. The lex loci must needs govern all 
criminal jurisdiction, from the nature of the thing, and the purposes of that 
jurisdiction. How then can we say, that, when the Scotch law pronounces the 
dissolution of a marriage to be the punislmient of adultery, the Scotch Courts 
can be justified in importing an exception in favor of those, who had con¬ 
tracted an English marriage; an exception created by the English law and to the 
Scotch law unknown ? But it may be said, that the offence being committed 
abroad, and not within the Scotch territory, prevents the application to it of 
tho Scotch criminal law. To this it may, however, be answered, that where 
a person has his domicil in a given country, the laws of that country to which 
he owes allegiance, may visit even criminally offences committed by him out 
of its territory. Of this we have many instances in our own jurisprudence. 
Murder and treason committed by Englishmen abroad are triable in England 
and punishable here. Nay, by the bill, which I introduced-in 1811, and which 
is constantly acted upon, British subjects are liable to be convicted of felony 
for slave-trading in whatever part of the world committed by them.. It wouh} 
no doubt be going far to hold tho wife criminally answerable to the law of 
Scotland in respect of her legal domicil being Scotch. But we are here net 
so much arguing to the merits of this caso, which has abundant other ground 
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riage •? For instance, ’could a Consistory Court of Eng¬ 
land entertain a suit for a divorce a vinculo for the cause 


to rest upon, as to the general principle; and at any rate the argument would 
apply to the case most frequently mooted, of English married parties living 
.temporarily in> Scotland,adultery being there committed by one of them. 
To such a state of facts the whole argument now adduced is applicable in its 
full forty}; and without admitting that application, I do not well see how we 
can hold, that the Scotch legislature ever possessed that supreme power, which 
is absolutely essential to the very nature and existence of a legislature. If we 
deny this application, we truly admit that the Scottish Parliament had no right 
to punish the offence of adultery by the penalty of divorce. Nay, we hold, 
that English'* parties had a right to violate the Scotch criminal law with perfect 
impunity in one essential particular; for, suppose no other penalty had been . 
provided by the Scotch law, except divorce, all English offenders against that 
law must go unpunished. Nay, worse still, all Scotch parties, who choose to 
avoid tlie punishment, had only to marry in England, and then the law, the 
criminal law, of their own country became inoperative. The gross absurdity 
of this strikemne as bearing directly upon the argument, and as greater than 
that of any consequences, which I remember to have seen deduced from almost 
any disputed position. It may further be remarked, that this argument applies 
equally to the case, if we admit that the Scotch divorce is invalid out of Scot¬ 
land, and consequently, that it stands well with oven the principles of Lolley’s 
case. ■ In order to dispose of the present question, it is not at all necessary on 
the one side to support, or on the other to impeach, the authority of Lolley's 
case, or of any other, which may have been determined in England upon that 
authority. This ought to be steadily borne in mind. The resolution in Lol- 
jey’s case was, that an English marriage could not be dissolved by any proceed¬ 
ing in the Courts of any other country, for English purposes; in other words, 
that the Courts of this country will not recognize the validity of the Scotch 
divorce, but will hold the divorced wife dowable of an English estate, the 
divorced husband tenant thereof by the courtesy, and either party guilty of 
felony by contracting a second marriage in England. Upon the force and 
effect of Buch a divorce in Scotland, and for Scotch purposes, the judges gave, 
and indeed could give no opinion; told as there would be nothing legally 
impossible in a marriage being good in one country, which was prohibited by 
die law of another; so, if the conflict of the Scotch and English law be com¬ 
plete and irreconcilable, there is nothing legally impossible in a divorce being 
valid in the one country, winch the courts of the other may hold to be a nullity. 
tiolley'A case, therefore, cannot be held to decide the present, perhaps not even 
to &ffiect.i^HF principle. In another point of view it is inapplicable ; for, though 
the decision was not put upon any special circumstance, yet in fairly consider¬ 
ing its application, we cannot lay out of view, that the parties were not only 
married, but really domiciled, in England, and had resorted to Scotland for the 
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of adultery in case of a Scottish marriage? Or in such 
cases is the remedy to be exclusively pursued in the do- 


manifest purpose of obtaining a temporary and fictitious domicil there, in order 
to give the Scotch Courts jurisdiction over them, and enable them to dissolve 
their marriage; whereas, here, the domicil of thejparties is Scotch, and th» 
proceeding is bond fide taken by the*husband in the Courts of his own coun¬ 
try, to which he is amenable, and ought to have free access, and no fraud upon 
the law of any other country is practised by the suit It must be added, that, 
in Lollcy’s case, the English marriage had been contracted by English parties, 
without any view to the execution of the contract at any time in Scotland; 
whereas the marriage now in question was had by a Scotchman and a woman, 
whom the 6ontract made Scotch, and therefore may be held to have contem¬ 
plated an execution and effects in Scotland. But although for these reasons, 
the support of my opinion does not require, that I should dispute the law in 
Lolley's case, I should not be dealing fairly with this important question, if I 
were to avoid touching upon that subject; and as no decision of this House 
has ever adopted that rule, or assumed its principle for sound, and acted upon 
it, I am entitled here to express the difficulty which I feel in acceding to that 
doctrine — a difficulty, which much deliberation and frequent discussion with 
the greatest lawyers of the age — I might say both of this and of the last age 
— has not been able to remove from*my mind. If no decision had ever been 
pronounced in this country, recognizing the validity of Scotch marriages 
between English parties going to Scotland with the purpose of escaping from 
the authority of the English law, I should have felt it much easier to acquiesce 
in the decision of which.1 am speaking. For then it might have been said con¬ 
sistently enough, that whatever may be the Scotch marriage law ^mong its own 
subjects, and for the government of Scotch questions, ours is in an irreconcila-. 
ble conflict with it, and we cannot permit the positive enactments of our statute 
book, and the principles of our common law, to bo violated or eluded by merely 
crossing a river, or an ideal boundary line. Nor could any thing have been 
more obvious, than the consistency of those who, holding that no unmarried 
parties, incapable of marrying here, can, in fraud of our law, contract a valid 
marriage in Scotland, by going there for an hour, should also hold the cognate 
doctrine, that no married parties can dis&lve an English marriage, indissoluble 
here, by repairing thither for six weeks. But upon this firm ground, the decis¬ 
ion of all the English courts have long since prevented us from taking our 
stand. They have held, both the Consistorial Judges in Compton v. Bear- 
croft,, and those of the common law in Ilderton v. llderton, the doctrine uni¬ 
formly recognized in all subsequent cases, and acted upon daily by the Eng¬ 
lish people, that a Scotch marriage, contracted by English parties ip. the face 
and in fraud of the English law, is valid to all intents and purposes, and car¬ 
ries all the real and all the personal rights of an English marriage, affecting 
in its consequences, land, and honors, and duties, and privileges, precisely as 
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mestic forum of the marriage ? Whoever shall diligently 
consider; these questions, will not find them without se- 


it. does the most lawful and solemn matrimonial contract, entered into among 
ourselves, in our own churches, according to our ritual, and under our own 
statutes. It is quite impg^pible after this to say, that we can draw the line, 
and hold a foreign law, which we acknowledge all-powerful for making the 
binding contract, to be utterly impotent to dissolve it. Were the sentence of 
the Scotch Court in a declarator of marriage to be given in evidence here, it 
would bo conclusive, that the parties were man and wife, and no exception 
could be taken to the admissibility, or the effect of the foreign evidence, upon 
the ground of the parties having been English, and repaired to Scotland for 
the purpose of escaping the provisions of the English law. A similar sentence 
of the same Court,.declaring the marriage to be dissolved by the same'law of 
Scotland, is now supposed to be given in evidence between parties, who had 
married in England. Can it, in any consistency of reason, be objected to the 
reception, or to the force of this sentence, that the contract had been made, 
and the parties had resided here ? In what other contract of a nature merely 
personal — in what other transaction between men — is such a rule evor 
applied — such an arbitrary and gratuitous distinction made — such an excep¬ 
tion raised to the universal position, that things are to be dissolved by the 
same process, whereby they are bound together ; or rather, that the tic is to be 
loosened by reversing the operation which knit it, but reversing the operation 
according to the same rules ? What gave force to the ligament ? If a con¬ 
tract for sale of a chattel is made, or an obligation of debt is incurred, or a 
chattel is pledged in one country, the sale may ba annulled, the debt re¬ 
leased, and tlie pledge redeemed by the law and by the forms of another coun¬ 
try, in which the parties happen to reside, and in whose Courts their rights and 
obligations come in question, unless there was an express stipulation in the 
contract itself against such voidance, release, or redemption. But at any rate 
this is certain, that if the laws of one country and its courts recognize and give 
effect to those of another, in resect of the constitution of any contract, they 
must give the like recognition and effect to those same foreign laws, when they 
declare the same kind of contract dissolved. Suppose a party forbidden to 
purchase from another by our equity, as administered in the courts of this 
country (and we have some restraints upon certain parties, which come very 
near prohibition;) and suppose a sale of chattels by one to another party, 
standing in this relation towards each other, should be effected in Scotland, 
and that our courts here should (whether right or wrong) recognize §uch a 
rule, because the Scotch law would affirm it — surely it would follow, that our 
courts must equally recognize a rescission of the contract of sale in Scotland 
by any act whioh the Scotch law regards as valid to rescind it, although our 
own* law may not regard it as sufficient. Suppose a question to arise in the 
Courts of England respecting the execution of a contract, thus made in this 
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the Scottish decisions already alluded to; and the reason- 


country, and that the objection of its invalidity were waived for some reason: 
if the party resisting its execution were to produce either a sentence of a 
Scotch Court, declaring it rescinded by a Scotch m^er done in pais, or were 
merely to produce evidence of the thing so done, and proof of its amounting 
by the Scotch law to a rescission of the contract — I apprehend, that the 
party, relying on the contract, could never be heard to say, ‘ the contract 
is English, and the Scotch proceeding is impotent to dissolve it.* The 
reply would bo, * Our English Courts have (whether right or wrong) rec¬ 
ognized the validity of a Scotch proceeding to complete the obligation, and 
can no longer deny the validity of a similar but reverse proceeding to dissolve it 
— unumquodque dissolvitur eodem modo, quo colligatur/ Suppose, for another 
example, (which is the case,) that the law of this country precluded an infant, 
or a married woman, from borrowing money in any way, or from binding 
themselves by deed; and that in another country those obligations could be 
validly incurred; it is probable, that our law and our Courts would recognize 
the validity of such foreign obligations. But suppose a feme covert had exe¬ 
cuted a power, and conveyed an interest under it to another feme covert in 
England, could it be endured, that, where the donee of the power produced a 
release under seal from the feme covert in the same foreign country, a distinc¬ 
tion should be taken, and the Court here should hold that .party incapable of 
releasing the obligation ? Would it not be said, that our Cpurts, having de¬ 
ckled the contract of a feme covert to bo binding, when executed abroad, 
must, by parity of reason, hold the discharge or release of the feme covert to 
be valid, if it be valid in the same foreign country ? Nor can any attempt suc¬ 
ceed, in this argument, which rests upon distinctions taken between marriage 
and other contracts, on the ground, that its effects govern the enjoyment of 
real rights in England, and that the English law alone can regulate the rights 
of landed property. For, not to mention, that a Scotch marriage between 
English parties gives English honors and estates to its issue, which would have 
been bastard, had the parties married, or pretended to marry, in England ; all 
personal obligations may in their consequences affect real rights in England. 
Nor does a Scotch divorce, by depriving a widow of dower, or arrears of pin- 
money, charged on English property, more immediately affect real estate here, 
than a bond, or a judgment released in Scotland according to Scotch forms, 
discharges real estate of a lien, or than a bond executed, or indeed a simple 
contract debt incurred in Scotland, eventually and consequentially charges 
English real estate. It appears to me quite certain, that those, who decided 
Lollcy's case, did not look sufficiently to the difficulty of-following out the 
principle of the rule which they laid down. At first sight, on a cursory sur¬ 
vey of the question, there seems no impediment in the way of a judge,*who 
would keep the English marriage contract indissoluble in Seotland, and yet 
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allow a Scotch marriage to have validity in England; for it does not imme¬ 
diately appear, how the dissolution and the constitution of the contract should 
come in conflict, though ..diametrically opposite prineiplesr%re applied to each. 
But only mark, how that conflict arises, and how, in fact and in practice, it 
must needs arise as long as the diversity of the rules applied is maintained. 
When English parties are divorced in Scotland, it seems easy to say, ‘ We 
give no validity to this proceeding in England, leaving the Scotch law to deal 
with it in that country; and with its awards we do not in anywise interfere.' 
But the time speedily arrives, when we can no longer refuse to interfere, and 
then see the inextricable confusion that instantly arises and involves the whole 
subject. The English parties are divorced — they return to England, and 
one of-them marries again; that party is met by Lolley’s case, and treated as 
a felon. So far all is smooth. But what if the second marriage is contracted 
in Scotland ? And what if the issue of that marriage claims an English real 
estate by descent, or a widow demands her dower ? Lolley’s cast^ will no 
longer serve the purpose of deciding the rights of the parties; for Lolley’s case 
is confined to the effects of the Scotch divorce in England, and professes not 
to touch, as, indeed, they who decided it had no authority to touch, the validity 
of that divorce in Scotland. Then the marriage being Scotch, the lex loci 
must prevail by the cases of Compton v. Bearcroft, and Ildcrton v. Uderton. 
All its consequences to the wife and issue must be dealt with by the English 
Courts, and the same judge, who, sitting under a commission of gaol delivery, 
has in the morning sent Mr. Lolley to the hulks for felony, because he remar¬ 
ried in England, and the divorce was insufficient; sitting at Nisi Prius in the 
afternoon, must give the issue of Mr. Colley’s second marriage an estate in 
Yorkshire, because she remarried in Scotland, and must give it on the precise 
ground that the divorce was effectual. Thus the divorce is both valid aud nuga¬ 
tory, not-*according to its own nature, or the law of any one shite, but according 
to the accident, whether a transaction which follows upon it, ami does not nec¬ 
essarily occur at all, chanced to take place in one part of the island or in the 
other; and yet the felony of the husband depended entirely upon his not hav¬ 
ing been divorced validly in Scotland, and not at all upon his not being di¬ 
vorced validly in England; and the title of the wife’s issue to the succession, 
or of herself to dower, depends wholly upon the same husband having been 
validly divorced in that same country of Scotland. Nor will it avail to 
contend, that the parties marrying in Scotland after a Scotch divorce is in 
fraud, of the English rule, as laid down in that celebrated case. It may be 
so; but it is not more in fraudum legis Anglicanaj, than the marriage was 
in Compton v. Bearcroft, which yet has been hold good in all our Courtp. 


* See Fergusson on Marriage and Divorce, Appx. 883 to 422. 
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institutions has always been found extremely difficult; 
and as we shall hereafter see, has led to the, conclusion^ 

- - -—.——*~*fv 

Neither will it avail to argue, that the indissoluble nature of the English mar* 
riage prevents those parties from marrying again in Sootland, as well as in 
England; for the rdfle in Lollcy’s case has no greater force in disqualifying 
parties from marrying in Scotland, where that is not the rule of law, than the 
English Marriage Act has in disqualifying infants from marrying without 
banns published; and yet these may, by the law of England, go and marry 
validly in Scotland. Indeed, if there be any purely personal disqualification 
or incapacity caused by the law, and which, more than any other, may be said 
to travel about with the party, it is that, which the law raises upon a natural 
status, as that of infancy, and fixes on those, who by the order of nature itself, 
are in that condition, and unable to shake it off, or by an hour to accelerate its 
termination. If, in a manner confessedly not clear, and very far from being 
unincumbered with doubt and difficulty, we find that manifest and serious 
inconvenience is sure to result from one view, and very little in comparison 
from adqpting the opposite course, nothing can be a stronger reason for taking 
the latter. Now surely it strikes every one, that the greatest hardships must 
occur to parties, the greatest embarrassment to their rights, and tte utmost 
inconvenience to the Courts of Justice in both countries, by the rule being 
maintained as laid down in Lolley’s case. The greatest hardship to parties — 
for what can be a greater grievance, than that parties living bonA, fide in Eng¬ 
land, though temporarily, should either not be allowed to marry at all during 
their residence here, or if they do, and afterwards return to their own country, 
however great its distance, that they must be deprived of all remedy in case of 
misconduct, however aggravated, unless they undertake a voyage back to Eng¬ 
land, ay, and unless they can comply with the parliamentary forms in serving 
notices; — the greatest embarrassment to their rights — for what can be more 
embarrassing than that a person’s status should be involved in uncertainty, and 
should be subject to change its nature, as he goes from place to place ; that he 
should be married in one country, and single, if not a felon, in another; bastard 
here, and legitimate there ? — the utmost inconvenience to tho Courts — for 
what inconvenience can be greater, than that they should have to regard a 
person as married for one purpose and hot for another — single and a felon, 
if he marries a few yards to the southward —lawfully married,if the ceremony 
be performed a few yards to the north — a bastard, when he claims land — 
legitimate when he sues for personal succession — widow, when sho demands 
the chattels of her husband — his concubine, when she counts as doWable of 
his land ? It is in vain to remind us of the opportunity, which a strict adher¬ 
ence to the lex loci, with respect to dissolution of the contract, would give to 
violators of our English mavriagc-law. This objection comes too late. Before 
the validity of Scotch mairiages had been supported by decisions too numer¬ 
ous and too old for any question, this argument ab inconvenienti might have 
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that the safest and best rule is to give remedies only to 
the extent^ and in the manner, which the Lex loci justifies 
and approves. 1 

• 

been urged and set against those other reasons, which I hgtve adduced, drawn 
from the same consideration. But we have it now firmly established, as the 
law of the land, and daily acted upon by persons of every condition, that, 
though the law of England incapacitates parties from contracting marriage 
here, they may go for a few minutes to the Scotch border, and be married as 
effectually as if they had no incapacity whatever in their own country, and 
then return, after eluding the law, to set its prohibitions at defiance, without 
incurring any penalty, and to obtain its aid, without any difficulty in securing 
the enjoyment of all the rights incident to the married state. Surely there is 
neither sense nor consistency in complaining of the risk, infraction, or evasion 
arising to the English law from supporting Scotch divorces, after having thus 
given to the Scotch marriages the power of eluding, and breaking, and defy¬ 
ing that law for so many years. I have now been commenting upon Lollcy’s 
case on its own principle — that is, regarding it as merely laying down a rule 
for England, and prescribing how a Scotch divorce shall be considered in this 
country, and dealt with by its Courts. I have felt this the more necessary, 
because I do not see, for the reasons which have occasionally been adverted to 
in treating the other argument, how, consistently with any principle, the 
Judges, who decided the case, could limit its application to England, and think 
that it did not decide also on the validity of the divorce in Scotland. They 
certainly could not hold the second English marriage invalid and felonious in 
England, without assuming, that the Scotch divorce'was void even in Scotland. 
In my view of the present question, therefore, it was fit to show, that the 
Scotch Courts have a good title to consider the principle of Lollcy’s case erro¬ 
neous even as an English decision. ^Fhis, it is true, their Lordships have not 
done; and the judgment now under appeal is rested upon the ground of the 
Scotch divorce being sufficient to determine the marriage contract in Scotland 
only. I must now observe, that, supposing (as may fairly be concluded) Lol¬ 
lcy’s case to have decided, that the divorce is void in Scotland, there can be 
no ground whatever for holding, that^ it is binding upon the Scotch Courts on 
a question of Scotch law. If the cases and the authorities of that law are 
against it, the learned persons who administer the system of jurisprudence, are 
not bound to regard — nay, they are not entitled to regard — an English decis¬ 
ion, framed by English judges upon an English case, and devoid of all author¬ 
ity beyond the Tweed. Now, I have no doubt at all, that the Scotch alithor- 

1 See in English Law Magazine, Vol. C, p. 82, a ^review of the English law 
as to Divorces. See on this very point the judgment of Lord Brougham in 
Warrender v. Warrender, 9 Bligh, R. 115 to 118, cited ante, § 226 c. note. 
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§ 228. In America, questions respecting the nature 
and effect of foreign divorces upon domestic marriages, 
and rice versd, have, as might be expected, not unfre- 
quently been under discussion in our courts. In Massa¬ 
chusetts, in some early cases, the Supreme Court refused 
to interfere, and grant a divorce, where the parties lived 
in another State at the time the adultery was charged to 
have been committed, and the libellant had since that 
time removed into the State. These decisions seem 
mainly to have proceeded upon the construction of the 
local' statutes, .which conferred jurisdiction upon the 
Court in matters of divorce; but it was admitted, that 
the State to which the parties belonged had jurisdiction, 
and could exercise it if it appeared expedient. 1 In a 
later case, where a marriage, celebrated in Massachusetts, 
had been dissolved in Vermont, upon a suit by the hus¬ 
band for a divorce, for the cause of extreme cruelty of 
his wife, (a cause inadmissible by the laws of Massachu¬ 
setts to dissolve a marriage,) it appearing, that the par¬ 
ties had not at the time any permanent domicil in Ver¬ 
mont, but that the husband had gone there for the pur¬ 
pose of obtaining a divorce, the divorce was held a mere 
nullity, upon the ground, that^there was no real change 
of domicil. “If” (said the Court) “we were to give ef- 


ities are in favor of the jurisdiction, find support the decision under appeal. 
But I mjist premise that, Unless it could bo‘shown that they were the other way, 
my mind is made up with respect to the principle, that 1 should he for affirm¬ 
ing on that ground of principle alone, if precedent or dicta did not displace the 
argument The principle I hold so clear upon grounds of general law, tliat 
the pi;oof is thrown, accouling to my view, upon those who would show the < 
Scotch law to be the other way.” I have given his Lordship’s reasoning at 
large, because it seemed diffic ult to admit particular passages, which have been 
already cit^d, or will be citfed hereafter in other connections, without impairing 
its true force. Ante, 115; post, § 25D b. 

1 Hopkins v. Hopkins, 8 Mass. 11. 158; Carter v. Carter, 0 Mass. R. 208. 
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feet j to this decree, we should permit another State to 
govern our citizens in direct contravention of our own 
statutes; and this can be required by no rule of 
comity ” 1 

§ 229. In another case, the general question ^ame 
before the Court, whether a marriage, celebrated in Mas¬ 
sachusetts, could be dissolved by a decree of divorce of 
the proper State Court of Vermont, both parties being at 
the time bond fide domiciled in that State, and the cause 
of divorce being such as would not authorize a divorce a 
vinculo in Massachusetts. The Court decided in the 
affirmative, upon the ground, that the law of the actual 
domicil must regulate the right. The reasoning of the 
Court was to the following effect. “ Regulations on the 
sufy'ect of marriage and divorce are rather parts of the 
criminal than of the civil code; and’*apply not so much 
to the contract between the individuals as to ttie personal 
relations resulting from it, and to the relative duties, of 
the parties, to their standing* and conduct in the society 
of which they are members; and these-are regulated 
with a principal view to the public order and economy, 
the promotion of good morals, and the happiness of the 
community. A divorce, for example, in a case of public 
scandal and reproach, is not a vindication of the contract 
of marriage, or a remedy to enforce it; but a species of 
punishment which the public have placed in the hands of 
the injured party to inflict,.under the sanction, and with 
the aid of the competent tribunal; operating as a redress 
of the injury, when the contract having b.een violated, 
*the relation of the parties, and their continuance in the 
marriage state,.have become intolerable or vexatious to 


s' 1 

1 Inhabitants of Hanover v. Turner, 14 Mass. R. 227, 231. See also Barber 
v. Root, 10 Mass. R. 265, 266; Lyon v. Lyon, 2 Gray, 369. 



348 


CONFLICT OF LAWS. 


[_CH. VIL 


them, and of evil example to others. The Lex loci, there¬ 
fore, by which the conduct of married persons is to he 
regulated, and their relative duties are to be determined, 
and by which the relation itself is to be in certain cases 
anntRted, must be always referred, not to the place 
where the contract was entered into, but where it sub¬ 
sists for the time, where the parties have had their domi¬ 
cil, and have been protected in the rights resulting from 
the marriage contract, and especially where the parties 
are or have been amenable for any violation of the 
duties incumbent upon them in that relation.” - 

§ 229 a . In another case the question, as to the juris¬ 
diction to found a suit for a divorce, also arose, and' it 
was held, that ordinarily such a suit cannot be enter¬ 
tained, unless the parties are bond fide domiciled in the 
State, in which the ^uit is brought; and that for this pur¬ 
pose the domicil of the husband must be treated as the 
domicil of his wife. Hence, a husband should bond fide 
remove from Massachusetts to another State with his 
wife, and there a good cause for a divorce by law should 
occur, a suit could not be maintained therefor in the 


i Barber v. Root, 10 Mass. R. 2C5.— By the Revised Statutes of Massachu¬ 
setts, 1835, eh. 76, § 9, 10, 11, it is declared, that no divorce sha]) be decreed 
for any cause, if the parties have never lived together as husband and wife in 
this State. No divorce shall be decreed for any cause which Bhall have oc¬ 
curred in any other State or country, unless the parties had, before such cause 
occurred, been living together as husband and wife in this State. No divorce 
shall be decreed for any cause which shall have occurred* in, any other State 
or country, unless one of the parties was then living in this State. It is also 
by another section (§ 39) of the same chapter provided,* that when an inhabi¬ 
tant of this*State shall go into any other State or country, in order to obtain a 
divorce for any cause, which had occurred here, and whilst the parties resided 
here, or for any cause, which would not authorize a divorce by the laws of 
this State, a divorce so obtained shall be of no force or effect in this State. 
Lyon ti. Lyon, 2 Gray, 36$. [By a recent statute in that State, divorces may 
be granted for causes occurring out of the State, if the libellant has resided 
five years in the State previous to filing the libel. Stat. 1843, c. 47.] 
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courts of Massachusetts. 1 But the Court thought, that 
cases might aris£, in which the change of domicil of the" 
husband might not deprive the wife of her right to sue 
for a divorce in the State, where they originally 4ived 
together. 2 


3 

1 Harteau v. Iiarteau, 14 Pick. R. l&l; See Lyon v. Lyon, 2 Gray, 369. 

* Ibid. On this occasion Mr. Chief Justice Shaw, in delivering the opinion 
of the Court, said t “ Much obscurity has, we think, been thrown on the sub¬ 
ject, by confounding the two*questions, which are essentially different, namely, 
1. In what cases a party is entitled to claim a divorce; and 2. In what county 
the libel should be 'brought. As it is a right conferred by statute, the one 
question may sometimes depend on the other; for if by the terms of the 
statute no suit can bo instituted, it is very clear, that no divorce can be had. 
But I think there may be cases, where the statute confers a right to have a 
divorce, in which the statute gives a general jurisdiction to this Court, and yet 
where the parties do not live, that is, have their domicil, either at the time of 
the act done, or at the time of the suit commenced, in any county in this Com¬ 
monwealth. If so, there are cases, where the statute cannot be literally com¬ 
plied with, and must be construed cypres according to the intent. Suppose 
a husband commits adultery, and then purchases a house and actually takes 
up his domicil in another State, but before his wife has joined him, she is ap¬ 
prised of the fact, and immediately files a libel for a divorce, and obtains an 
order to protect her from the power of her husband, as by law she may. He 
is an. inhabitant- of another State, and can in no sense be said to live in any 
county in this State. And yet it would be difficult to say, that she is. not en¬ 
titled to have a divorce here. Supposing, instead of the last case, he has actually 
purchased a house and changed his domicil to another State, and there corh- 
mits adultery, and the wife not having joined him, and not having left her resi¬ 
dence in this State, becomes acquainted with the fact, and libels and obtains 
a similar order, could she not maintain it ? Yet, in the latter case, at the 
time of the act done, and in the other, at the time of the suit iitetitifted, the 
respondent, one of the parties, certainly did not live in any county of this 
Commonwealth. This suggests another course of inquiry, that is, how far the 
ndhxim is applicable to this case, * that the domicil of this wife follows that of 
the husband.’ Can this’maxim be true in its application to this subject, where 
the with claims to act, and by law, to a certain extent and. in certain cases, is 
allowed to act, adversely to her husband ? It would oust the Court of its juris¬ 
diction, in all cases, where the husband should chqpge his domicil to anbther 
State, before the suit is instituted. It is in the power of the husband to change 
and fix his domicil at his will. If the maxim*could apply, a man might go 
from this county to Providence, take a house, live in Open adultery, abandon- 

CONFL. 30 
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§ 230. In New York, as far as decisions have gone, 
they coincide with those of Massachusetts. Thus, in a 

_ 2 _ 

ing hi^wtfc altogether, and yet she could not libel for a divorce in this Itate, 
■where, till such change of domicil, they had always lived. He clearly lives in 
Rhode Island; her domicil, according to the maxim, follows his; she therefore, 
in contemplation of law, is domiciled there, too; so that neither of the parties 
can be said to live in this Commonwealth. It is probably a just view, to con* 
sider, that the maxim is founded upon the theoretic identity of person, and of 
interest between husband and wife, as established by law, and the presumption, 
that from the nature of that relation, the home of the one is that of the other, 
and intended to promote, strengthen, and secure their interests in this relation, 
as it ordinarily exists, where union and harmony prevail. But the law will 
recognize a wife, as having a separate existence, and separate interests, and 
separate rights, in those cases, where the express object of ail proceedings is to 
show, that the relation itself ought to be dissolved, or so modified as to establish 
separate interests, and especially a separate-domicil and hotne, bed and board 
being put, a part for tho whole, as expressive of the idea of home. Other¬ 
wise, the parties in this respect would stand upon very unequal grounds, it 
being in the power of the husband to change his domicil at will, but not in that 
of the wife. The husband might deprive the wife of the means of enforcing • 
her rights, and in effect of the rights tjpmselves, and of the protection of the 
laws of the Commonwealth, at the same time, that his own misconduct gives 
her a right to be rescued from his power on account of his own misconduct 
towards her. Dean v. Richmond, 5 Pick. 461; Barber v. Root, 10 Mass. R. 
260. The place, where the marriage was had, seems to be of no importance. 
The law looks at the relation of husband and wife, as it subsists and is regu¬ 
lated by our laws, without considering under what law or in what country the 
Carriage was contracted. The good-sense of the thing seems to be, iPthe stat¬ 
ute will permit us to reach it, that where parties have 'bond fide taken up a 
domicil in this Commonwealth, and have resided under the protection and sub¬ 
ject to the control of our laws, and during* the continuance of such domicil, 
•one does an act* which may entitle the other to. a divorce, Such divorce shall 
be granted, and the suit for it entertained, although the faqt was done out of. 
the jurisdiction, and whether the act be a crime, which would subject a party 
to punishment or not; that after such right has accrued, it cannot 'be defeated, 
either by the,actual absence of the other party, however long continued animo 
revertendi, or by a colorable change of domicil, or even- by* an actVial change 
of domicil; and that it shall not be considered in law, that the change of dom¬ 
icil of the husband draws after it the domicil of the wife to another State, so as 
to oust the courts of this (State of their jurisdiction, and deprive the injured 
wife of the protection of the laws of this Commonwealth and of her right to a 
divorce.' But where the parties have bond fide renounced their domicil in this 
State, though married here, and taken up a domicil m another State, and there 
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case, where the marriage was in that State, and after¬ 
wards the wife went to Vermont, and instituted a suit for 
divorce there, for a cause not recognized by the laws of 
Ne# York, against her husband, who remained domiciled 
in New York, the Supreme Court of the latter State 
refused to carry the decree into effect in regard to ali¬ 
mony, notwithstanding the husband had appeared in the 
cause, 1 upon the ground, that there being no bond fide 
change of the- domicil of the parties, it was an attempt 
fraudulently to evade the force and operation of the laws 
of New York. 2 The Court, however, abstained from 
declaring, what was the legal effect of the divorce so 
obtained. In another case, where the marriage was in 
Connecticut, and the husband afterwards went to Ver¬ 
mont, and instituted a suit there for a divorce against his 
wife, who never resided there, and never appeared in 
* the suit, it was held, that the decree of divorce, obtained 


live as man and wife, and an act is done by one, which, if done in this State, 
would entitle the other to a divorce, and one of the parties comes into this 
State, the courts of this Commonwealth have not such jurisdiction of the 
parties, and of their relation as husband £nd wife, as to warrant them in say¬ 
ing, that the marriage .should be dissolved. The case of Barber v. Root, is an 
authority for saying, that such a divorce would not be valid in New York. It 
is of importance, that such a question should be regulated, if possible, not by 
local law, or local usage, under which the marriage relation should bo deemed 
subsisting in. one State and dissolved in another; but upon some general prin¬ 
ciple, which can he recognized in all States and countries, so that parties who 
are deemed husband and wife in one, shall be held 90 in all. So many inter¬ 
esting relations,’ so many collateral and deprivative rights of property, and 
of inheritance, so many correlative duties depend upon the subsistence of this 
relation, thftt it is scarcely possible to overrate the importance of placing it 
upon some general and uniform principle, which shall be recognized and 
adopted in all civilized States.” .. 

1 This dqes not appear in the statement of facts ; # but it is averred by coun¬ 
sel, to appear upon the exemplification of the record of the. decree of Vermont. 
1 Johns. R, 431. ... 

1 Jackson v. Jackson, 1 Johns. R. 424. 
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in Vermont, was invalid, being in fraudem legis of the 
State, where the parties were married, and had their 
domicil. It was further held, that the Courts of Ver¬ 
mont could not possess a proper jurisdiction over ^he 
case, both parties not being within the State, and the 
wife not having had any personal notice of the suit. 1 
What would be the effect of a marriage in Connecticut, a 
subsequent bond fide change of domicil to New York, and 
then a divorce in Connecticut, both parties appearing in 
the suit, remains as yet undecided. 

§ 230 a. Upon the whole, the doctrine now firmly 
established in America upon the subject of divorce is, 
that the law of the place of the actual bond fide domicil of 
the parties gives jurisdiction to the proper courts to 
decree a divorce for .any cause, allowed by the local law 
without any reference to the law of the place of the orig¬ 
inal marriage, or the place, where the offence, for which 
the divorce is allowed, was committed. 2 Perhaps the 
doctrine cannot be stated, with more clearness, than in 
the reasoning of Mr. Chief Justice Gibson, in a recent 
case. “ The law of the place (says he) is necessarily the 
law of the marriage, for .its primitive obligation; but, 
except on the principle of perpetual submission to its 
supremacy in all things, it is not the law of the contract 
for the determination of its dissolubility. Is, then, a rule 
thus founded, adapted to the jurisprudence of a country, 
whose law of allegiance is different, and whose asserted 
right of affiliation in respect to those whom if admits on 
that ground to its civil and political privileges,, divorce 

• __ __ J ' ; 

1 Borden t>. Fitch, 15 Johns. R. 121. See 2 Kent, Comm. Lect. 27, p. 108 
to p. 118, 8d edit. See al$o Bradshaw v. Heath, 13 Wend. R. 407. 

* Pawling v. Bird’s Ex’ors, 13 Johns. R. 192, 208, 209 ; Harding v. Alden, 9 
‘ Greenl. (Bonnet's edit.), 140; Pomeroy v. Wells, 8 Paige, 406; Fellowse. Fel¬ 
lows, 8 ‘New IL R. 160; Tolen c. Tolea, 2 Blackf. 407. 
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among the rest, concedes the same right to every other 
country ? Framed on the basis of this law, the contract 
implies no - perpetuity of municipal regulation. While 
th^ parties remain subject to our jurisdiction, the mar¬ 
riage is dissoluble only by our law; when they are 
remitted to another, it is incidentally remitted along 
with them. And that consequence must ensue, as well 
when they are remitted to a jurisdiction entirely foreign, 
as when they are remitted to that of a sister State; for 
whatever ultra-territorial force a sentence of divorce, by 
a Court of competent jurisdiction, may have .been 
thought to gain from the constitutional precept, that the 
judgment of a State Court is to receive the same faith 
and credit in- every other State as in its own, nothing in 
the federal constitution or laws h$s been thought to 
touch the question of jurisdiction; and the members of 
the Union, therefore, stand towards each other in rela¬ 
tion to it as strangers. With what consistency, then, 
would naturalized citizens be allowed our law of divorce, 
if the validity of a diverce by the law of the domicil in 
a sister State were disallowed, because the marriage had 
not the same origin ? Transfer of allegiance and domi¬ 
cil is a contingency which enters into the views of the 
parties, and df which the wife consents to bear the risk. 
By sanctioning this transfer beforehand, we consent to 
part with the municipal governance incident to it; but 
with* this limitation we part not with the remedy of past 
transgression.” 1 

§ 230 b. The incidents to a foreign divorce are also 
naturally to be deduced from the law of the place, where 
. it is decreed. If valid there, the divorce will have, -and 


1 Dorsey v. Dorsey, .7 Watts, 349; S. C. 1 ChancL Lav Reporter, 267, 289 
See Maguire v. Maguire, 7 Dana, R 181. 

30* 
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ought in general to have all the effects, in every other 
country, upon personal property locally situated there, 
which are properly attributable to it in the forum, where 
it is decreed. In respect to real or immovable property, 
the same effects would in general be attributed to such 
divorce, as would ordinarily belong to a divorce of the 
same sort by the Lex tod rd sites. If a dissolution of 
the marriage would there be consequent upon such a 
divorce, and would there extinguish the right of dower, 
or of tenancy by the curtesy, according to such local law, 
then the like effects would be attributed to the foreign 
divorce, which worked a like dissolution of the marriage. 1 


1 Warrcnder v. Warrender, 9 Bligh, R. 127; ante, § 226 c, note. 
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CHAPTER VIII. 

FOREIGN CONTRACTS. 

§ 231. We next come to the consideration of the 
highly important branch of international jurisprudence 
arising from the*conflict of laws in matters of contract 
generally. 1 This‘subject has been very much discussed, 
not only by foreign jurists and foreign courts, but 
in our own domestic tribunals. The general principles, 
which regulate it, have, therefore, acquired a high de¬ 
gree of certainty; although, upon so complex a topic, 
many intricate and difficult questions yet remain un¬ 
settled. 

§ 232. It is easy to see, that, in the common inter¬ 
course of different countries, many circumstances may 
be required to be taken into consideration, before it can 
be clearly ascertained, what is the true rule, by which 
the validity, obligation, and interpretation of contracts 
are to be governed. To make a contract valid, it is a 
universal principle, admitted by the whole world, that 
it should be made by parties capable to contract; that 
it should be voluntary; that it should be upon a suffi¬ 
cient consideration; that it should be lawful in its na¬ 
ture ; and that it should be in its terms reasonably cer- 


1 See on the subject of this chapter, 1 Burge, Coinm. on Col. and For. Law, 
Vol I. Ft 1, ch. 1, p. 28, 24, 29; Id. Vol. 3, Pt 3, ch. 20, p. 749 to p. 780; 
Foelix, Conflict des Lois, Revue Etranger et Francais, Tom. 7, 1840, § 39 
to 51, p. 344 to $. 865. 
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tain. But upon some of these points there is a diver* 
sity in the positive and customary laws of different na¬ 
tions. Persons, capable jn one country, are incapable 
by the laws of another; 1 considerations good in one 
country, are insufficient, or invalid in another ; the pub¬ 
lic' policy of one country permits, or favors certain 
agreements, which are prohibited -in another; the forms, 
prescribed by the laws of one country, to insure valid¬ 
ity and obligation of contracts, are unknown in an¬ 
other ; and the rights acknowledged by one country, 
are not commensurate with those belonging to another. 
A person sometimes contracts in on& country, and is 
domiciled in another, and is to pay in a third; and 
sometimes the property, which is the subject of the con¬ 
tract, is situate in a.fourth; and each of these countries 
may have different, and even opposite laws, affecting 
the subject-matter. What then is to be done in this 
conflict of laws ? What law is to regulate the contract, 
either to determine the rights, or the remedies, or the 
defences growing out of it; or the consequences flow¬ 
ing from it? What law is to interpret its terms, and 
a&certain the nature, character, and extent of its stipu¬ 
lations? 'Boullenois has very justly said, that these 
are questions of great importance, and embrace a wide 
extent of objects. 2 

§ 233. There are two texts of the civil law, which 
treat of this subject, which have been supposed by Civil¬ 
ians and Jurists to involve an apparent antinomy. One 
seems to require, that the place where the contract is en¬ 
tered into, should alone govern the contract. Si fundus 
vcenierit , ex consuetudine cjus regionis , in qud negotium gestum 


1 Ante, § 51 to 90. 

> 2 Boullenois, Obser. 46, p. 445. 
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est,pro evictione oaveri oportet; l If land shall be sold, it is 
to be warranted against eviction according to the law of 
the country, in which the business is transacted. The 
other, on the contrary, seems to require, that the place, 
where the contract is to be executed, should govern it. 
Contraxisse unusquisque in eo loco intelligilur , in quo, id solveret, 
se obtigavit; Every one is understood to have contracted 
in the place in which he has bound himself to perform 
the contract. 2 , 

§ 234. Dumoulin has endeavored to reconcile these 
texts, by supposing, that the former Law, Si fundus , truly 
and fundamentally presupposes, that the contracting pan- 
ties have their domicil in the place of the contract, and 
that the contract is there to be executed; but that the 
latter Law, Contraxisse, - applies to the case, where the 
party has bound himself to execute the contract through¬ 
out in another place, than that, in which the contract is 
made. Sed hie venditor eo ipso se obliged , solutionem et tradi - 
tionem realem,per se vel per alium facere in loco, in quo, fundus 
situs est; ergopbi contraxisse, censetur. Et sic Lex, Si fundus, 
ex viva et radicate ratione,prcesupponit contrahentes habere domir 
cilium in loco contractus? 1 Le Brun says, that when the 
Doctors say, in commenting on the Law, (Si fundus,) 
Locus contractus regit in centractibus , they mean in every 


1 Dig. Lib. 21, tit. 2,1. 6, Pothier, Pand. Lib. 21, tit 2, n. 7. See Ever- 
hardus, Concfl. 178, p. 207 post, § 300, b. See Bartolus’s interpretation of 
this law. Bartolus, ad Cod. Lib. 1, tit. 1,1. 1, n. 14, 15,16; post, § 301. 

* Dig. Lib. 44, tit 7,1. 21; Pothier, Pand. lib. 5, tit 1, n. 36. — To the same 
effect is the text: “ Contraction autem non utique co loco intelligitur, quo 
negotium gestum sit, sed quo solvcnda est pecunia.” Dig. Lib. 42, tit fl, 1. 3 ; 
Pothier, Pand. Lib. 42, tit. 5, n. 24. 

* Molin. Comment, In. Cod. Lib. 1, tit 1,1.1, Con^lusiones dc Statutis Molin. 
Opera, Tom. 3, p. 554; Everhardus, Consil. 178, p. 206, 207; 3 Burge, Comm, 
on Col. and For. Law, Pt 2, ch. 20, p. 851, 852, 853; 2 Boullenois, Obser. 46, 
p. 445, 446, 447. 
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thing, which concerns the manner of contracting, the ex-, 
terior form of the contract. But that the law of the 
domicil is to govern in whatever respects the substance 
a$d effects of the acts done. 1 * However, the generality of 
French authors have reconciled these laws in a different 
manner; by considering, that the place of a contract ad¬ 
mits of a double meaning, namely, the place, where the 
contract is entered into, TJbi verba proferuntur, and that, 
where the contract is to be executed, where payment is 
to be made, TJbi solutio distinatur? They think, therefore, 
that the Law, Si fundus , is to be understood of the place, 
where the contract is entered into, TJbi verba prolaia sunt ; 
and, that it properly applies to cases, where it is neces¬ 
sary to decide upon the form, either of the proof, or the 
substance, or the constitution, or the mode of the contract, 
or, of its extrinsic ceremonies or solemnities; and, that 
the Law, Contraxisse , applies to the case where the ques¬ 
tion is respecting the rights, which spring from the con¬ 
tract, of which the execution and performance are refer¬ 
red to another place. 3 

§ 235. Boullenois holds both interpretations unsatis¬ 
factory, and insufficient for many occasions; for they sup¬ 
pose, that two places only are to be examined in resolving 
all question^, the place of the making, and the place of 
performance of the contract; and in effect they put aside 
the law of the place of the situs of the thing (m sitce\ and 
that of the domicil of the parties, which are often imper¬ 
ative, and on many occasions deserve a preference. 4 He 
adds, that there is another difficulty, which arises in these 


1 Le Brun, De la # Communautd, Liv. 1, ch. 2, § 46. 

* 2 Boullenois, Observ. 46, p. 446, 447; post, § 299 to 804. 

* Ibid. See also Everhard. Consil. 78, n. 18, 19, p. 207. 

4 2.Boullenois, Observ. 46, p. 447. 
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mixed questions, which is, that the laws in one place affix 

to certain clauses a certain sense and a certain effect, and 

the laws of another place give them a sense and an effect, 

either more extensive, or more restrained. 1 He also i*» 

* * 

forms'us, that many foreign jurists have warned us against 
two errors, which constitute the quicksands of the law on 
this subject, and which are • ijecessary to be avoided. 2 
One of these errors is the confounding of those things, 
which belong to the solemnities of the acts, and the effects 
which result from the nature of the acts, on the one side, 
with those, which belong to the charges or liens, which 
spring up after the acts, purely as accidents, on the 
other side. 8 The other, the omission in a proper case to 
have a due regard or deference to the law of the situs or 
locality of the thing. 4 

§ 236, Maevius has given us a warning in this matter 
.against confounding the solemnities of acts and contracts, 
as well as the effects caused by them, with the charges 
thereof, and extrinsic accidents, which.follow the con¬ 
tracts, but are not in the contracts themselves. Cave, 
auterq, in lioec materia, confundas aduum et contractmm soleti - 
nia, nec non effedus ac ipsis causatos cum eonm onere, d acci - 
denti extnnseco, quod contractus subsequitur, sed ex non • ipsis 
contradibus est . Id, dum multi ignorant, aut non discermmt, 
forenses maximd Icedunt, et gravanfur. 5 So that, according to 
Maevius, the law of the place of the contract is to govern, 
first, as to the solemnities of the act or contract; and 
secondly, as to the effects caused thereby; but as to the 

charges ( onas) and extrinsic accidents, that it is not to 

* 

_ _._i- 

1 Post, § 275. 

* 2 Boullenois, Observ. 46, p. 447, 449. J 

* Ibid. p. 447, 448, 449. 

* Ibid. p. 449, 450. 

* Mrovius, ad Jus Lubecense, Quest. Prelim. 4, n. 18, p. 22. 
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govern. - Forenses servare teneri statuta et cmsueiudines loci, 
ubi ajiquid agunt, et contrahunt ad vaUditatem actus ft contract 
tus. Staiutnm enim actus sen contractus semper attenditur, cut 
Msponentes vet conlrqhardes se alfigare et conformare volume 
censetur} And speaking afterward* upon the charges 
and extrinsic accidents of”acts and contracts, he adds: 
In his cnim , quia non spectyflt ad formam modumqxie contra¬ 
hendi\ contractum autem extnnsecus snbsequmitur , non sectamur 
statida loci contractus? In this system he is hdt generally 
followed; and Boullenois has observed, that it is very 
difficult to say, what pught to be .deemed to belong to 
the solemnities of contracts; % what are the effects caused 
by them; and what are the charges and extrinsic acci¬ 
dents resulting from them. 1 * 3 

§ 237. Burgundus has offered the following system. 
In relation to express contracts two things are to be con¬ 
sidered, the form and the matter of the contract. ( Omnis . 
aidem oblicfhndi ratio habcat, necesse est y rem et verba } hoc est , 
formam et matenam . 4 5 ) But.he adds, that it is not indis¬ 
criminately permitted to contract in all times and places; 
but it is very often material, with what persons we* con¬ 
tract ; and all these things will be unavailing, unless the 
contract is conformable to the laws. Sed_ nec omni loco et 
tempore contrahers licet; plurimum quoque refert , cum quibus 
stipulemur. Et sane hcec omnia supervacua sint 9 nisi et secun¬ 
dum leges paciscamur . 6 These things being premised, Bur¬ 
gundus lays down the following rules; first, in every 
t}iing, which regards the form of contracts, and the per- 


1 Msovius, ad Jus Lubecense, Quest Prelim. 4, n, 11, IS, i4 s p. 22. 

• Ibid. 4, n, 18, p, 22; t 2 Boullenois, .Observ. 46,p. 448, 44a, 450. 

1 2 Boullenois, Observ. 46, p. 447, 448,449. 

4 Burgundus, Tract 4, n. 1, p. 100. 

5 Ibid. p. 100, 101; Boullenois, Observ. 46, p„ 450, 451; post, § 300 a. 
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fectirig of them, the law of the place, where the contract 
is entered into, is to be followed. Et quidem in scripturd 
instrument^ in solemnitatibus et ceremoniis , et generaliter in omni¬ 
bus , quce ad formam , ejusque perfectionem .pertinent, spectanda 
esi con$uetudo regionis^ ubi fit * ncgotiatio} These he deems 
the substantial of the contract (substantiated contractus); 
and among them he includes the necessity of giving a 
caution or security upon a sale against' any eviction, 
according to, a the customary law. 2 So, the laws which 
detefmine the place and time, when and where contracts 
ought to be made, belong to the perfection of the form: 
Conditio loci et temporis 'perfectionem for thee quoque respiciunt; 
et ideo regione contractus pariter dingimtnr . 3 In like manner, 
all special stipulations for a limited responsibility, as of par¬ 
ticular heirs only, belong to the form. 4 And he concludes 
by observing, that in all questions, touching the obliga¬ 
tion of the contract, or its interpretation; as, for example, 
whom it binds, and to what extent; what is included, what 
is excluded from it; also in respect to all actions, and all 
ambiguities, arising out of the contract; we are first to 
to follow what has been done by the parties; or if it does 
not appear, what has been done, the consequence will be-, 
that we are to follow what is usual in the country, where 
the act took place. For the law is the common in¬ 
structor of the whole country, whose voice all hear; and, 
therefore, every one, who contracts in another province, 
is not supposed to be ignorant of its customs; but what¬ 
ever he does not express plainly, he refers to the inter¬ 
pretation of the law, and wills and intends that, which 
the law itself wills and intends. And all these things 


1 Burgundus, Tract 4, n. 7, n. 29, p. 104, 105. 

* Id. A. 7, p. 105. 3 Ibid. 4 Ibid. 
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may well be said of the solemnities of contracts. Igdur , 
ut panels absolvani, quoties de vinculo obligationis vel de c?us 
interpretations queerdur, veluti, quos ct in quantum obliged, quid 
sententice stipulation's inesse, quid at esse credi oporteat: item in 
omnibus actionibus, et ambigudatibus, qnw hide oriuntur, primitm 
quidem id sequemur, quod inter partes actum erit; aut si non 
paret, quid actum est, erit consequent, ut id sequamur, quod in 
regione in qua actum est, frequentatur. ' Imputandum mini ei 
est; qui dicit, vel agit, quod apertiits legem non dixeiit, in cvjns 
potestale crat cuucta eomplecli, et voluntatem suam verbis txpri- 
mere. Nec enim stipulator ferendus est, si ejus intersit alder 
actum non esse, cam scire debuerit, id quod cl contrahentibus est 
omisswn, supplcri legibus, quw baud alder dingunt humanas 
actiones, quam corpora nostra luna altemat. Lex enim com¬ 
munis est preeceptrix civitatis, cujus vocem cuncti exaudiunt . Et 
ideo, qui in aliend prbvincid paciscdur, non credendus est esse 
consuetudinis ignarus: sed id, quod palam verbis non exprimd, 
ad interpretationem legum se referre, atque idem velle, et inken- 
dere, quod lex ipsa veld. Et hcec quieten?cuncta de solemndatc 
dicta sint. 1 He then passes to the consideration of the 
matter of the contract, by which he means the things, of 
which it disposes; and he affirms, in respect to the mat¬ 
ter, that the law of the situation of the property ought to 
govern. Ceeterum, ut sciamus, contractus, ex parte material 
wtitis sit, vel inutilis, ad leges, quae, de quibus tractatur, im 
presses sunt, hoc est, ad consuetudinem sdus respiciemus . 2 He 
applies the same rule to quasi contracts, as to express 
contracts: Idem in quasi contractibus, quod in contractibus 
obtinet 8 


1 Burgundus, Tract. 4, n. 8, p. 105, 106. # Ibid. Tract. 4, n. 8, 9. 

* Ibid. Tract. 5, n. 1. See also 2 Boullenois, Observ. 46, p. 450 to p. 454, 
where he has given a summary of the doctrine of Burgundus. Burgundus, 
in exemplifying what he means by the matter of the contract, where the 
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§ 238. Hertius has laid do^rn throe general rules upoii 
the subject of the operation of foreigp law. 1 Thfe first is, 
that, when the law respects, the person,*the law of the 
country to which the party is a subject, is td be followed. 
Quando lex in personam dirigitur, respiciendum est ad leges civir 
tatis, quce personam habet subject am? Secondly, when the 
law‘respects things, the law of the situs is to govern, 
wherever, and by whomsoever the act may be celebrated. 
$i Lex directo rei imponitur, ea locum hahet ', ubicunque etiam loco- 
rum et a qiiocunque actus celebretur . 8 Thirdly, when the law 
imposes any form in the transaction of the business 
{actus), the law of the place where it is transacted, is # to 
govern, and not the law of the domicil of the parties, or 
of the place where the property is situate. Si lex actm 
formam dot, inspiciendus est locus actus, non domicilii, non rei 
sitce . 4 This last "rule, in an especial manner, he applies to 
contracts, even when they regard property situated in a 
fdfreign country. Valet etiamsi, bona in alio territorio sunt 
sita. b 

§ 239. Huberus lays down the following doctrine. 
All business and acts done in court, and out of court, 
(or, as we should say, in pais, or judicial,) whether testa¬ 
mentary, or inter vivos, regularly executed in any place 
according to the law of that place, are valid everywhere, 
even in countries where a different law prevails, and 
where, if transacted in the like manner, they would 

law of the situs governs, evidently confines himself to real estate, or immov¬ 
able property. See Everhardus, Consil. 78, n. 18, 19, p. 207; post, § 299 c. 

^ Ante, § 30. , 

* 1 Hertii, Opera, De Collis. Leg. p. 123, § 8; Id. p. 175, edit 1716. 

* Ibid. p. 125, § 9; Id. p. 177, edit. 1716. 

4 Ibid. p. 126, § 10; Id. p. 179, edit. 1716. 

* 1 Hertii, Opera, De Collis. Leg. § 4, p. 126, § 10, edit 1737; Id. p. 179, 
180, edit 1716; post, 871 a. 
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have been invalid. On the other hand, business and 
acts executed in any place contrary to the law of that 
place where they are executed as they are in their ori¬ 
gin invalid, *never can acquire any validity. And this 
rule applies not only to persons who are domiciled in the 
place of the contract, but to those who are commorant 
there. There is this exception, however, to be undeiv 
stood, that if the rulers of another people would be 
affected with any notable inconvenience thereby, they 
are not bound to give any effect to such business and 
transactions. hide fluit hcec Positio: Cuncta negotia et 
acta, tam in judicio, quam extra judicium, seu mortis causd 
sive inter vivos, secundum jus certi loci rite celebrata, valent , 
etiam ubi diversa juris observatio viget, ac ubi sic inita, quern - 
admodum facta sunt, non valerent. E contrcb, negotia et 
acta certo loco contrd leges ejus loci celebrata, cum sint ah 
initio invalida, nusquam valere possunt; idque non modo 
respectu hominwn, qui in loco contracts habent domicili&n, 
sed et illorum, qui ad tempus ibidem commorantur. Sub hac 
tamen exceptione; si rectores alterius populi exinde notabiU 
incommode ajficereniur, ut hi talibus actis atque negotiis usum 
effectumque dare non teneantur, secundum tertii axiomatis 
Umitationem} He applies the same doctrine indiscrim¬ 
inately to testamentary acts, to acts inter vivos, and to 
contracts. Quod de testamentis habuimus, locum etiam hdbet 
in actibus inter vivos. Proinde contractus celebrati secundum 
jus loci, in quo co'ntrahuntur, ubique tam in jure, quam extra 
judicium, etiam ubi hoc modo celebrati non valerent, sustinentur: 
idque non tantum de forma, sed etiam de materia contractus 
affirmandum est . 2 He adds, that the place where a con¬ 
tract is entered into, is not to be precisely regarded; 
that if the parties had another country in view in 


1 2 Ruberus, De Confl. Leg. Lib. 1, tit 3, § 3. 


* Ibid. § 5, 6, 1 , 8, 9. 
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piaking the contract, that ought not rather to be . consid¬ 
ered,, Vermn tamen non ita prcecise respicicndus est locus , in 
quo contractus est initus , ut , si partes alium locum respexerint , 
ilk non potius sit considerandus} But here the- same restric¬ 
tion is to apply, that no injury arise thereby to the citi¬ 
zens of the foreign country in regard to their own rights. 

. Datfir et alia linutationis scope dicta} applicatio in hoc articuh ; 
Effecta contractuum certo loco initonun , pro jure loci illius alibi 
quoque observantur , si nullum hide civibus alicnis creetur preeju- 
dicium, injure sibi quccsito ; ad quod Potcstas altenus loci non 
tenetur, neque potest extendere jus diversi terriioni? And he 
.deduces the following general conclusion, that if the law 
of a foreign country is in conflict with the law of our 
own country, in which a contract is also entered into, 
conflicting with another contract, which is entered into 
elsewhere, in such a case our own law ought to prevail, 
and not the foreign law. Ampliamus hanc regulam tali 
extensione. Si jus loci in alio impeno pugnet cum jure nostra} 
dviiatis, in qud coM'adu-s ctiani initus est , conjligens cum eo 
contractu , qni alibi celebratus est , magis est , ut jus nostrum , quam 
jus alienum, servemus? 

§ 239 a. Bartolus, on the subject of contracts between 
foreigners in another country, has expressed himself to 
the following effect: That we are to distinguish whether 
the question is (1.) as to the law or custom, which regu¬ 
lates the .solemnities of the contract; or (2.) as to the 
institution of the remedy; or (3.) as to those things, 
which belong to the jurisdiction, in executing the con¬ 
tract. In the first case, the law of the place of the con¬ 
tract is to govern; in the second case, the law of the 
place where the suit is instituted. But in the third*case, 


1 2 Huberus, De Confl. Leg. Lib. 1, tit 3, § 10; post, § 281, 209. 
* 2 Huberus, Lib. 1, tit. 1, § 11. * Ibid. tit. 3, § 11. 

31 * 
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as to those things which arise from the nature of the con¬ 
tract at the time when it was made, or those which arise 
afterwards on account of negligence or delay, the law of 
the place of the contract is to govern. Et primo, Queer © 
quid de contractibus ? Pone contradum celebraturti per aliquem 
forensem in hac civitate; litigium orium est, et agitatur Us in 
loco originis contrahcntis ; cujus loci Statida debent servari, veU 
spedari ? Distingue, aid loquimur de Stcduto, aid de consudvn 
dine, quee respidunt ipsius contractus solemnitatem, aid litis 
ordinationem, aut de his quee pertinent ad fwisdictionem ex ipso 
contractu evenientis executions. Primo casu, inspidtur locus 
contractus. Secundo casu, aut quceiis de Ids, quee pertinet ad 
litis ordinationem, et inspicitur locus judieii. Aid de his quee 
pertinent ad ipsius litis decisionem ; et tunc, aut de his, quee ori- 
untur secundum ipsius contractus natimam tempore contracts, 
aut de his, quee orimditr ex post facto propter negligentiam, vel 
moram. Primo casu, inspicitur locus contractus} 

§ 240. Boullenois has discussed this subject in a most 
elaborate manner ; and has laid dowif a number of rules, 
which are ’entitled to great consideration. 2 First. The 
law of the place, where a contract is entered into, is 
to govern, as to every thing which concerns the proof 
and authenticity of the contract, and the faith which is 
■due to it, that is to say, in all things which regard its so¬ 
lemnities or formalities. 3 Secondly. The law of the place 
*of the contract is generally to govern in every thing 


1 Bartel. Comment ad Cod. Lib. 1,1. 1, n. 13, cited also 2 Boitllenois Ob* 
eerv. 44, p. 455, 456. 

* 2 JBoullenois, Observ. 46, p. 445 to p. 538. — Mr. Henry has laid down the 

fflrst eight rules of Boullenois, as clear law, without the slightest acknowledge 
•ment of the source whence they are taken. In fact, his Treatise is in sub¬ 
stance taken from Boullenois, whose name, however, occurs only once or 
twice in it i» 

* 2^ Boullenois, Observ. 46, p. 458. 
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which forms the obligation of the contract (le lien du <c6n- 
trat\ or what is called vinculum obUgatmds} ■' Thirdly. The 
law of the place of the contract is.to govern as to the 
intrinsic and substantive form of the contract. 2 Fourth¬ 
ly. When the law has attached certain formalities to the 
things themselves, which are the subject of the contract, 
the law of their situation is to govern. 8 This rule is 
applicable to contracts respecting real estate. Fifthly. 
When the law of the place of tlie contract admits of dis¬ 
positions or acts, which do not spring properly from the 
nature of the contract, but have their foundation in the 
state and condition of the person, there the law. which 
regulates the person, and upon which- his state depends, 
is to govern. 4 Sixthly. In questions, whether the rights 
which arise from the nature and time of the contract, are 
lawful or not, the law of the place of the contract is to 
govern. 5 Seventhly. In questions Concerning movable 
property, of which the delivery is to be instantly made, 
the law of the place of the contract is to govern. 6 
Eighthly. If the rights which arise to the profit of one 
of the contracting parties, in fact arise under a contract 
valid in itself, and not subject to rescission, but they arise 
from a new cause purely accidental, and ex post facto ; in 
this case, the law of the place where these rights arise is 
to govern unless the parties have otherwise stipulated. 7 
Ninthly. These rules are to govern equally, whether the 
contestation be in a foreign tribunal, or in a domestic 
tribunal, having proper jurisdiction over the controversy. 8 
Tenthly.” In questions upon the true interpretation of 


1 2 Boullenois, Observ. 46, p. 458. 8 Ibid. p. 467. 

» Ibid. * 4 Ibid. p. 467 ; post, § 437. 

* Ibid. p. 472. 4 Ibid. n. 46, p. 475. 

1 Ibid. p. 477. • Ibid, p.489. 



368 jQONFLICT OF LAWS. [CH. VIII. 

ally clauses in a contract, or in a testament, the /.ac¬ 
companying circumstances ought ordinarily to decide 
them. 1 

§ 241. Without entering further into the examina¬ 
tion of the opinions and doctrines of foreign jurists, 2 (a 
task which would be almost endless,) we shall now 
proceed to the consideration of those doctrines, touch¬ 
ing contracts made in foreign countries, which appear 
to be recognized and settled in the, jurisprudence of 
the common law. The law which is to govern in rela¬ 
tion to the capacity of the parties to enter into a con¬ 
tract,* has been already fully considered. 3 It has been 
shown, that, although foreign jurists generally hold, 
that the law of the domicil ought to govern in regard 
to the capacity of persons to contract; 4 * yet, that the 
common law holds*a different doctrine, namely, that the 
Lex foci contractus is to govern. 6 


1 2 Iloullenois, Observ. 4(5, p. 481). See also Foelix, Conflict, des Lois, Revue 
l£trang. et Franc. Toni. 7, 1840, § 39, p. 344 to p. 34G. 

* The learned reader who wishes for further instruction as to the opinions 
of foreign jurists on all these points, will find many of them collected in 2 
Boullenois, Observ. 46, from p. 458 to p. 538. 

8 Ante, § 51 to 79. 

4 Ibid. — In addition to the foreign authorities already cited, we may add 
that of Cochin and D’Aguesseau. The former says, that the subjects of the 
king of France are always subjects, and they cannot break the bonds, 
which attach them to his authority; and parties, contracting in a foreign 
country, cannot possess any capacity to contract, but according to the law of 
their own country. It is a personal law, which follows them everywhere. 

Cochin, CEuvrcs, Tom. 1, p. 153, 154; Id. 545, 4to. edit.; Ib.- Tom. 4, p. 555, 
4to. edit “ When,” (says D’Aguesseau,) “ the question is, as to an act purely 
personal, we consider only the law of the domicil. That alone commands all 
persqns who arc subjects to it. Other laws cannot make those capable, ojr in¬ 
capable, who do not live within their reach. And this is what Bartolus in¬ 
tended to remark, when he said, Statutum non potest habilitare personam sibi 
non subjectam.” D’Agmfaseau, (Euvres, Tom. 4, p. 639, 4th offit 

6 See ante, ch. 4, § 51 to 54; Id. § 100 to 106. See also Male v. Roberts, 
8 Esp. R. 163; Thompson v. Ketcham, 8 Johns. R. 189; Liverm. Diss. p. 34, 
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§ 242. (1.) Generally speaking the validity of a con¬ 
tract is to be decided by the law of th£ place, where 
it is made, unless it is to be performed in another 
country, for, as we shall presently see, in the latter 
case, the law of the place of performance is to govern. 1 
If valid there, it is by the general law of nations, jure 
gentium , held valid everywhere, by the tacit or implied 
consent of the parties. 2 The rule is founded, not 
merely in the convenience, but in the necessities of 
nations; for otherwise, it would be impracticable for 
them to carry on an extensive intercourse and com¬ 
merce with each other. The whole system of agencies, 
of purchases and sales, of mutual credits, and of trans¬ 
fers of negotiable instruments, rests on this foundation; 
and the nation which should refuse to acknowledge the 
common principles, would soon find' its whole commer¬ 
cial intercourse reduced to a state, like that, in which 
it now exists amongst savage tribes, among the barbar¬ 
ous nations of Sumatra, and among other portions of 
Asia, washed by the Pacific. Jus auiem gentium (says the 


§ 21, p. 35; Id. § 22, 23, 24, p. 38; Id. § 26, 27, p. 40; Id. § 31, p. 42; Id. § 
83, p. 43, § 35; Andrews o. His Creditors, 11 Louis. R. 464, 476. 

1 Post, § 280. 

■ Pearsall v. Dwight, 2 Mass. R. 88, 89. See Casaregis, Disc. 179, § 1, 2; 
Willing v. Consequa, 1 Peters, C. C. R. 317 ; 2 Kent, Comm. Lect 39, p. 457, 
458, 3d edit; Do Sobry v. De Laistre, 2 Harr. & Johns. R. 193, 221, 228; 
Smith v. Mead, 3 Conn. R. 258 ; Medbury v. Hopkins, 3 Id. R. 472; Houghton 
v. Page, 2 N. Hamp. R. 42; Dyer v. Hunt, 5 Id. 401; Erskine’s Inst. B. 3, 
tit. 2, § 39, 40, 41, p. 514 to p. 516; Trimbey v. Vignier, 1 Bing. New Cas. 
151, 159; 8. C. 4 Moore & Scott, 695; Andrews y. Pond, 13 Peters, R. 65; 
^Andrews y. His Creditors, 11 Louis. R. 465; Fergusson v. Fyffc, 8 Clark & 
Finn. R. 121; post, § 316 a; Bayley on Bills, ch. (A.) 5th edit by F. Bayley, 
p. 78; Id. Amer. Edit by Phillips and Sewell, 1836, p. 78 to p. 86; 1 Burge, 
Comment, on Col. and For. Law, Pt 1, ch. 1, p. 29, 80; Whiston r. Stodder, 8 
Martin, R. 95 ;*Bank of the U. States v. Donally, 8 Peters, R. 361, 372; Wilcox 
v. Hunt, 13 Peters, R. 378, 379; French n. Hall, 9 N. Hamp. R. 137; Smith 
r. Godfrey, 8 Foster, 881. m 
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Institute of Justinian) omni liumano generi commune est; 
nam, nsu exigerde, et humanis necessitatibus, gentes hwnancc jura 
qucedam sibi constiiuenmt. Et ex hoc jure gentium, ormes pene 
contractus introducti sunt, id emptio et venditio, locatio et conduc¬ 
tion societas, dcpositnm, mutuum, et alii imiumerabiles} • No 
more forcible application can be propounded of this im¬ 
perial doctrine, than to the subject of international 
private contracts. 2 In his as a general principle, there 
seems a universal consent of all courts and jurists, 
foreign and domestic. 3 4 

§ 242 a. Illustrations of this general doctrine may 
be derived from cases which have actually occurred in 
judgment. Thus, for example, where a bill of exchange 
was made and indorsed^ in blank in France, and the 
holder afterwards sued the maker in England, a ques¬ 
tion arose, whether; upon such an indorsement in blank 
without following the formalities prescribed by the 
Civil Code of France, the indorsement passed the right 


1 1 Inst. Lib. 1, tit. 2, § 2. 

* 2 Kent, Comm. Leet. 39, p. 454, 455, and note, 3d edit.; 10 Toullier, art. 
80, note; Pardessus, Droit Comm. Vol. 5, art. 1482; Charters v. Cairncs, 16 
Martin, R. 1. 

® The cases which support this doctrine are so numerous that it would be a 
tedious task to enumerate them. They may generally be found collected in 
the Digests of the English and American Reports, under the head of Foreign 
Law, or Lex Loci. The principal part of them are collected in 4 Cowen, 
R. 510, note; and in 2 Kent, Comm. Loot 39, p. 457, et scq. in the notes. 
See also Fonblanque on Eq. B. 5, eh. § 6, note (t.) p. 443; Bracket v. Norton, 

4 Conn. R. 517; Medbury v. Hopkins, 3 Id. R. 472; Smith v. Mead, 3 Id. 
R. 253De Sobry v. De Laistrc, 2 Harr. & Johns. R.' 193, 221, 228; 
Trasher v. Everhart, 3 Gill & Johns. R. 234. The foreign jurists are equally 
full, as any one will find upon examining the most celebrated of every na-‘ 
tion. . They all follow the doctrine of pumoulin. “ In concerncntibus contrac- 
tibus, et emergentibus tempore contractus, inspici debef locus, in quo contra- 
hitur.” Molin. Comment, ad Consuet. Paris, tit. 1, § 12, Gloss, n. 37, Tom. 1, 
224 ; post, § 260, § 300 d. 1 See Bouliier, ch. 21, § 190; 2 Boullenois, Observ. 
46, p. 458. Lord Brougham, in Warrcnder v. Warrender, 9 Bligh, R. 110, 
made some striking remarks on this subject, which have been already cited, 
ante, § 226 b. note. - * 
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of property to the holder; and it being found, that it 
did not, by the law of France, the Court held, that no 
recovery could be had by the holder upon the note in 
an English Court. The Court on that occasion said, that 
the question, as to the transfer, was a question of the 
true interpretation of the contract, and was therefore 
to be governed by the law of France, where the contract 
and indorsement were made. 1 

§ 243 (2.) The same rule applies, vice versd , to the in¬ 
validity of contracts; if void or illegal by the law of 
the place of the contract, they are generally held void 
and illegal everywhere.? This would seem to be a prin¬ 
ciple derived from the very elements of natural justice. 
The Code has expounded it ifl strong terms. Nullum 
enirn pactum , nullam convcntioncm , ullum contraction , inter cos 
vidcri volumus subseculum , qui contrahunl lege controllerc prohi- 
bcnte? If void in its origin, it seems difficult to find any 
principle, upon which any subsequent validity can be 
given to it in any other country. 

§ 244. (3.) But there is an exception to the rule, as 
to the universal validity of contracts, which is, that no 
nation is bound to recognize or enforce any contracts, 
which are injurious to its own interest, or to those of its 
own subjects. 4 Huber us has expressed it in the following 


1 Trimbey v. Vignier, 1 Bing. New Cases, 151, 159; post, § 267, 270. 
a Iluberus, Lib. 1, tit. 3, De Confl. Leg. § 3, 5; Van Reimsdyk v. Kane, 
1 Gallis. R. 375; Pearsal v. Dwight, 2 Mass. R. 88, 89; Touro v. Cassin, 1 
Nott & McCord, R. 173; De Sobry v. De Laistre, 2 Ilarr. & Johns. R. 193, 
221, 225; Houghton v. Paige, 2 N. Harnp. R. 42; Dyer v. Hunt, 5 N. Harnp. 
R. 401; Van Schaik v. Edwards, 2 Jolpis. Cas. 855 ; Robinson v. Bland, 2 
Burr. R. 1077; BurroVs v. Jemino, 2 Str. 732; Alves v. Hodgson, 7 T. R. 
241; 2 Kent, Comm. Lcct. 39, p. 457, 458, 3d edit.; La Jcune Eug&nie, 2 
Mason, R. 459; Andrews v. Pond, 13 Peters, R. 65, ?8. 

* Code, Lib. 1, tit. 14,1. 5. 

*. Greenwood v. Curtis, 6 Mass. R. 376, 379; Blanchard v. Russell, 13 Mass. 
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terms; Quatenus nihil potestati aid juri aUerius imperantis 
efusque .civium prccjudicetur; 1 and Mr. Justice Martin still 
mpre clearly expresses it, in saying, that the exception 
applies to cases, in which the contract is immoral or 
unjust, or in which the enforcing it in a State would be 
injurious to the rights, the interest, or the convenience of 
‘such State or its citizens. 2 This exception results from 
the consideration, that the authority.of the acts and con¬ 
tract done in other States, as well as the laws, by which 
they are regulated, are not, proprio vigore, of any efficacy 
beyond the territories of that State; and, whatever effect 
is» attributed to them elsewhere, is from comity, and not 
of strict right. 3 And every independent community will, 
and ought to judge for i#elf, how far that comity ought 
to extend. 4 The reasonable limitation is, that it shall not 
suffer prejudice by‘its comity. 6 This doctrine has been 
on many occasions, recognized by the Supreme Court of 
Louisiana. On a recent occasion it was said by the 
Court: “ By the comity of nations a practice has been 
adopted, by which courts of justice examine into, and en¬ 
force contracts made in other States; and carry them into 
effect according to the laws of the place, where the trans¬ 


it. 1 ,6; Whiston v. Stodder, 8 Martin, R. 95; De Sobry v. Do Laistre, 2 
Harr. & Johns. R. 193, 228; Trasher v. Everhart, 3 Gill & Johns. R. 234; 3 
Burge, Comm, on Col. and For. Law, Pt 2, ch. 20, p. 779; post, § 348 to 351; 
Smith t>. Godfrey, 8 Foster, 382; Andrews v. Pond, 13 Peters, R. 65/78. 

1 Huberus, Lib. 1, tit. 3, De Conflict. Leg. § 2. 

• Whiston v. Stoddon, 8 Martin, R. 95, 97. 

• Ante, § 7, 8, 18, 20, 22, 28, 36. 

4 Ibid. 

• Ante, § 25, 27, 29; Huberus, Lib. 1, tit. 3, De Conflict. Leg. § 2, 3, 5; 
Trasher v. Everhart, 3 Gill & Johns. R. 234; GrcenwoGd r. Curtis, 6 Mass. R. 
878 ; 2 Kent, Ot>mm. Lect. 89, p. 457, 3d edit.; Kentucky v. Bassford, 6 Hill, 
N. Y. R. 526; Pearsall vf Dwight, 2 Mass. R. 88, 89; Eunomus, Dial. 3, § 67. 
See Terrill v. Bartlett, 21 Verm. 189; Merchants Bank v. Spalding, 12 Bar- 
boar, 802. 
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action todk its rise. This practice has become so general 
in modem times, that it may be almost stated to be now 
a rule of international law, and it is subject only to the 
exception, that the contract, to which aid is required, 
should not, either in itself or iff the means used to give it 
effect, work an injury to the inhabitants of the country 
where it is attempted to be enforced.” 1 Mr. Justice Best 
(afterwards Lord Wynford) on another occasion with 
great force said, that in cases turning upon the comity of 
nations ( comitas inter communitates ), it is a maxim, that the 
comity cannot prevail in cases where it violates the law of 
our own country, or the law of nature, or the law of GocL 
Contracts,'therefore, which are evasion or fraud of the 
laWs of a country, or of the rights or duties of its subjects, 
contracts against good morals, or against religion, or against 
public rights, and contracts opposed to the national policy 
or national institutions, are deemed nullities in every 
country, affected by such considerations; although they 
may be valid by the laws of the place, where they are 
made. 2 

§ 245. Indeed, a broader principle might be adopted; 
and it is to be regretted that it has not been universally 
adopted by all nations, in respect to foreign contracts^ as 
it has been in respect to domestic contracts, that no man 
ought to be heard in a court of justice to enforce a .con¬ 
tract, founded in or arising out of moral or political tur¬ 
pitude, or in fraud of the just rights of any foreign nation 
whatsoever. 3 The Homan law contains an affirmation of 


1 Mr. Justice Porter, in Ohio Insur. Company v. Edmonson, 5 Louis. R. 295, 
299, 300. < * 

■ Forbes v. Cochrane, 2 Barn. & Cres. R. 448, 471 ; Smith v. Godfrey, 8 

Foster, 382. «*■ * 

■ Armstrong v. Toler, 11 Wheaton, R. 258, 260 ; Chitty on Bills, (8th edit), 
1883, p. 143, note; Boucher v. Lawson, Cas. Temp. Hard. 84,89,191 ; Planche, 
v. Fletcher, Doug. R. 251 ; post, § 255, 257. 
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tibia wholesome doctrine. Pacta, qua contra leges constffa 
tionesqpe, .vet contra bonos mores fiurd, nuttam vim habere, itukfr 
UMi juris est. 1 Pacta, quae turpem causam continent, non stint 
abservanda? Unfortunately from a very questionable lAib* 
gerviency to mere commercial gains, it has becoihe an 
established formulary of the jurisprudence of the* common 
law, that no nation will regard or enforce the revenue 
laws of any other country; and that the contracts of ite 
own subjects, made to evade or defraud the laws or just 
rights of foreign nations, may be enforced in its own tri¬ 
bunals. 8 Sound morals would seem to point to a very 
different conclusion. Pothier has (as we shall presently 
see) reprobated the doctrine in strong terms, as inconsist* 
ent with good faith, and the just duties of nations to each 
other.” 4 

§ 246. A few cases may serve to illustrate the excep¬ 
tions under each of the foregoing heads. 6 First, contracts, 
which are in evasion or fraud of the laws of a particular 
country. 6 Thus, if a contract is made* in France, to smug¬ 
gle goods into America in violation of our laws, the con¬ 
tract will be treated by our courts as utterly void, as an 
intended fraud upon our laws. 7 And in such a case 
brought into controversy in our courts, it will be wholly 
immaterial, whether the parties are citizens or are for- 


* 1 Cod. Lib. 2, tit 3,1. 6. 

*,Dig. Lib. 2, tit 14, 1. 27, § 4. See also 1 Chitty on Comm, and Manuf. ch. 
4, p. 82, 83. ' * 

* See Boucher v. Lawson, Cas. Temp. Hard. 85, 89, 191; post, § 256, 237. 

• Post, § 257. 

* Many of the cases upon this subject will be found referred to in the argu¬ 
ment of Armstrong v. Toler, 11 Wheaton, R. 265, 266.' 

• See 1 Bell, Comm. § 21 3 to 247, p. 232 to p. 240* 4th edit; Id. p. 298 to 
p. 314, Ath edit; Karnes on Eq. B. 3, ch. 8, § 1. 

1 See Qolman v. Johnson, Cowpcr, R. 341; Armstrong w. Toler, 11 Wheaton, 
JL 258; Cambioso v. Maffit, 2 Wash. Cir. R. 98. 
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eigjiers. . So, if a collusive capture and condemnation are 
procured in our courts in fraud of our laws by foreigners, 
who are even enemies at the time, their contract for the 
distribution of the prize proceeds will be held utterly 
void by our courtsalthough the acts are a mere strata¬ 
gem of war. And it will make no difference, that'the 
laws have since been repealed, or that the war hqs since 
ceased; for the contract, being clearly in fraud of the 
laws existing at the time, the execution of it ought not 
to be enforced by the courts of the country whose laws 
it was designed to evade. 1 

§ 247. The same principle applies, not only to con^ 

tracts growing immediately out of, and connected with, 

an illegal transaction, but also to new contracts, if they 

are in part connected with the illegal transaction, and 

grow immediately out of it. 2 Thus, for example, a 

* 

man, who, under a contract made in a foreign country, 
imports goods for another, by means of a violation of the 
laws of his own country, is disqualified from founding 
any action in the courts of that country upon such illegal 
transaction, for the value, or for the freight of the goods/ 
or for other advances made on them. He is thus justly 
punished for the immorality of the act; and a powerful 
discouragement from the perpetration of the act thus 
provided. 3 And if the importation is the result of a 
scheme to consign the goods- to a friend of the owner, 
with the security of the former, that he may protect 
or defend them for the owner, in case they should be 
brought into jeopardy, a promise, afterwards made by 
. - _ _ - _- — - r - - - m 

1 Hannay v. Eve, 3 Cranch, R. 242. See Jaques v. Withy, 1 H. Black. R. 
63; The Springfield Bank v. Merrick, 14 Mass. It. £22. 

1 Armstrong v. Toler, 11 Wheat R. 261, £62. See Canaan v. Brice, 3 Barn. 
& Aid. 179. 

3 Ibid. 


4 
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the owner to such friend, to indemnify him for his;ad¬ 
vances *and charges on account of any proceedings 
against the property, although it purports to be k new 
* 06ntract, will be held utterly void, as constituting a part 
of the res gesta , or original transaction. It will clearly 'be 
a promise, growing immediately out of, and connected 
with, the illegal transaction. 1 

§ 248. But the principle stops here, and is nbt ex¬ 
tended to new and independent transactions after the 
illegal act. If the new contract is wholly unconnected 
with the illegal act, and is founded on a new consideration, 
and is not a part of the original scheme, it is not tainted 
by the. illegal act, although it may be known to the party 
with whom the contract is made. 2 Thus, if, after the ille¬ 
gal act is accomplished, a new contract (not being unlaw¬ 
ful in itself) is made by the importer for a sale of the goods 
to a retail merchant, and the merchant afterwards sells 
the same to a tailor or to a customer, who had no partici¬ 
pation whatsoever in the original illegal scheme, such 
new contract will be valid, although the illegality of the 
"original importation is known to each of the vendees at 
the time when he entered into the new contract. 8 

§ 249. It will make no difference that such new and 
independent contract is made with the person who was 
the contriver and conductor of the original illegal act, 
if it is wholly disconnected therefrom; for a new con¬ 
tract, founded on a new consideration, although in rela¬ 
tion to property, respecting which there have been prito 



' _ , , 1 . V 

1 Armstrong v. Toler, 11 Wheat. R. 261, 262. See Canaan v. Brice, 3 Barn, 
a Aid. 173. - 


• Armstrong v. Toler, 11 Wheat. R. 262, 268, 269. In this case the general 
principles applicable to the question of Illegality, as well as the authorities, 
were ful^y discussed and considered by the Court 

• Armstrong v. Toler, 11 Wheat R. 261. 
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unlawful ; transactions between the parties, is not in 
i$fel£<jpnl&wful. 1 Thus, if A. should in a foreign coun¬ 
try^ during war, contrive a plan for importing goods 
iron* *th6' country of the enemy on his own account, by 
paeat^s.,,pf;smuggling, or of a collusive capture; and 
goods: should be sent in the same vessel by B.; and A 
should, upon the. request of B., afterwards become sure¬ 
ty for the payments of the duties, or should afterwards 
undertake to become answerable for the expenses on 
account of a prosecution for the illegal importation, or 
should afterwards advance money to B., to pay these 
expenses; any such act, if it constituted no part of the 
original scheme* and if A. was not concerned, nor in 
any manner instrumental in promoting the illegal im¬ 
portation of B., but he was merely engaged in a similar 
illegal transaction, devising the plan for himself would 
fee, deemed a new contract upon a valid and legal con¬ 
sideration, unconnected with the original act, although 
remotely caused by it. 2 Hence, such new contract 
would not be so contaminated by the turpitude of the 
offensive act, as to turn A. out of court, when seeking 
to enforce the new contract in the courts of this coun¬ 
try, although the illegal introduction of the goods into 
the . country was the consequence of the scheme pro¬ 
jected by himself, in relation to his own goods. 8 
.. §25(1 The same principle may be illustrated by ano¬ 
ther example. If A. should become answerable for ex¬ 
penses on account of a prosecution for the illegal im¬ 
portation, or should advance money to B., to enable 
him to. pay those expenses; these acts would constitute 
a new contract, on which an action might be maintained 

j -ji _ u ___ Z _•_ 

1 Armstrong r. Toler, 11 Wheat. E. 262, 268, 269. 

• Ibid. » Ibid. 
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in our courts, if it constituted na part of the original 
scheme for the illegal importation, .but it was subset 
quent to, and independent of it. 1 

. 251. The same general distinction has been assert¬ 

ed in many cases, which have undergone a legal adju** 
dication. Thus, in a case where goods were sold in 
France by a Frenchman to an Englishman, for the 
known purpose of being smuggled into England, it was 
held, that the Frenchman could maintain a suit in Eng¬ 
land for the price of the goods, upon the ground that 
the sale was complete in France, and the party had no 
connection with the smuggling transaction. The con¬ 
tract, (said the Court,) is complete, and nothing is left 
to be done. The seller, indeed, knows what the buyer 
is going to do with the goods; but he has no concern in 
the transaction itself. 2 [So, in a late case in Massar 
chusetts, 3 (where the sale of lottery tickets is prohibited 
by statute,) it was held, that a sale in New York, where 
such sale is not forbidden, to a citizen of Massachusetts^ 
is not invalid although the seller knew that the purchaser 
was buying to sell again in Massachusetts, contrary to 
the law; and the sale was held to be made in New York 
although the proposal was first made by letter from the 
State of Massachusetts.] But, if it enters at all, as an 
ingredient, into the contract between the parties, that 
the goods shall be smuggled, or that the seller shall do 
some act to assist or facilitate the smuggling, such as 
packing them in a particular way, there, the seller is 

1 Armstrong v. Toler, 11 Wheat R. 258, 260, 268 to 271. But see Caiman 
v. Brice, 3 Barn. & Aid. 179. 

• Holman v. Johnson, 6owp. R. 341; Hannay v. Eve, 3 Cranqji, 242. ‘But 
see Pellicat v. Angell, 2 Cromp. Mees. & Rose. 311; post, 254, and note. 

* McIntyre v. Parks, 8 Mete. 207. 
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deemed active, and the contract Will not be enforced;* 
The satae, doctrin^has accordingly been held in other 
cases. 1 2 

i^ 252: Huberus puts a case illustrative of the same 
dooirine. In certain places (says he) particular merchan¬ 
dise is prohibited. If sold there, the contract is void. 
Bdt, if the same ^nerchandise is sold in another place, 
where there is no such prohibition, and a suit is brought 
upon the contract in the place where the prohibition 
exists, the buyer will be held liable, (j Emptor condemndbir 
tnr) ; because the contract therefor was, in its origin, valid. # 
But, if the merchandise is sold to be delivered in the 
other place where it is prohibited, the buyer will not be 
held liable; because such a contract is repugnant to the 
law and interest of the country which made the 
prohibition. 3 * * 6 

§ 253. The result of these decisions certainly is, that 
the mere knowledge of the illegal purpose for which 
^oods are purchased, will not affect the validity of the 
contract of sale of goods, intended to be smuggled into a 
foreign country, even in the courts of that country; but 
that there must be some participation or interest of the 
seller in the act itself. It is difficult, however, to reconcile 
this doctrine with the strong and masculine reasoning of 
Lord Chief Justice Eyre in an important case upon the 
same subject; reasoning, which has much to commend it 


1 Waymell v. Reed, 5 T. R. 599; S. C. 1 Esp. R. 91; Lightfoot v. Tenant, 

1 Bos. & Pull. 551; Biggs v. Lawrence, S T. R. 454; Clugas v. Penaluna, 4 T. 
R. 466; Holinan u, Johnson, Cowp. R. 841; Brown v. Duncan, 10 B.‘ & C. 

98 ;*post, § 254, and note. 

Ubid. , 

* Huber. Lib. 1, tit 8, De Conilictu Legum, § 5; S.P. Greenwood v. Curtis, 

6 Mass. R. 378; Executors of Cambioso v. Assignees of Moffat, 2 Wash. Cir. 
R. 98. 
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in point of sound sense, and sound morals. . “ Upon,, the 
principles of the common law,” (saidjie,) “ the considera¬ 
tion of every valid contract must be meritorious. Th& 
sale and delivery of goods, nay, the agreement to soil a#d 
deliver goods, is, primd facie , a meritorious consideration 
to support a contract for the price. But the naan who 
sold arsenic to one, who, he knew, intended to poison, his 
wife with it, would not be allowed to maintain an action 
upon his contract. The consideration of the contract, in 
itself good, is there tainted with turpitude, which de¬ 
stroys the whole merit of it. I put this strong case, her 
cause the principle of it will be felt and acknowledged 
without further discussion. Other cases, where the means 
of transgressing a law are furnished, with the knowledge 
that they are intended to be used for that purpose, will 
differ in shade more or less from this strong case ; but 
the body of the color is the same in all. No man ought 
to furnish another with the means of transgressing the 
law, knowing that he intended to make that use of 
them.” 1 The wholesome morality and enlarged policy oT 
this passage make it almost irresistible to the judgment; 
and, indeed, the reasoning seems positively unanswerable* 
§ 254. The doctrine of Lord Chief Justice Byre has 
been expressly adopted in other cases. Thus, on one qc- 
casion, 2 the Court of King’s Bench in England held, that 
a person who sold drugs to a brewer, knowing that they 
were intended to be used in the brewing of beer contrary 
to an Act of Parliament, was not entitled to recover the 
money due upon the sale. Lord Ellenborough on that 
occasion said: “ A person, who sells drugs with a knowl¬ 
edge that they are meant to be so mixed, may be said to 


1 Lightfoot v. Tenant, 3 Bos. & Pull. 356, , 
* Langton v. Hughes, 1 Maule & Selw. 693. 
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eause or procure, quantum in Mo, the drugs to be mixed. 
So, if » ! person sellwgoods with a knowledge, and in fui> 
therance of the buyer’s intention to convey them upon a 
Smuggling adventure, he is not permitted by the policy 
of the law to recover such a sale.” 1 And the other mem- 

j 

bers of the Court concurred in that opinion. Mr. Jus¬ 
tice Bayley added: “ If a principal sell articles in order 
to enable the vendee to use them for illegal purposes, 
he cannot recover the price. The smuggling - cases, 
which were decided on that ground, are very familiar.” 2 * 
[So in a very recent case, an agreement to enable a' person . 
to sell spirits without a license, was held not enforceable, 
a license being required for the protection of public 
morals. 8 ] There are other cases, which adopt the same 
general principle of enlightened justice. 4 * It has, how¬ 
ever, been directly denied in some later decisions. 6 
Whether these last decisions will* be sustained, remains a 
question for the determination of other tribunals. It is 
difficult to perceive any just or solid ground upon which 
a contract is maintainable, or ought to be enforced in the 
tribunals of a country, which is knowingly entered into 
in a foreign country, with the subjects of the former 
country for the sale of goods, which are to be smuggled 
into it against its laws; for the sale thus made is the 
avowed means to accomplish the illegal end. 6 


1 Langton v. Hughes, 1 Maule & Selw. 593. 

* Ibid. 

■ Ritchie v. Smith, 6 M. G. & Scott, 462; 18 Law J. R. C. P. 9. 

■ 4 Canaan v. Brice, S Barn. & Adolph. 179, 181; Catlin v. Bell, 4 Camp. R. 
183, 

• Hodgson v. Temple, 5 Taunt R. 182; Pellicat v. Angell, 2 Cromp. Mees. & 
Rose. 811. See also Johnson v. Hudson, 11 East, R* 180. 

4 In Pellicat v. Angell, 2 Cromp. Mees. & Rose. 311, tho case was of a bill of 

exchange, accepted in France by the defendant, a British subject, payable to 

the plaintiff, (a Frenchman,) being for the price of goods sold by the plaintiff 
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§ 255. There seems at present a strong indmationri# 
the courts of law to hold, that, if a contract! is made ,in 

• 4 • ‘ f 

l \ ! *■ i\ Ht? 

tb the defendant in Paris for the avowed purpose of being smuggled into 
land. The bill was sued in the English Court of Exchequer. Lord Abinger 
on that occasion said: “It is perfectly clear, that, where parties enter into af 
contract to contravene the laws of their own country, such a contract is void^ 
but it is equally clear, from a long series of cases, that, the subject of ^foreign 
country is not bound to pay allegiance or respect to the revenue laws of this ; 
except, indeed, that where he comes within the act of breaking them himself 
he cannot recover here the fruits of that illegal act. But there is nothing ille¬ 
gal in merely knowing, that the goods he sells are to be disposed of in con¬ 
travention of the fiscal laws of another country. 1$ would have been most 
unfortunate if it were so in this country, where for many years, a most exten¬ 
sive foreign trade was carried on directly in contravention of the fiscal laws of 
several other States. The distinction is, where he takes an actual part in the 
illegal adventure, as in packing the goods in prohibited parcels, or otherwise, 
there, he must take the consequences of his own act. But it has never been 
said, that merely selling to a party, who mean# to violate the laws of his own: 
country, is a bad contract. . If the position were true, which is contended for 
on the part of the defendant, that this appears upon the plea to have been a 
contract for the express purpose of smuggling the goods, it would follow, that 4b 
would be a breach of the contract if the. goods were not smuggled. But noth¬ 
ing of the kind appears upon the plea; it only states a transaction, which 
occurs about once a week in Paris. The plaintiff sold the goods; the defend¬ 
ant might smuggle them if he liked, or he might change his mind the next 
day; it does not at all import a contract, of which the smuggling was an 
essential part.” It appears to me that this reasoning is wholly unsatisfactory, 
The question is not, whether it is a part of the contract with the Frenchman, 
that the goods shall be smuggled; but whether he does not knowingly cooperate 
by the very sale, as far as in him lies, to accomplish the illegal intention of a 
British subject to smuggle his goods contrary to the laws of his country. Can 
a British tribunal be called upon to enforce such a contract ? Can it be called 
upon to aid a Frenchman to recover a debt contracted for the purpose of vio¬ 
lating British laws ? Could a Frenchman, selling poison in Prance to an Eng¬ 
lishman, for the avowed purpose of poisoning the King or Queen of England, 
recover on such a contract in England ? In Wetherell v. Jon.es, (3 Barn. & • 
Adolph. XL 225,) Lord Tenterden said: “ When a contract, which a plaintiff 
seeks to enforce, is expressly or by implication forbidden by the statute, or 
common law, no Court vyill lend its assistance to give it effect. And there 
are numerous cases in the Books, where an action op a contract has failed, 
because either the" consideration for the promise, or the act to be done, was 
illegal, as being against the express provisions of the law, or contrary to jus- 
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foreign parts; by a citizen or subject of a country, for the 
salegbods which he knows at the time are to be smug¬ 
gled in violation of the laws of his own country, he shall 
not be permitted to enforce it in the courts of his own 
country, although the contract of sale is complete, and 
might be enforced in the like case of a foreigner. 1 The 
true doctrine would seem to be, to make no distinction 
whatsoever between the case of a sale between citizens or 
subjects, and the case of a sale between foreigners; but 
to hold the contract in each case to be utterly incapable 
of being enforced at least in the courts of a country, 
whose laws are thus designedly sought to be violated. 
Sound morals and a due regard to international justice 
seem equally to approve such a conclusion. 2 

§ 256: Pardessus has asked the question, whether, if 
Frenchmen have entered into a contract abroad, forbid¬ 
den by the laws of the place, where it is made, they can 
iqfist upon its execution in France; as, for example, a 
contract for contraband trade, or smuggling against the 
laws of that country. And he has answered, that the 
rather thinks they may; since this offence is only a vio¬ 
lation of the law of the foreign State ; and' governments 
in this respect exercise a sort of mutual hostility; and, ’ 
without openly favoring enterprises of a contraband 
nature, they do not proscribe them. 8 But this doctrine 
of Pardessus is certainly a departure from the general 


tiee, morality, or sound policy.” Can a contract bo fit to be entertained in a 
British Court, whose very object is to aid iii a violation of British laws, and 
policy, and morals ? 

* Biggs v. Lawrence, 8 T, R. 454; Clugas v. Penaluna, 4 T. R. 466; Wey- 
mell tr. Reed, 5 T. R. 599; Eunomus, Dial. 3, § 67; Executors of Cambioso v 
Assignees of Moffat, 5 Wash. Cir. R. 98. 

* Ante, $ 244, 245. 

* 5 Pardessus* art. 1492.. 
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principle, that the validity of contracts depends upon the 
Lex loci Contractus ; for in the case supposed,, the contract 
is clearly void by the laws of the country, where it is 
made. Huberus holds a doctrine somewhat different* and 
approaching nearly to sound principles. If (says he) 
goods -are secretly sold in a place where they are prohib¬ 
ited, the sale is void ah initio , and no action will lie 
thereon, in whatever country it may be brought, nay not 
even to enforce the delivery thereof; for if there had 
been a delivery thereof, and the buyer should refuse to 
pay the price, he would be bound not so much by the 
contract as by the fact of having received the goods, and 
so far he would enrich himself at the expense and loss of 
another. 1 

§ 257. It might b t e different, according to the received, 
although it’should seem upon principle indefensible, doc¬ 
trine of judicial tribunals, if the contract were made in 
some other country, or in the foreign country, to whi^ 
the parties belong; for (as we have seen) 2 it has been 
long laid down as a settled principle, that no nation is 
bound to protect, or to regard the revenue laws of 
another country; and, therefore, a contract made in one 
'country by subjects or residents there to evade the rev¬ 
enue laws of another country, is not deemed illegal in 
the country of its origin. 3 Against this principle Pothier 
argued strongly, as being inconsistent with good faith, 
and the moral duties of nations. 4 Valin, however, sup- 


1 Hub. De Conflict, ch. 8, § 5. 

• Ante, § 245. 

* See Boucher v. Lawson, Cas. Temp. Hard. 84, 89, 191; Holman r. John¬ 

son, Cowper, R. 341; Biggs v. Lawrence, 3 T. R. 454; Clugas v. Pcnaluna, 

4 T. R. 466; Ludlow i\ Van Rensaellacr, 1 Johns. R. 94; Lightfoot v. Tenant, 
1 Bos. & Pull. 551, 557 ; Planchd v. Fletcher, Doug. R. 251; Lever v. Fletcher, 
1 Marsh. Insur. 58 to 61,^2d edit. * 

4 Pothier, Assur. n. 58. 
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ports it; and Em^rigon defends it upon the unsatisfac¬ 
tory ground, that smuggling is a vice common to all 
nations. 1 An enlightened policy, founded upon national 
justice, as well as national interest, would seem to favor 
the opinion of Pothier in all cases, where positive legisla¬ 
tion has not adopted the principle, as a retaliation upon 
the narrow and exclusive ^revenue system of another 
nation. 2 The contrary doctrine seems, however, firmly 


1 2 Valin, Comm. art. 49, p. 127 ; 1 Emerig. ch. 8, § 5, 212, 215, (p. 216 to 
218, edite par Boulay-Paty,) and see note of Estrangin to Pothier, Assur. n. 58 ; 
1 Marsh. Ins. eh. 3, § 1, p. 59, GO, 2d edit. 

a It is gratifying to find, that Mr. Marshall and Mr. Chitty have both taken 
side with Pothier on this point. The following passage from a work of the 
latter expounds the reasoning with considerable force. “ There is something 
in these decisions, to which a liberal mind cannot; readily assent; and the im¬ 
propriety of them seems to have been hinted at by Lord Kenyon, in the ^fore- 
mentioned case of Weymell v. Reed. It is impossible not to feel a greater 
inclination towards the opinion of Pothier, who observes, ‘ that a man cannot 
•arry on a contraband trade in a foreign country, without engaging the sub¬ 
jects of that country to commit an offence against the laws, which it is their 
duty to obey ; and it is a crime of moral turpitude to engage a man to commit 
a crime ; that a man carrying on commerce in any country, is bound to con¬ 
form to the laws of that country ; and therefore to carry on an illicit commerce 
there, and to engage the subjects of that country to assist him in so doing, is 
against good faith; and consequently a contract made to favor or protect this 
commerce is peculiarly unlawful, and can raise no obligation.’ If our law be 
justifiable in protecting these transgressions, it can he only on the plea of 
necessity. But where is the necessity ? Shall we be told, that it is impossible 
to ascertain in the English courts the complex provisions of another country’s 
revenue law ? Surely this argument can avail but little, when it is recollected, 
that in alt cases, where the argument is not convenient, the law of another 
country, however complex, is the rule, by which contracts negotiated in that 
country are tried and construed. It may be true, that the rule of our law was 
adopted by way of retaliation for the illiberal conduct of other States, and is 
continued from a cautious policy. But a cautious policy in a great State is 
but too often a narrow policy; and, after all, the best policy for a State, as 
well as for an individual, will perhaps be found to ^onsist in honesty and honor¬ 
able conduct. Indeed, the system is so directly opposite to the clear principles 
of right feeling between man and man, that nothing could have withheld the 
States of Europe from concurring for its total abrogation, except the small- 

CONFL. 33 
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established in the actual practice of modern nations with¬ 
out any such discrimination, too firmly, perhaps, to be 
shaken except by some Legislative Act abolishing it. 1 

§ 258. (2.) The second class of excepted contracts 
comprehends those against good morals, or religion, or 
public rights. 2 Such are contracts made in a foreign 
country for future illicit cohabitation and prostitution ; 8 
contracts for the printing or circulation of irreligious and 
obscene publications; contracts to promote or reward 
the commission of crimes ; contracts to corrupt, or evade 
the due administration of justice; contracts to cheat pub¬ 
lic agents, or to defeat the public rights ; and in short, all 
contracts, which in their own nature are founded in moral 
turpitude, and are inconsistent with the good order and 


ness W the gain or loss, that attends upon it.” I Chi tty on Commerce and 
Manufac. p. 83, 84; 1 Marshall, lusur. 59 to 01, 2d edit. Mr. Chancellor 
Kent tias also added his own high authority in favor of the rule of Pothicr. 
lie has observed: “ Jt is certainly matter of surprise and regret, that in such 
countries as France, England, and the United States, distinguished for a cor¬ 
rect and enlightened administration of justice, smuggling voyages, made on pur¬ 
pose to elude the laws, and seduce the subjects of foreign States, should be 
countenanced, and even encouraged, by the Courts of justice. The principle 
does no credit to the commercial jurisprudence of the age.” 3 Kent, Comm. 
Lect 48, p. 2G6, 267, 3d edit. See also La Jeune Eugenia, 2 Mason, It. 459, 
461. 

1 Sec also, Kohn v. Schooner Rcnaisancc, 5 Louis. Ann. It. 25. 

9 1 Bell, Comm. § 232, p. 232 to p. 242, 4th edit.; Id. p. 297 to p. 314, 5th 
edit. 

* See l Selwyn’s Nisi Prius, Assumpsit, p. 59, 60; Walker v. Perkins, 3 
Burr, 1568; Greenwood v. Curtis, 6 Mass. It. 379; Binnington v. Wallis, 4 
Barn. & Aid. 650; Lloyd v. Johnson, 1 Bos. & Pull. 340; Jones v. Randall, 
Cowp. R. 37; Appleton v. Campbell, 2 Carr. & P. 347; Dc Sobryu. Dc La- 
istre, 2.Harr.& Johns. R. 193, 228. Lord Mansfield, in the case of Robinson 
t>. Bland, 2 Burr. 1084, puts the very case. In many countries (says he) a 
contract may be maintained by a courtesan for the price of her prostitution; 
and one may suppose an action to be brought here; but that could never be 
allowed in this country. Therefore the lex loci cannot in all* cases govern and 
direct , 
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solid interests of society. 1 'All such contracts, even though 
they might be held valid in the country where they are 
made, would be held void elsewhere, or at least ought to 
be, if the dictates of Christian morality, or of even natural 
justice, are allowed to have their due force and influence 
in the administration of international jurisprudence. 

[§ 258 a. But to come within this exception, a contract 
must be clearly founded in moral turpitude, and not sim¬ 
ply contrary to the statutes of the country, where it is 
sought to be enforced. Thus, in a late case in New 
York, where the sale of lottery tickets is prohibited by 
law, an action w r as brought on a bond conditioned for 
the faithful performance of certain duties enjoined by a 
law of Kentucky, which authorized the obligees to sell 
lottery tickets, for the benefit of a college in that State, 
and the bond was held valid, it being so at the ^ace 
where the condition was to be performed; and it was 
considered immaterial whether the bond was executed in 
New York, or in Kentucky. 2 ] 

§ 259. (3.) The next class of excepted contracts com¬ 
prehends those, which are opposed to the national policy 
and institutions. For example, contracts made in a for¬ 
eign country to procure loans in our own country, in 
order to assist the subjects of a foreign State in the prose¬ 
cution of war against a nation with which we are at 
peace; for such conduct is inconsistent with a just and 
impartial ’neutrality; 3 4 contracts entered into with a for- 


1 See Com. Dig. Assumpsit, F. 7 ; Smith v. Stotesbury, 1 W. Bl. 204 ; S. C. 

2 Burr. 924; Fores r. Johnnes, 4 Esp. R. 97 ; Willis v. Baldwin, Doug. R. 

450 ; Walcot v. Walker, 7 Yesey, R. 1 ; Southey v. Sherwood, 2 Merivale, 
435, 441; Lawrence v. Smith, Jacob, R. 471, 474, note; Jones v. Randall, 
Cowp. R. 37 ; Bowrey t’. Bennett, 1 Camp. 348; Jennings v. Throgmorton, Ry. 
& Moody, 251 ; Appleton v. Campbell, 2 C. & P. 347 ; Fcrgusson on Marr. & 
Div. 396, 397. 

4 Kentucky v. Bass ford, 6 Hill, N. Y. R. 52G. 

• De Wutz v . Hendricks, 9 Moore, R. 586; S. C. 2 Bing. R. 314. 
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eign government or its agents, (such as for a loan of 
money,) such government being a new government, un-' 
acknowledged by our own government, to which the 
party, entering into the contract, belongs; 1 for a like rule 
of public policy applies to such cases; contracts entered 
into by our own citizens or others in violation of a mo¬ 
nopoly, granted by our own country to particular subjects 
thereof; 2 contracts by our own citizens or others to 
carry on trade with the enemy, or to cover enemy prop¬ 
erty, or to transport goods contraband of war; 8 contracts 
to carry into effect the African slave-trade, or the rights 
of slavery, in countries, which refuse to acknowledge its 
lawfulness, at least if entered into by subjects of, or resi¬ 
dents within, such countries. 4 In all such cases the con- 


1 Thompson r. Powles, 2 Simons, R. 1D4. See also, Jones v. Garcia del Rio, 
1 Turner & Rush. R. 299. 

* Pattison v. Mills, 1 Dow & Clarke, R. 342. 

* 1 Marshall, Insur. B. 1, ch. 3, § 3, p. 78, § 4, p. 85, 2d edit.; Griswold v. 
Waddington, 16 Johns. R. 438 ; 2 Wheaton, R. Appendix, 35 ; Richardson u. 
Maine Ins. Co. 6 Mass. R. 102, 110, 112, 113; Musson v. Fales, 16 Mass. R. 
332; Coolidge v. Inglce, 13 Id. 26. 

4 See Somerset v. Stuart, Lofft's R. 1; 20 Howell's State Trials, 79 ; Fergus- 
son on Mar. and Div. 396, 397 ; Madrazo v. Willes, 8 Barn. & Aid. 853 ; Forbes 
v. Cochrane, 2 Barn. & Cresw. 448; and especially the opinion of Best, J. I 
am hot unaware of the bearing of the case of Greenwood v. Curtis, 6 Mass. R. 
358, on this point; and without undertaking to examine its authority, it may 
be sufficient to say, that it is not without difficulty in its principles and applica¬ 
tion, as will abundantly appear from the elaborate argument of Mr. Justice 
Sedgwick in the same case (Id. 362, n.), and the later reasoning of Mr. Justice 
Best, in Forbes v . Cochrane, 2 Barn. & Cresw..448. I have given, ih the text, 
what seems to me to be the just doctrine resulting from the modem cases, 
without meaning to assert, that the authorities cited arc fully in point. Ante, 
§ 96 a.. Mr. Chief Justice Shaw, arguendo, in the case of Commonwealth v. 
Aves, 18 Pick. R. 193, (ante, § 96 a., note,) held, that a suit brought here 
upon a note of hand, given in a State, where slavery was allowed, for the 
price of a slave, might be maintainable in our courts, and that the considera¬ 
tion would not be invalidated upon the ground of the consideration. It may 
be so here; but this doctrine, as one of universal application, may admit of 
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tracts would, or might be, held utterly void, whatever 
might be their validity in the country, where they are 
made, as being inconsistent with the duties, the policy, or 
the institutions, of other countries, where they are sought 
to be enforced. 1 

§ 259 0 . A case illustrative of the same principle, but 
of far less Repugnancy to the policy and interests of the 
particular country, where the rights under a contract are * 
sought to be enforced, occurred in Louisiana. A debtor 
in another State made a contract, and transferred his 
property to certain creditors in preference to his general 
creditors, which were not deemed by the laws of that 
State fraudulent in regard to the latter creditors; he 
afterwards came to Louisiana, and was arrested there; 
and he then by petition sought the benefit of the insol¬ 
vent laws of Louisiana, by those laws such a preference 
would be fraudulent; and would deprive the debtor of 
the benefit of a discharge under the insolvent acts of the 
State. The Court held, that as the debtor sought the 
benefit of the Louisiana laws, he could entitle himself to 
it only by showing a compliance with all their provis¬ 
ions ; and that the preference, so given being fraudulent 
by those laws, he was not entitled to the discharge. On 
that occasion the Court said : “ But it is said, that if we 
put such a construction upon the act, we give an extra¬ 
territorial operation to our law, by treating, as null, con¬ 
tracts sanctioned by the Lex loci , and regarding as fraudu¬ 
lent those transactions, which were in fact not only legal, 
but meritorious. To this it may be answered, that we 


question in other countries, where slavery may be denounced as inhuman and 
unjust, and against public policy. * 

* 1 Bell, Comm. § 234 to § 250, p. 232 to p. 240, 4th edit.; Id. p. 298 to p. 
314, 5th edit. 

33* 
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leave those contracts undisturbed, and take cognizance of 
them no further, than as the voluntary disposition of 
property in reference to our own insol v&nt laws, when 
the insolvent seeks an extraordinary remedy, to which 
he would not be entitled by the law of his domicil; that 
of being declared exonerated from the payment of his 
remaining debts, on the assignment of the remainder of 
*his effects. We look at them only so far, as they form a 
condition, upon which depends his right to be dis¬ 
charged, and consequently as pertaining to the remedy, 
sought for. It is further urged, that the acts, spoken of 
in the statute, must be shown to have been done in con¬ 
templation of taking the benefit of the act, and, that it 
cannot be supposed that Andrews had in view the bank¬ 
rupt laws of Louisiana, when lie made these assignments 
in Alabama. Taken in their literal sense, it is certainly 
difficult if not impossible, to give any legal effect to these 
expressions, without resorting to the extravagant suppo¬ 
sition, that the insolvent had procured his own arrest, by 
colluding with some one creditor, and, that he had*done 
other acts, which would tend to defeat his own project. 
But the charge prayed for does not omit those expres¬ 
sions, and it is not now our duty to inquire, in what 
sense they are to be understood, and whether, by the 
general principles of our law, all contracts of the kind 
spoken of, within three months preceding insolvency, 
between debtor and creditor, be not presumed to be in 

fraud of other creditors.” 1 

■* , * 

§ $59 A A, case of a more difficult character, if indeed 
it be not of a more questionable character, is one put by 
Lord Brougham, arguendo, in the course of one of hisjudg- 


1 Andrews v. Bis C^ditora, 11 Louis. R. 464, 479. 
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ments. Speaking upon the point, that the Lex loci con¬ 
tractus is th^ governing rule in deciding upon the validity 
or invalidity of all personal contracts, he said ^ a Thus a 
marriage, good by the laws of one country, is held good 
in all others, where the question of its validity may arise. 
For why ? The question always must be: Did the par¬ 
ties intend^ to contract marriage ? And if they did, what 
in the place they were in, is deemed a marriage, they, 
cannot reasonably, or sensibly, or safely, be considered 
otherwise than as intending a marriage contract. The 
laws of each nation lay down the forms and solemnities, 
a compliance with which shall be deemed the only crite¬ 
rion of the intention to enter into the contract. If those 
laws annex certain qualifications to parties circumstanced 
in a particular way, or if they impose certain conditions 
precedent on certain parties, this falls exactly within the 
same rule; for the presumption of law is in the one case, 
that the parties are absolutely incapable of the consent 
required to make the contract, and in the other case, that 
they are incapable, until they have complied with the 
conditions imposed. I shall only stop here to remark, 
that the English jurisprudence, while it adopts this prin¬ 
ciple in words, would not, perhaps, in certain cases, which 
may be put, be found very willing to act upon it through¬ 
out, Thus, we should expect that the Spanish and Por¬ 
tuguese Courts would hold an English marriage avoidable 
between uncle and niece, or brother and sister-in-law, 
though solemnized under papal dispensation; because it 
would clearly be avoidable in this country. But I 
strongly incline to think, that our Courts would refuse to 
sanction, and would avoid by sentence, a marriage be¬ 
tween those relatives contracted in tlje Peninsula, under 
dispensation, although beyond all doubt such a marriage 
would there be valid by the L&c loci contractus , and inca- 
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pable of being set aside by any proceedings in that coun¬ 
try.” 1 ' * 

§ 260. (4.) Another rule, naturally flowing from, or 
rather illustrative of, that already stated, respecting the 
validity of contracts, is, that all the formalities, proofs, 
or authentications of them, which are required by the 
Lex loci are indispensable to their validity everywhere 
else. 2 And this in precise conformity to the rule laid 
down on the subject by Boullenois. 3 11 faut, par rapport 
d la forme intringiquc et constitutive des actes , suivre encore la 
loi du contrat. Quand la Loi exige certaines formalites, lesquel- 
les sonl attachees aux choses memes, il faut suivre la loi de la situa¬ 
tion . 4 Burgundus has expressed the same doctrine in very 
pointed terms. Et quidem in scriptura instrumenti', in solem- 
7iitafibus, et ceremoniis, el generaliler in omnibus, quae ad formam 
ejusqtie perfeciionem pertinent, spectanda est consueiudo regionis , 
ubi fit negotiation Dumoulin says : Aid statutum loquitur de 
his, quce conccrnwit nudam ordinatiouem vel solemnitatem, actus ; 
et semper inspicilur statutum vel consuetudinem loci, ubi actus cel - 


ebralur, give in contractibus, sive in judiciis, sive in testamenlis, 


1 Warrender v. Warrender, 9 Bligh, 11 111, 112; post, § 226c. 

* See ante, § 123; 1 Burge, Comment, on Col. and For. Law, Pt. 1, eh 1, p. 
29, 30; 3 Burge, Comm. Pt. 2, eh. 20, p. 752 to p. 764; Fcelix, Conflict des 
Lois, Kevue Etrang. et Franc. Tom. 7, 1840, § 40 to § 51, p. 346 to p. 360; 
Warrender r. Warrender, 9 Bligh, 111; ante, § 259 c. 

* Erskine's Inst. B. 3, tit. 2, § 39, 40, 41, p. 514, 515; Boullenois, Quest. 
Mixt. p. 5; Bouliicr, Cout de Bourg. eh. 21, § 205 ; 2 Boullenois, Observ. 46, 
p. 467; ante, § 240; 1 Ilcrtii, Op. de Collis. Leg. § 4, n. 59, edit. 1737 ; Id. p. 
209, edit. 1716. Sec also Voet, ad Pand. Lib. 5, tit 1, § 51 ; 1 Boullenois, 
Observ. 23, p. 523 ; Id. p. 446 to p. 466; Henry op Foreign Law, 37, 38; Id. 
224; 5 Pardcssus, Droit Comm. art. 1485; Mr. Justice Martin*in Depau v. 
Humphreys, 20 Martin, K. 1, 22; ante, § 122, § 259 b; post, § 299 a. 

* 2 Boullenois, Observ. 46, p. 467; ante, § 240; 1 Boullenois, Observ. 23, 
p. 491, 492. 

‘ Burgundus, Tract. 4 , n. 7, n.' 29; post, § 300 a; 2 Boullenois, Observ. 46, 
p. 450, 451. 
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sive in instrumentis , aut aliis conficiendis} And again In 
concerneniibu8 'Contraction, et cmergentibus, spedatur loCfts, in 
quo contrahitur; et in concernentibus meram solemnitatem 
cujuscunque actus, locus, in quo ille celebratur . 1 2 Casaregis 
says: Oommunissima enirib est distindio, quod aut disseritur de 
modo p'occnendi in judicio, aut dc junbus contractus, cui robur 
et specialis forma tnbuta est a statuto, vcl a contrahentibus. Et 
in pnmo casu aitendendum sit staiutum loci, in quo judicium 
agitatur; in secundo, vero, casu attendatur statutum loci, in quo 
fuit celebratus contractus , 3 Hertius is still more direct. 
Si Lex actui formam dot, inspiciendus est locus actus, non 
domicilii, non rei sitw ; id est, si de solemnibus quwratur, si de 
loco, de tempore, de modo actus, ejus loci habenda est ratio, ubi 
actus sive negotinm celebratur . 4 Christinoeus, Everhardus, and 
other distinguished jurists, adopt the same doctrine. 5 
And it seems fully established in the common law. 
Thus if by the laws of a country a contract is void, unless 
it is written on stamp paper, it ought to be held void 


1 Molin. Opera, Comment. Cod. Lib. 1, tit 4, l. 1, Conclus. de Statut. Tom. 
3, p. 554, edit 1681; post, § 441, 479 k. 

a Molin. Opera, tit. 1, De Fiefs, § 12, Gloss. 7, 11. 37, Tom. 1, p. 224, edit. 
1681. 

* Casaregia, Disc. Comm. 179, n. 59. 

4 Ilertii, Opera, Collis. Leg. § 4, n. 10, p. 126; Id. n. 59, p. 148, edit. 1737; 
Id. p. 179, p. 209, edit 1716; post, § 3, 8, 10, 11. See also, Cochin, (Euvrea, 
Tom. 1, p. 72, 4to edit.; Id. Tom. 3, p. 26 ; Id. Tom. 5, p. 697; D’Agucsseau, 
CEuvres, Tom.’4, p. 637, 722, 4to edit. 

* Everhard. Consil. 72, n. 11, p. 206; Id. n. 18, p. 207; Id. 27, p. 209; 
post, § 300 b.; Christin. Deeis. 283, Vol. 1 , p. 355, n. 1 , 4, 5, 8, 9, 10, 11; post, 
§ 800 c.; Molin. Comment, ad Consuit. Paris, tit 1, § 12, Gloss. 7, n. 37, Tom. 
1, p. 224 ; post,JJ 300 d.; 2 Boullcnois, Observ. 46, p. 460,^61; ante, § 122.— 
Dumoulin pushes the doctrine further and says: Et est omnium Doctorum 
sententia, ubicumque consuctudo, vcl statutum locale, disponit dc solemnitate, 
vel foruiil actus, ligari ctiam exteros ibi actum ilium sgerentes, et gestum esse 
valid urn, et eificacem ubique, etiain super bonis solis extra territorium con- 
suetudinis. Molin. Consil. 53, § 9; Molin. Opcr. Tom. 2, p. 965, edit. 1681; 
Burge, Com. on Col. and For. Law, Pt 2, ch.#; p. 865, 866; post, § 441. 
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everywhere; for unless it be good there, it can have no 
obligation in any other country. 1 It might be different, 


1 Alves v. Hodgson, 7 T. R. 287; Clegg v. Levy, 3 Campb. R. 166; Satter- 
waith v. Doughty, 1 Busbee, Law, 314. But sec Chitty on Bills, (8th edit.) p. 
143, note; and Wynne v. Jackson, 2 Russell, R. 351; 3 Burge, Comm, on 
Col. and For. Law, Pt. 2, ch. 20, p. 762. — The case of Wynne v. Jackson, 2 
Russell, R. 351, is certainly at variance with this doctrine. It was a bill, 
brought to stay proceedings at law on a suit, brought in England by the 
holder against the acceptor of bills of exchange, made and accepted in France, 
and which, in an action brought in the French Courts, had been held invalid 
for want of a proper French stamp. The Vice-Chancellor held, “that the 
circumstance of the Bills being drawn iu France, in such a form that the 
holder could not recover on them in France, was no objection to his recover¬ 
ing on them in an English Court.” This doctrine is wholly irreconcilable with 
that in Alves v. Hodgson, 7 T. R. 241, and Clegg v. Levy, 3 Camp. R. 166; 
and if by the laws of France such contracts were void, if not on stamped 
paper, it is equally unsupportable upon acknowledged principles. In the 
case of James v. Cathervfood, 3 Dowl. and lty. 190, where assumpsit was 
brought for money lent in France, and unstamped paper receipts were pro¬ 
duced in proof of the loan, evidence was offered to show, that by the laws 
of France such receipts required a stamp to render them valid; but it was 
rejected by the Court, and the receipts were admitted in evidence upon the 
ground, that the courts of England could not take notice of the revenue laws 
of a foreign country. But this is a very insufficient ground, if the loan re¬ 
quired such receipt and stamp to make it valid as a contract. And, if the 
loan was good per se; but if the stamp was requisite to make the receipt good 
as evidence, then another question might arise, whether other proof, than that 
required by the law’ of France, was admissible of a written contract. This 
case also is inconsistent with the case in 3 Camp. R. 166. Can a contract bo 
good in any country, which is void by the law of the place where it is made, 
because it wants the solemnities required by that law? Would a parol con¬ 
tract made in England, respecting an interest in lands, against the Statute of 
Frauds, be held valid elsewhere ? Would any court dispense with the written 
• evidence required upon such a contract ? On a motion for a new trial, the 
Court refused it, Lord Chief Justice Abbott saying: “ The point is too plain 
for argument. It has been settled, or, at least, considered as settled, ever since 
the time of Lord H$rdwicke, that in a British court we canno^takc notice of 
the revenue laws of a foreign State. It would bo productive of prodigious 
inconvenience, if, in every case, in which an instrument was executed in a 
foreign country, we were \o receive in evidence, what the law of that country 
was, in order to ascertain whether the instrument was, or was not, valid.” 
With great submission to his Lordship, this reasoning is wholly inadmissible. 
The law is as clearly settled, as^hiy thing can be, that a contract, void by the 
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if the contract had been made payable in another coun¬ 
try ; or if the objection were not to the validity of the 
contract, but merely to the admissability of other proof 
of the contract in the foreign court, 1 where a suit was 
brought to enforce it; or if the contract concerned real 
or immovable property, situated in another country, 
whose laws are different, respecting which, as we shall 
presently see, there is a difference of opinion among for¬ 
eign jurists, although in England and America the rule 
seems firmly established, that the law rei sitcc, and not 
that of the place of the contract, is to prevail. 2 

§ 260 a. So, where the forms of public instruments # are 
regulated by the laws of a country, they must be strictly 
followed, to entitle them to be held valid elsewhere. As, 
for example, if a protest of a bill of .exchange, made in 
another State, is required by the laws of that State to be 


law of' the place where it is made, is void everywhere. Yet, in every such 
ease, whatever may be the inconvenience, courts of law are bound to ascertain 
what the foreign law is. Ami it would be a perfect novelty in jurisprudence 
to hold, that an instrument, which, for want of due solemnities in the place 
where it was executed, was void, should yet be valid in other countries. 
We can arrive at such a conclusion only by overturning well-established 
principles. The ease alluded to, before Lord llanhvicke, was probably 
Boucher v. Lawson, (Cases T. Hard. 85); Id. 194, which was the ease of a 
contract between Englishmen, to be executed in England, to carry on a smug¬ 
gling trade against the laws of Portugal. Lord Hanlwicke said, that such a 
trade was not only a lawful trade in England, but very much encouraged. 
The ease is wholly distinguishable from the present ease; and from that of 
any contract made in a country and to be executed there, which is invalid by 
its laws. A contract made in Portugal by persons domiciled there, to carry 
on smuggling against its laws, would or ought to be held void everywhere. 
Sec also 8 Chi tty on Comm, and Manuf. ch. 2, p. 160. 

1 Ludlow v. Van Rens^llac.r, 1 Johns. It. 93; James r. Catherwoocl, 3 Bowl. 
& Ryl. 190. See Clarke v. Cochran, 3 Martin, R. 358, 300, 3G1; Brown v. 
Thornton, 6 Adolph. & Ellis, R. 185; Yates v. Thonfpson, 3 Clarke & Finn. 
R. 564. 

9 Post, § 363 to 873, 435 to 445; Foclix, Confl. des Lois, Revue Etrang. et 
Franc. Tom. 7, 1840* § 40 to 50, p. 346 to p. 
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under seal, a protest, not under seal, will not tfe regarded 
as evidence of the dishonor of the bill. 1 

§ 261. The ground of this doctrine, as commonly sta¬ 
ted, is, that every person, contracting in a country, is 
understood to submit himself to the law of the place, and 
silently to assent to its action upon his contract. Paul 
Yoet lias expressed it in the following language. Quid si 
de contradibas proprie dictis , ct qnidem corum solemnibus confm- 
tio; quis locus spcctabilur , an domicilii contrahentis , an loci , ubi 
quis conirahit ? Iiespondco, affinnanter; Postenus. Quia cen- 
setur quis, scmet contrahendo , legibus istius loci , ubi contretfiit, 
etiam ratione solemnium subjicese voluisre, Ut qucmadmodum 
loci consuciudo subintrgi contractum , ejusque est declarativa ita 
etiam loci statutum} It would, perhaps, be more correct to 
say, that the law of the place of the contract acts upon it, 
independently of any volition of the parties, in virtue of 
the general sovereignty, possessed by every nation, to 


1 Ticknor v. Roberts, 11 Louis. R. 14; Bank of Rochester v. Gray, 2 Hill, 
N. Y. Rep. 227. 

* P. Voet, I)e Stat. § 9, cli. 2, n. 9, p. 2G7; Id. p. 323, edit. 1661; Cochin 
(Euvres, Tom. 5, p. 697, 4to. edit.; Fergusson on Marr. and Div. 397 ; 2 Boul- 
lcnois, Observ. 46, p. 475, 476 ; Id. 500, 501, 502; Casaregis, Disc. 179, § 56; 
ante, § 122. — Boullenois, and some other jurists contest the universality of this 
presumed assent to the law of the place of the contract; and assert, that this 
principle generally and broadly taken, generalement et cruement (nuditer et 
indistinete), is not correct. But whore no other place of performance is pointed 
out, it seems difTicult to see, what oilier law is to govern. See 2 Boullenois, 
Observ. 46, p. 457, 458, 459; Id. 501, 502 to 518; Bouhicr, Cout. de Bourg. 
ch. 21, § 191, 192; Voet, De Stat. § 9, ch. 2, § 10, p. 269 ; Id. p. 325, edit. 1661. 
Hcrtius even goes so far as to say, that the law of the place of a contract does 
not govern, where the party is a stranger, ignorant of its laws: “ Non valet, is 
exterus ignoravit statutum.” 1 Ilertii, Opera, De Collis. Leg. § 4, p. 126, 127, 
§10, edit. 1737; Id. p. 179, edit. 1716. See also, 2^Boullenois, Observ. 46, p. 
502. Can a stranger, living in a country, plead ignorance of the laws of that 
country in his defence ?' Is he not bound by them, whether he knows them, or 
not ? Huberus, on the contrary, holds, that the law of the place of the con¬ 
tract governs, not only in respect to those who arc domiciled, but those who are 
commorant there. Huberus, *Lib. 1, tit. 3, De Conflict. Leg. § 3. 
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^regulate all persons, and property, and transactions, 
within its own territory. 1 And, in admitting the law of 
a foreign country to govern *in regard to contracts made 
there, every natioh merely recognizes, from a principle of 
,comity, the same right to exist in other nations, which it 
demands' and exercises for itself. 2 Some foreign jurists 
make am exception from the general rule in cases of con¬ 
tract, made in a foreign country by any persons, for the 
purpose of evading the revenue system, or the local so¬ 
lemnities, prescribed by the laws of their own country, 
respecting such contracts. 3 Thus, Paul Voet lays it 
down among his exceptions. Nisi quis , quo in loco domicilii 
evitaret molestam aliquant vel sumptuosam solcmnilatcm j, adeoque 
in fraudem sid stdtidi mdld necessitate cogente alio proficiscatur , 
et mox ad locum domicilii , gesto alibi negotio , rcvertatur . 4 Nisi 
etiam extra hcum domicilii velit uti statuto suce patriae favor a- 
bili, quoad solemnia ; tu forte contractus alibi ita gestus , ubi alia 
solemnia crat'd adhibenda , ex aequo et bono in patria, sustinc- 
retur } 5 

§ 262. Illustrations of this rule might be easily multi¬ 
plied. Thus, by the English and American law, con¬ 
tracts, which fall within the purview of what is called 
the Statute of Frauds, are required to be in writing; 
such are contracts respecting the sale of lands, contracts 
for the debts of third persons, and contracts for the sale 
of goods beyond a certain value. If such contracts made 
by parol, ( per verbal) in a country, by whose laws they are 
required to be in writing, # are sought to be forced in 
any other country, they will be held void, exactly as 


1 See the opinion of Mr. Chief Justice Marshall in Ogden v. Saunders, 12 
Wheat. R. 832, S38 to 847. 

* Blanchard v. Russell, 18 Mass. R. 1, 4. 

* P. Voet, De Statut. § 9, ch. 2, n. 9, p. 268, Excep. 8,4; Id. p. 324, edit. 1661.- 

4 Ibid. Ex. 2, p. 268, edit. 1715 ' T Id. p. 324, edit. 1661. 6 Ibid. 

C0NFL. 34 
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they are held void in the place where they are’made. 
And the. like rule applies, vice versd, where parol contracts 
are good by the law of the place, where they are made; 
but they would be void, if originally made m another 
place, where they are sought to be enforced, for want of 
certain solemnities, or for want of being in writing, as 
required by the local law. 1 It is a very different ques¬ 
tion, as we shall presently see, what rule is to prevail, 
where the contract respects real or immovable property, 
and the law of the place of the contract and that of the 
situs rei require different forms and solemnities to give 
validity to them. 2 

§ 262 a. But, suppose goods are bargained for by a 
merchant in one country, to be paid fol on delivery by 
a merchant in another country, who is domiciled there, 
and has given the order therefor; and the law of the 
country, where the bargain is made, does not require, 
that there should be any memorandum thereof in 

1 2 Boullenois, Obscrv. 33, p. 459, 4G0, 461 ; 1 Boullenois, Observ. 46, p. 492 
to p. 498; Id. 499; Id. 506 ; Id. 523; Erskine’s Inst. B. 3, tit. 5, § 39, 40; 
"Vidal v. Thompson, 11 Martin, It. 23; Casarcgis, Disc. 179, n. 59, 60; 1 
Hertii, -Opera, De Collis. Log. p. 148, § 59, edit. 1737; Boullenois, Quest, do 
la Contrar. des Loix, p. 5; Livermore, Diss. p. 46, § 41; i Burge, Comm. Pt. 
1, ch. 1, p. 29; 3 Burge, Comm. p. 2, ch. 20, p. 758 to p. 762, 769; Alves v. 
Hodgson, 7 T. R. 241; Clegg »>. Levy, 3 Camp. 166. But sec Wynne v. 
Jackson, 2 Russell, R. 351; and James v. Catherwood, 3 Dowl. & Ryl. 190; 
ante, § 260, and note, p. 216; post, § 362 to § 373. Ilertius seems to think, 
that, if foreigners in another country make a contract according to the law 
of their own country, (both belonging to the same country,) in such a case, 
the contract will avail in their own country, even if not made according to 
the lex loci contracts. 1 Hertii, Opera, De Collis. Legum, § 10, p. 126, 128, 
edit. 1737 ; Id. p. 179, 180, 181, edit. 1716. So is "Voet, de Statut. § 9, ch. 2, 
Excep. 4, p. 268, edit. 1716; Id. p. 325, edit. 1661. But Boullenois has observed, 
that he does not find any authors, who are of opinion, that such a contract 
made elsewhere, according to the law of their own country, ought to have 
place even beyond the country. 2 Boullenois, Observ. 46, p. 459. 

* Post, § 368 to 878, § 435 to 445; 1 Boullenois, Observ. 28, p. 448 to p.' 
472 . 



eg. vni,] foreign contracts. 399 

writing; but the law of the country, where the delivery 
is to be made, does require such a memorandum in 
writing. By what law is "the bargain to be governed; 
by the l&w of the place of the bargain, or by that of 
the place of delivery? It seems to have been thought, 
that, in such a case, the law of the place of delivery is 
to govern. 1 . • 

. § 263. (5.) Another rule illustrative of the same gen¬ 
eral principle is, that the law of the place of the contract 
is to govern, as to the nature, the obligation, and the 
interpretation of* the contract Locus contractus regit actum? 


1 The case of Acebal v. Levy, 10 Bing. R. 876, seems to have involved this 
very question, although it does not appear to have attracted the attention 
either of the Bar or of the Court. The case went otT upon a supposed vari¬ 
ance between the counts and the evidence. The statement of the facts in the 
body of the Report docs not show whether the goods in the case, which were 
sold and shipped at Gigon in Spain, by order of an agent of the defendants, 
were to be sent to the defendants in England, were sold to be paid for in Eng¬ 
land after their arrival and delivery there, or were to be paid for on their 
shipment. But Lord Chief Justice Tindal, in delivering the opinion of the 
Court said, that in point of fact the parol evidence at the trial, established, 
that the price of the goods was to be the current shipping price at Gigon; 
and to be paid for on the delivery thereof in England. The defendants 
refused to receive them; and the agent of the plaintiff then sold them for 
account of the plaintiff, and the aetion was brought for the difference between 
the price of the purchase, and the sale thus made. One of the objections 
taken was, that there was no memorandum in writing required by the Eng¬ 
lish Statute of Frauds. The objection was not sustained, because the Court 
thouirht, that there was a sufficient memorandum: but the memorandum 
varied from the counts in the declaration. But the Court and Bar seem to 
have supposed, that the English Statute of Frauds did apply to the case; 
which js certainly a matter open to much discussion, and as wo shall presently 
gee, (post, § 285, § 318,) has been thought open to a very different conclusion. 
See Vidal ». Thompson, 11 Martin, R. 23, 24, 25. 

* 1 Emdr. Assur. ch. 4, § 8, p. 122, 125, 128. See Casaregis, Disc. 179, § 
60; Erskine’s Inst. B. 3, tit. 2, § 39, 40, p. 514, 515; Delvalle v. Plomer, 3 
Camp. R. 47; Harrison v. Sterry, 5 Cranch, 289; Le Roy v. Crowninshield, 
2 Mason, R. 151; Van Reimsdyko v. Kane, 1 GalHs. R. 371 ; 2 Kent, Comm. 
Lect. 37, p. 394, Lect. 39, p. 458 to 469, 3d edit.; S. P. Fergusson v. Fyffe, 8 
Clark & Fin. 121, 140. 
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'Again: Quod si de ipso contractu quceratur (says Paid Voet) 
seu de naturd ip'sius, sen de its, quce ex naturd contracts 
vemimtj pvta. fidejussione, etc., etiam spectandum est loci star- 
tutum, ubi jcontradus celebratur; quod ei contrahmtes sernet 
accommodate prcesumantur. 1 First, as to the nature of the 

—---*--- 

1 r. Voet, De Stat. § 9, ch. 2, § 10, p. 2G9, edit 1737; Id. p. 253, edit. 1661. 
J. Voet is still more full on the same point. Yoct, ad Pand. Lib. 4, tit 1, § 29, 
p. 240, 241. Si advcrsus contractual (says he) aliudve negotium gestum fac- 
tumve restitutio desideretur, dum quis aut metu, aut dolo, aut errore lapsus, 
damnum sensit contrahendo, transigendo, solvendo, fiflejubendo, heriditatem 
adeundo, aliove simili modo; recte interpretes statutisse arbitror, leges regi- 
onis in qu& contractum gcstumve est id, contra quod restitutio petitur, locum 
sibi dcbere vindicarc in terminenda ipsa restitutionis controvcrsik, sive res 
illie, de quibus contractum est et in quibus laisio contigit, eodem, in loco, sivo 
alibi sitae sint Nec intercrit, utrum laisio circa res ipsas contigerit, veluti pluris 
minorisvc, quam tequum est, errore justo distractas, an vero propter neglecta 
solemnia in loco contractus' desiderata. Si tamen contractus implemcntum 
non in ipso contractus loco fieri debcat, sed ad locum alium sit destinatum, 
non loci contractus, sed implement leges spcctandas esse ratio suadet: ut ita, 
secundum cujus loci jura implementum accipcre debuit contractus, juxta ejus 
etiam leges rcsolvatur. Boullenois says, that Jurists distinguish four things in 
contracts. (1.) Substantial contractuum; (2.) Naturalia contractuum; 
(3.) A^cidentalia contractuum; (4.) Solemnia contractuum. He says: Us 
appcllent substantiala contractuum, tout ce qui sert & la composition 
interieurp. des contrats; e’est-k-dire, tout ce qui est de Pessence deter¬ 
minant la nature de chaque acte, et Bans quoi il no seroit pas un tel 
acte. Substantialia sunt, quae ita formam et cssentiam uniuscujusque actfis 
constituunt, ut sine iis talis actus esse non possit, cum forma dat unicuique 
esse id, quod est. Suivant cette definition, le consentement des Parties dans 
tous les contrats, la chose, et les prix de la chose dans un contrat de vente, 
pertinent ad substantialia contractuum et ad spcciem contracts contitu- 
endam; et elles sont tellement necessaires, intrinsiques et constitutives d’un 
cpntrat, que sine iis actus qui gcritur, non valeat. Naturalia contractuum, ce 
sont les suites et les engagements qui fluent et derivent de la nature et de 
Fespfece des contrats, doqt il s'agit. Naturalia contractum dicuntur ea, quaa 
pendent et manant k natura et potestate cujusque aettis; sed ejus formam 
non constituunt Telle est la garantie dans la vent& Mais par rapport k 
ces engagements qui derivent des contrats, on en distingue de deux sorfces. 
IJ y en a, quaa sunt interna, intrinseca, et inseparabilia; e’esfc-k-dire, qui 
sont li& et attaches k chaque espfece de contrats, et qui sont propres k 
chacun de ces contrats, suivant la differente nature, dont iis sont Que 
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contract; by which is meant th^ose qualities, which prop¬ 
erly belong to it, and by law or custom always accompa'- 
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natures contractus coherent, et sunt veluti propri® possessiones, propri® 
afTectiones ab essentialibus cujusquo contractfts principii senatm.' Telfe, est, 
dans un contrat de vente, la necessity qpe le doinaine dc la chose vendue, 
soit transfdre k 1* Acqudreur; ct St cet egard on ne peut se soustraire it ces 
ehoses; on ne pourroit pas cn eflct stipuler, que le domino de la chose vendue 
ne passeroit pas k 1’acqudreur; et il y cn a qui ne naissent que de l’usage ordi¬ 
naire ou on est d’en convenir, et qui, k raison de ce, sont, loujours presumes, 
6tre convenus paries Parties. Qiub ex consuetudine etiam insunfc eontractibus, 
quae consuctudo in naturam quasi contractus transiit; et on les appelle, ex¬ 
terna et separabilia. TcHe est la garantie de fait dans une cession, et k eet 
dgard on peut y deroges, les Parties peuvent stipuler qu’il n’y aura d’autre 
garantie que cello que 1’ on appelle garantie de droit. Accidentalia contractfis, 
ce sont les ehoses, qui ne sont point de la substance constitutive de 1’ acte, qui 
no fluent et ne derivent point de sa nature et de son espccc, et ne tombent 
point en convention ordinaire; mais qui ne so reneontrent dans les contrats 
que parccque les parties en conviennent. Accidentalia contractus ea sunt, qu® 
neque substantiam contraetuum constituunt, neque ex natura et potesjatc con¬ 
tractfis dimanant, sed pro voluntate contrahentium, adjici eontractibus solent, 
veluti varia pacta. Je voudrois ajouter, ct encore cellos, qui ne sont requises 
que par des dispositions legales, k la verite, mais jnires locales comnic la ndccs- 
sitd de donner caution pour la garantie d’un contrat, laquelle a lieu dans cer¬ 
tains endroits. Enfin, il y a, solcmnia contraetuum; ct on cn distingue de 
deux sortes, solcmnia inteinscca, et solcmnia cxtrinseca. Solcmnia intrinscca 
sunt ea, quae insunt in ipsa forma cnjusque actus, neque separari ad ea po&- 
sunt; telles sontles ehoses qui appertionnent k la preuve at k l’authenticitd de 
l’acte, et qui comme telles sont partie de ce qui constitue l’etre et Texistencc 
de oet aete: aussi sont-elles appellees par quclques-uns substantialia contrac- 
tuura. Solcmnia extrinseca sunt ca, jaj^ite actui per se formam habenti, ct ultra 
conventionem contrahentium sed ad ipsam conventionem roborandam, extrin- 
secus acccdunt, et ce sont les ehoses, qui n’appartenant en rien k la compo¬ 
sition intnosiquo de l’acte, sont seulement requises, post actum originatum, 
pour lui procurer son execution. La solemnite iutrinsique est tellement neces- 
saire, que si on l’omet, 1’acte n'est pas acte, il n'a nul etre, nulle existence; 
l’omission vitiat et corrumpit actum; raison pourlaquelle on la place volontiers 
inter substantialia contraetuum. Mais k l’dgard de la solemnity extrinsique, il 
n’en est pas toujours de meme, aliquando obmissa impedit exccutioncm ex 
omni parte. 1 Boullenois, Observ. 23, p. 446 to p. 448. Sec also, 2 Burge, 
Com. on Col. and For. Law, Pt. 2, eh. 9, p. 848, 849, 850; 3 Burge, Comm, on 
Col. and For. Law, Pt 2, ch. 20, p. 758, 759, 762, 763 ; Don„ v. Lipprqan, 5 
Clark & Fin. 1, 12, 19. 
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ny it, or inhere in it. 1 Foreign jurists are accustomed,to 
call'such qualities Naturalia contracttis. 2 : Ea-enim; quce auc- 
toritate legis vel consuetudinis contraQtutn corhdantur, eidem adher¬ 
ent, Naturalia d Dodoribus appellantur. Ley mint; altera ext 
quasi natnra, et in naturam transit. Atque quoad naturalia con ■ 
traduum etiam forenses statuta loci contractus observare debent? 
Thus, whether a contract be a personal obligation, or a 
real obligation; whether it be conditional, or absolute; 
whether it be the principal, or the accessory; whether 
it be that of principal or surety; whether it be of lim¬ 
ited or of universal operation; these are points properly 
belonging to the nature of the contract, and are depend¬ 
ent upon the law and custom of the place of the con¬ 
tract whenever there are no express terms in the con¬ 
tract itself, which otherwise control them. By the law 
of some countries, there are certain joint contracts, 
which bigd each party for the whole, in solido ; and there 
are other joint contracts, where the parties are, under 

- * - 

11 Potliicr, as well as other jurists, distinguish between the essence, the nature, 
and the accidents of contracts; tho former includes whatever is indispensable 
to the constitution of it; the next, whatever is included in it, without being 
expressly mentioned by operation of law, but is capable of a severance without 
destroying it; and the last, those things which belong to it only by express 
.agreement Without meaning to contest the propriety of this division,4 am 
•content to include the two former in the single word, nature, as quite conform¬ 
able to our English idiom. Cujas also adopts the same course. See Pothier, 
‘Oblig. n. 5. Sec also 2 Boullenois, Observ. 46, p. 460, 461, 462; Bayu v. 
Vava&eur, 10 Martin, R. 61; Merlin, Repertoire Convention, § 2, it. 6, p. 857; 
Rodenburg, De Div. Stat. tit. 2, ch. 5, § 16 ; -2 Boullenois, Appendix, 50; 1 
Boullenois, 688; 8 Burge, Comm, on Col. and For. Law, Pt. 2, ch." 20, p. 848 
'to p. 851. 

a 1 Boullenois, Observ. 23, p. 446; 2 Boullenois, Observ. 46, p. 460, 481 ; 
Voet, Dc Stat § 9, ch. 10, § 10, p. 287; Id. p. 325, edit. 1661; Ilertius, 
JDe Collis. Leg. Tom. 1, § 10, p. 127; Id. p. 179, 180, edit 1716; post, 
#■801 f. * . 

* I^duterback, Diss. 104, Pt 8, n. 58, cited 2 Boullenois, Observ. 46, p. 
A60/ 
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ciuopmstances, bound only for several and distinct por¬ 
tions. 1 . In such case.the law of the place of the contract 
regulates the nature of the contract, in the absence of 
any express Stipulations. 2 These may, therefore, be said 
to constitute the nature of the contract. 8 


i J * 

1 4 Burge, Comment, on Col. and For. Law, Ft. 2, ch. 7, § 2, p. 722 to p, 
735; post, § 322. 

•‘Pothier on Oblig. n. 261 to 268; Van Lceuwcn, Comment. B. 4, ch. 4, § 1; 
Fergusson a. Flower, 16 Martin, R. 312; 2 Boullenois, Observ. 46, p. 463; 
Code Civil of France, art. 1107, 1202, 1220, 1222; Id. Code de Comm. art. 22, 
140. One may see, how strangely learned men will reason oti subjects of this 
nature, by consulting Boullenois. lie puts the case of a contract made in a 
country, where all parties would be bound in solido, and by the law of their 
own domicil, they would be entitled to the benefit of a division, and vice vers&; 
and asks, What law is to govern ? In each case he decides, that the law should 
govern, which is most favorable to the debtor. “ Ainsi, les obliges solidairea 
out contract^ sous une loi, qui leur est favorable"; j’einbrasse eette loi; elle 
leur est contraire, j’embrasse la loi de leur domicile.” 2 Boullenois, Observ. 
46, p. 463, 464. See also Bouhier, ch. 21, § 198, 199. 

* See Henry on Foreign Law, 39. Pothier on Obligations, n. 7, has ex¬ 
plained the meaning of the words, the nature of the contract, in the following 
manner. “ Things which are only of the nature of the contract arc? those, 
which, without being of the essence, form a part of it, though not expressly 
mentioned; it being of the nature of the contract, that they shall be included 
and understood. These things have an intermediate place between those, 
which are of the essence of the contract, and those which arc merely acciden¬ 
tal to it, and differ from both of them. They differ from those, which are of 
the essence of the contract, inasmuch as the contract may subsist without 
them, and they may be excluded by the express agreement of the parties; 
and they differ from things, which are merely accidental to it, inasmuch as 
they form a part of it without being particularly expressed, as may be illus¬ 
trated by the following examples. In the contract of sale the obligation of 
warranty, which the seller contracts with the purchaser, is of the nature of the 
contract of sale; therefore the seller, by the act of stile, contracts this obliga¬ 
tion, though the parties do not express it, and there is not a word respecting it 
in the contract; but as the obligation is of the nature and not of the essence 
of the contract of sale, the contract of sale may subsist without it: and if it is 
agreed, that the seller shall not be bound to warranty, such agreement will be 
valid, and the contract will continue a real contract t>f sale. It is also of the 

' a 

nature of the contract of sale, and as soon as the contract is completed by the 
consent of the parties, although before delivery, the thing sold is at the risk of 
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§ 264. An illustration may be taken from a case often 
ptit by the civilians. By the law of some countries a 
warranty is implied in all cases of sale; by that of oth¬ 
ers, it is not. Suppose a contract of sale is made in any 
of the former countries, by parties domiciled in any of 
the latter countries. If the contract is to be executed in 
the country where it is made, a warranty will be implied, 
as an incident arising from the nature of the contract; if 
it is to be executed in the place of the domicil of the par¬ 
ties, for reasons, which we shall presently see, no war¬ 
ranty will be implied. 1 By the civil law, there is an im¬ 
plied warranty, as to the quality and soundness of goods 


the purchaser; and that, if it happens to perish without the fault of the seller, 
the loss falls upon the purchaser, who is, notwithstanding the misfortune, liable 
for the price; but as that is only of the nature, and not of the essenee of the 
contract, the contrary may be agreed upon. Whim a thing is lent to be speci¬ 
fically returned [cornmodatur,] it is of the nature of the contract that the bor¬ 
rower shall be answerable for the slightest negligence in respect to the articles 
lent. ^Ie contracts this obligation to the lender by the very nature of the 
contract, and without any thing being said about it. But as this obligation is 
of the nature, and not of the essence of the contract, it may be excluded by an 
express agreement, that the borrower shall only be bound to act with fidelity, 
and shall not be responsible for any accidents merely occasioned by his negli¬ 
gence. It is also of the nature of this contract, that the loss of the thing lent, 
when it arises from inevitable accident, falls upon the lender. But as that is of 
the nature, and not of the essence of the contract, there may be an agreement 
to charge the borrower with every loss, that may happen until the thing is re¬ 
stored. A great variety of other instances might be adduced from the different 
kinds of contracts. Those things, which are accidental to a contract, are such, 
as, not being of the nature of the contract, are only included in it by express 
agreement. For instance, the allowance of' a certain time for paying the 
money due; the liberty of paying it by instalments; that of paying another 
thing instead of it; of paying to some other person than the creditor; and the 
like, are accidental to the contract; because they are not included in it with¬ 
out being particularly expressed.” 

1 Pothier, Oblig. n. 7; 2 Boullenois, Obser. 46, p. 475, 476; Id. 460 to 468; 
Code Civil of France, art. c l 1 # 85; Voct, De Statut. § 9, ch. 2 , § 10, p. 269, edit. 
1715; Id. p. 325, edit. 1661; 3 Burge, Comm, on Col. and For^ Law, Pt 2, 
ch. 20, p. 769, 770. 
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sold:; by the common law, there is not. 1 A sale o£ goods 
in England would be governed by the common law; a 
sale in a foreign country, under the civil law, would be 
governed by that law^ as to this implied warranty. Boul- 
lenois lays down this as one of his fundamental rules, in 
the interpretation of contracts. Whenever (sa^3 he) the 
controversy respects movables, of^which an immediate 
delivery is made, the law of the place of the contract is to 
govern; adopting on this point the doctrine, although 
not the reasoning of Colerus. Consuetudo si quidem loci 
ubi negotium geritur , ita siibintrat ipsum contractum ; ut seemv- 
dum leges loci intelligatur actus fuisse cclebratus , quamvis ea de 
re nihil fuerit expressum? 

§ 265. Another illustration may be borrowed from an 
actual decision under the common law. By the law of 
England an acceptance of a bill of exchange binds the ac¬ 
ceptor to payment at all events. By the law of Leghorn, 
if a bill is accepted, and the drawer fails, and the acceptor 
has not sufficient effects of the drawer in his hands at 
the time of acceptance, the acceptance becomes void. 
An acceptance in Leghorn is governed by this latter law; 
and under such circumstances it has been held void, and 
not obligatory upon the acceptor. 3 

§ 266. Secondly, the obligation of the contract, which, 
though often confounded with, is distinguishable from, its 
nature. 4 The obligation of a contract is the duty to per¬ 
form it, whatever may be its nature. It may be a moral 


1 Pothicr, Pand. Lib. 19, tit. 1, art 6, § 48 to 51; 2 Black. Comm. 451; 2 
Kent, Comm. Lect. 39, p. 478 to 481, 3d edition. 

* 2 Boullenoia, Observ. 4G, p. 475, 476. 

* Burrows v. Jemino, 2 Str. R. 733 ; 2 Eq. Abr. 526 ; S. P. Pardcssus, Tom. 

5, art 1495, p. 270, 271. * 

4 Sea 2 Bou^enois, Observ. 46, p. 454, 460, 462, 463, 464 ; 3 Burge, Comm, 
on Col. and For. Law, Pt. 2, ch. 20, p. 764, 765. 
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obligation, or a legal obligation, or both. But when we 
speak of obligation generally, we mean legal obligation, 
that is, the right to performance, which the law confers 
on one party, and the corresponding # duty of performance, 
to which it binds the other. 1 This is what the Ftenck 
jurists cal ^Le lien du contrat (the legal tie of the contract), 
Onus conventionis, and \ghat the civilians generally cajl Vin- 
cidum juris, or Vinculum obligationis? The institutes of Jus¬ 
tinian have thus defined it. Obligatio est juris vinculum, quo 
necessitate adstringimur alicvjus rei solvendce , secundum nostree 
civitatis jura? A contract may in its nature be purely 
voluntary, and possess no legal obligation. It may be 
a mere naked pact {nudum pactum). It may possess a le¬ 
gal obligation; but the laws may limit the extent and 
force of that obligation in personam , or in rem. It may 
bind the party personally, but not bind his estate; or it 
may bind his estate, and not bind his person. The obli¬ 
gation may be limited in its operation or duration; or it 
may be revocable or dissoluble in certain future events, 
or under peculiar circumstances. 4 

§ 266 a. An illustration may be readily seen in the 
common case of a Scotch heritable bond. It is well 
known, that by the common law of England a bond, 
which is also a charge oh land, as for example, a bond, 
accompanying a mortgage of land as a security, is prima¬ 
rily, in a contest between the heir and the administrator, 
a charge on the personal estate, and of course the heir 


1 See 3 Story, Comm, on Constitution, § 1372 to 1379; Ogden v. Saunders, 
12 Wheaton, 213; Pothier on Oblig. art 1, n. 1, p. 173, 174, 175. 

* 2 BouUenois, Observ. 46,'‘p. 458, 459, 460. 

• Inst. Lib. 8, tit. 14 ; Pothier, Pandect. Lib. 44, tit 7, P. 1, art. 1, § 1; Po¬ 
thier, Oblig. n. 173, 174.‘ 

♦ See 2 Boullenois, Observ. 46, p. 452, 454; Code Civil of Fr^pce, art. 1168 
to 1196. 
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has a right iji equity to be relieved therefrom, so far as 
there are personal assets to discharge the bond . 1 In the 
Scotch law the same rule prevails as to movable debts, 
which are primarily and properly chargeable upon the 
personal assets . 2 But, as to heritable bonds,-a different 
rule prevails; and they are primarily a charge qn the real 
estate of the debtor . 3 Now, supj^se a question should 
arise in England, as, indeed, it has arisen, whether in the 
case of a Scotch movable debt, the heir, upon payment of 
it was entitled to be exonerated therefrom,* and to re¬ 
ceive the amount out of the personal assets in England. 
Upon principle it should seem clear, that he would be 
entitled to the relief and exoneration; for the heir, hav¬ 
ing by the law of the country, where the land lies, a right 
to such relief and exoneration, would have the same right 
in regard to the same debt in every bther country, since 
it properly belongs to the nature, obligation, and inter¬ 
pretation of the contract . 4 • On the other hand a Scotch 


1 1 Story on Eq. Jurisp. § 571, 574 ; Earl of Winclielsea v. Garctty, 2 Keen, 
R. 293, 309. 

s Earl of Winclielsea v. Garctty, 2 Keen, It. 293, 809, 310; post, § 487, 
§ 529. 

* Post, § 48G to 489, § 529; Drummond v. Drummond, 6 Bro. Pari. R. by 
Tomlins, 601. 

4 Earl of Winchclsea v. Garetty, 2 Keen, R. 293, 308, 309, 310. Upon this 
occasion Lord Langdalc said: “ By the law of England, the personal estate is 
the primary fund for the payment of all debts contracted by the deceased per¬ 
son, whose estate it was. By the law of Scotland movable debts are primarily 
and properly chargeable upon the personal estate. The creditor may, indeed, 
enforce payment against the real estate in the hands of tho heir; but if he docs 
so, the heir is entitled to relief against the executors out of the personal estate; 
in other words, according to the law of Scotland, the real estate, though sub¬ 
ject to the payment of movable debts, is only a subsidiary fund for the purpose 
of payment Payment by the heir does not extinguish the debt, but vests in 
him the right to recover tho amount against the personal estate and constitutes 
him & creditor against the person^ estate; and whether he can enforce pay¬ 
ment against the personal estate, which is to be distributed according to the 
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heir, paying a heritable bond, would.be entitled to no. 
such relief or exoneration, because the debt is primarily 

laws of another country, which makes the personal estate the primary fund for 
the payment of .debts, is the question. Prim& facie there would seem to be no 
difficulty; the hoir, having by flic law of tte'country in which the land lies, a 
right to relief'or exoneration, would seem to be at liberty to make that right 
available In a country, where £c personal estate is the primary fun^Eor the 
payment of all debts.' But it is objected, that in all the opinions, upon whi<jh. 
the finding of the Master rests, it lias, been assumed, that the law of domicil 
makes no difference; whereas it is clear, that the domicil determines the law 

* 4 

by which the personal estate is to be distributed; and, that, although it be true, 
that in England, the personal estate must be applied Jn exoneration of the 
English heiivof real estate, yet, that the right of the heir to be exonerated is 
founded on the law peculiar to England, and that a foreign heir of foreign 
lands is not entitled to the same relief as an .English heir of English lands. 
The law of England, it is said, affords no relief to foreign real estate out of 
Eng\jsh personal estate; and although the law of Scotland regulates the ad¬ 
ministration of the real estate, and provides that the real estate, if applied in 
payment of personal debts, shall be exonerated out of the personal estate, the 
proposition must be limited to personal estate, of which the distribution is regu¬ 
lated according to the law of Scotland, and consequently to the personal estate 
oi debtors domiciled in Scotland. Several cases were cited. They sufficiently 
'establish the propositions, which are not disputed on either side; and Drum¬ 
mond v. Drmmond establishes, that a Scotch heir is ultimately liable to pay 
heritable debts, which have, in the first instance, been paid out of the personal 
■estate distributable according to the law of England; but no case has occurred, 
in which it lias been decided, that the Scotch heir, having paid movable debts, 
is entitled to be relieved out of the personal ‘estate distributable according to 
the law of England; and that is the question .here. The personal estate is 
taken by the administrator, according to the law of England, subject to the 
payment of all the debts of the intestate. The real estate is taken by the heir, 
according to the law of Scotland, subject to the payment of all movable debts, 
■but with a right of relief out of the personal estate, and subject to the payment 
.of all heritable debts without such right of relief. As to the heritable debts, in 
Respect of which there is no such right of relief, the heir is not entitled to the 
benefit of the English law, which makes the personal estate subject to the pay¬ 
ment of all .debts. The Scotch law, which makes the heir ultimately liable to 
the payment of such debts, and which governs the distribution of the real 
estate,^prevails in favor of the persons entitled to the personal estate distribu¬ 
table according to the laws of England. As to personal debts, in respect of 
wf^ch there is such a right to relief, the English law subjects the personal es¬ 
tate to-all debts ;' the Scotch law relieves the*real estate, as far as it can con¬ 
sistently with the claims of the creditors. The heir, by paying, satisfies the 
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by the local law a charge on* the real estate; 1 and if such 
heritable*borid should be paid by an English administra¬ 
tor out of the personal assets, he would be entitled to 
reimbursement from the Scotch heir. 8 

, § 267. It would be easy'to multiply illustrations under 
this head. * Suppose a contract by the law of one country 
to involve no personal obligation, (%s was supposed to b6 
the law of France in a particular case which came, in 
judgment,) 8 but merely to confer a right to proceed in 


creditor, but at the same time acquires for himself a right of demand against 
the executor; he may, if be pleases, take an assignation for the debt, and 
make it available; but that is not necessary, because, •without any assignation, 
his own claim to relief subsists and constitutes him a creditor against the per¬ 
sonal estate. Under these circumstances the question does not appear t<? me 
to be fully stated, when it is said to be, whether a fm’eign heir of foreign lands 
is entitled to the same relief, as an English heir of English lands. The case is, 
that a foreign heir of foreign lands is, in respect of those lands, subsidiarily 
liable to pay debts, to which the personal estate, distributable according to the 
law of England, is primarily liable; and that, having paid the debt, he is by. 
the law of the country, in which the'land lies, constituted a creditor upon the 
personal estate distributable according to the law of that country. And it is 
under these circumstances, and without reference to English tenures, or the 
title to exoneration, which an English heir may possess, that the question arises, 
whether the subsidiary debtor, or the person, who by the law of .a foreign coun¬ 
try is constituted surety for the payment of debts, primarily chargeable on an¬ 
other fund, and paying the debts by force of, and according to the law, which 
constitutes him a creditor upon that other fund, is,-or is not entitled to make 
his title a^to creditors available in another country, where the personal estate 
is distributable, and where the law makes the personal estate primarily liable 
to the payment of all debts. And, upon consideration of the case, I am of 
opinion, that the right of relief or demand against the personal estate, which in 
the administration of the real estate by the law of Scotland is vested in the 
heir; who has paid movable debts, is capable of being made available in Eng¬ 
land, where the personal estate is the primary fund for the payment of all 
debts.” 

1 Drummond v. Drummond, 6 Bro. Pari. It. by Tomlins, 601 ; post, § 486 
to § 489, § 529; Elliot v. Lord Minto, 6 Madd. R. 1ft; Earl of Winchelsea v. 
Garetty, 2 Keen, R. 293, 308 to 310. 

* Robertson on Personal Succession, 209 to 214. 

* Melan v. Fitz James, 1 Bos. & Pull. 138. 

OONFL. 35 
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refn*; puch a contract would' be held everywhere ter 
inr^ol^b no personal obligation whatsoever Suppose, by 
thle law of a particular country, a mortgage' s fbt money 
^borrowed, should, in the absence of any express contract 
to repay, be limited to a mere repayment' thereof out of 
the land, a foreign court would refuse to/entertain a suit 
giying to it a personal obligation. Suppose a contract 
for the payment of the debt of a third person, in- a country 
where the law subjected such a contract to the tacit condi¬ 
tion, that payment must first be sought against the debtor 
and his estate ; that would limit the obligation to a mere 
accessorial arid secondary character; and it would not be 
enforced in any foreign country, except after* a compli¬ 
ance with. the requisitions of the local law. Sureties, 
indorsers, and ‘guarantees are, therefore, liable every¬ 
where, only according to the law * of the place of their 
Contract. 1 ' Their obligation, if treated by such local law, 
as'an accessorial obligation, will not anywhere else be 
‘deemed a^principal obligation. 2 So, if by the law of the 
place ‘of a contract, its obligation is positively and ex 
djrecto extinguished after'a certain period by the mere 
lapse of time, it cannot be revived by a suit in a foreign 
priuntry, whose laws provide no such rule, or apply it 
bnly tb the remedy. 8 To use the expressive language of 
a learned judge, it must be shown, in all such cashs, what 
the laws of the foreign country are, and that they create 
•an obligation which our laws will enforce. 4 

X -.-*__ 

1 * 

*Aymar v. Sheldon, 12 Wend. R. 439. 

r See 'Pothier on Oblig. n. 407; Trimbey v. Vignier, 6 Carr. & Payne, 26; 
£. C. 1 JBihg. N. C. ISl, 159; 4 Moore & Scott, 696; port, § 314, Sian; 3 
"Barge, 'Comm, on Col. aad For. Law, Pt 2, ch. 20, p. 764 to p. 766. 

** See'LeRoy v. Crowninshield, 2 MaSon, R. 161; Pothier, Oblig. n. 636 
$> 639; Vdet, ad Pand. Lib. 4, tit 1, § 29, ad finem. 

4 Lord -Chief «f. Byre, Meian v. Duke of Fitz James, 1 Bos. & PulL 141. 
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• < § 26,7-41. This doctrine was fully recognized in a recent 
case, where the question was as to the rights of parties, 
growing, out of various bonds, executed in a State which 
was governed by the common law, some of the Jbonds 
being designed as security or indemnity to a surety on 
the .other bonds. The Court said: “ These djfferept 

bonds, were entered into in States of the Union where 

♦» 

the common law prevails,, and consequently the rights 
and liabilities of the parties are to be measured by that 
system of jurisprudence; and whatever the plaintiff (the 
assignee of the surety) would be entitled to recover (upon 
the indemnity bond) in a court of law or equity in the 
State where the transaction originated, he is entitled to 
in this Court, in the present form of action.” 1 • 

§ 2G8. Let us take another case,^which has actually 
passed into judgment. By the common law, heirs are 
not bound by the simple contracts of their ancestor, bqt 
only by instruments under seal, declaring them expressly 
bound. By the law of Louisiana, the heirs are ipso faclp 
bound by such simple contracts of their ancestors. 2 .If a 


1 Mr. Justice Bullard, in King v. Harman’s Heirs, 6 Louis. R. 60 7,* 617. 

* Brown v. Richardson, 13 Martin, R. 202. — Mr. Justice Porter, in deliver* 
ing the opinion of the Court in this* case said: “Wo recognize the distinction 
made by the plaintiffs’ counsel between the right and the remedy, and agree, 
with liim, that contracts should be expounded according to the laws "of the 
country where they are made, and enforced according to fko regulations 
which prevail where the debtor is found. It is that distinction, winch gives the 
defendants immunity in this case. For in order to ascertain who is debtor, 
we must recur to the laws of the country where the contract was made; and 
if these laws do not make persons standing in' the character of the appellants 
liable, under the circumstances now in proof, they cannot be, made so by a 
change of jurisdiction. It is true, that, according to our jurisprudence, the 
heir is obliged to pay the debts of the ancestor, if <he accepts the succession, 
unconditionally; but it does not follow, that tho same rule exists in other, 
countries. An embarrassment is created in considering the case, from > a 
fecliqg, which it is difficult to check, that there exists something like a natural. 
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simple contract is mdde in a Stat6 governed by the com* 
mon Jaw, it cannot be enforced in Louisiana against *the 
heirs of the debtor, although they are domiciled in Lou¬ 
isiana. 1 The remedy must be sought through the instru¬ 
mentality of an administration of the assets there. 2 

§ 268 a. To this head, of the obligation of contracts, 
may also be appropriately referred the consideration of 
the nature and extent of the obligation of contracts, in 
respect to their dissolubility or indissolubility in point of 
duration. This topic has been already incidentally dis¬ 
cussed in examining the nature and obligation of the con¬ 
tract of marriage, which indeed is truly a contract; but, 
properly speaking, it is sojnething more, an institution of 
civil society. 3 It has been often urged, especially in 
regard to the contract of marriage, that indissolubility is 
of its very essence; and that, what is of the essence of a 
contract, must be judged of according to the Lex loci con¬ 
tractus. It has been remarked by an eminent Judge that 
this is somewhat a vague, and for its vagueness a some¬ 
what suspicious, proposition, and that there are many 
other things, which may just as well be reckoned of the 
essence of the contract, as this. He afterwards added: 
u The fallacy of the argument , i that indissolubility is of 
the essence,’ appears plainly to be this; it confounds inci¬ 
dents with essence; it makes the rights under a contract, 
or flowing from and arising out of it, parcel of the con¬ 
tract ; it makes the mode in which judicatures deal with 


obligation on the child to pay the parent’s debjs; particularly if he takes any 
of his property. But, that obligation is, in fact, nothing but the creature of 
positive law, and is of course subject to all the modification which the policy 
of different States may induce them to adopt” Id. p. 208.* 

1 Brawn v. Richardson, 13 Martin, R 202. 

• Ibid. 

* Ante, § 108 a; § 218 to 230; Id. 228 c, note. 
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those rights, and with l&e contract itself, part^of the con¬ 
tract ; instead of considering; as in all soundness of prin¬ 
ciple we ought, that the contract and all its incidents and 
the rights of the* parties to it, and the wrongs committed 
by them respecting it, must be dealt with by the Courts 
of the f country where the parties reside, and where the 
contract is to be carried into execution.” 1 These consid¬ 
erations are certainly entitled to great weight; but they 
only show the intrinsic difficulty of laying down any gen¬ 
eral rules on such complicated subjects, which shall be of 
universal application. It will probably be found, that 
the proposition that a contract cannot be dissolved, except 
in the manner and under the circumstances prescribed by 
the law of the place where it was made, if true at all, must 
be asserted with many qualifications and exceptions. Con¬ 
tracts of marriage, and other contracts of a peculiar nature, 
may perhaps require a different exposition in this respect 
from other ordinary pecuniary contracts. And even if a 
contract be indissoluble by the Lex loci contractus, except 
in a special mode, it may nevertheless be thought reason¬ 
able, that that rule should not prevail upon a change of 
domicil, as to an act of the parties done in the latter 
place, where another mode is prescribed, or allowed for 
its dissolution. 2 But of this we shall speak hereafter. 8 

§ 269. Cases sometimes occur, in which the tribunals 
of a foreign country are called upon to decide upon the 
law of another country, where the contract is made ; and 
they by mistake misinterpret that law. In such a case if 
they discharge the parties from the obligation of the con- 


1 t<ord Broughanf in Warrender v. Warrendei> 9 Bligh, R. 114; ante, § 
226 c, note. 

* Warrender v. Warrender, 9 Bligh, 114; ante, § 226 c, note. 

* See post, § 351 a; ante, § 226 a, note. 

35* 



m: CONFLICT OF LAWS'; [CH. VIII. 

t 

tract, in consequence of such iYiisl^terpre tation of the for¬ 
eign law, that ^ffscharge* will not be held obligatory upon 
the’fcourts of the country where the contract was made. 1 
A recent case has occurred on this subject. A bill of exr 

i. ** ■ 

change, drawn in France, and indorsed there, and ac¬ 
cepted and payable in England at^a banker’s, Was "passed 
by an indorsee in discharge of an antecedent debt; and 
upon presentment for payment, it was dishonored, and 
the banker’s clerk by mistake cancelled the acceptance, 
and then wrote on it, “ cancelled by mistake.” After¬ 
wards the indorser, who had so passed the bill in dis¬ 
charge of his debt, cited all the parties, and among oth¬ 
ers, the creditor and holder of the bill, before the tribu¬ 
nals of France, who decreed, that the cancellation oper¬ 
ated as a suspension .of legal remedies against the accept¬ 
or, and consequently discharged the other parties, the 
indorsers, as well as the drawer. A suit was afterwards 
brought by the creditor against the debtor-indorser in 
England; and it was held, that the courts of France had 
mistaken the law of England, as to the effect of the can¬ 
cellation ; and that the plaintiff was entitled to recover 
against the defendant the full amount of the debt, not¬ 
withstanding the decree in the French courts. 2 

§ 270. Thirdly. The interpretation of contracts.— 
Upon this subject there would scarcely seem to be any 
loom for doubt or disputation. There are certain gen¬ 
eral rules of interpretation recognized by all nations, 
which form the basis of all reasoning on the subject of 
contracts. The object is to acertain the real intention of 
the parties in their stipulations; find when the latter are 
Bilent, or ambiguous, to acertain, what is the true sense of 
the words used, and what ought to be implied in prder to 


1 Novelli v. Rossi, 2 Barn. & Adolph. 757. 


• Ibid. 757. 
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give them their true amd full •effect. 1 * The primary rule 
in all expositions of this sort *is that of cbmm6n sense, so 
well expressed in the Digest*. In cotoventioiiibus contraherv ■ 
timn voluntas, potius quam verba, spcctdriplticuit? Dut in many 
cases the words used in contracts have different meanings 
attached do them in different places by law and by custom. 
And where the words are in themselves obscure, or am¬ 
biguous, custom and usage in a particular place may give 
them an exact and appropriate meaning. Hence, the 
rule has found admission into almost all, if not into all, 
systems of jurisprudence, that, if the full and entire inten- 


1 See Lord Brougham’s striking remarks on this subject already cited 
ante, § 226 e. In Prentiss v. Savage, 16 Mass. R. 23, Mr. Chief Justice Parker 
said: “ It seems to be an undisputed doctrine, with respect to personal con¬ 
tracts, that the law of the place where they are* made shall govern in their 
construction; except when made with a view to performance in some other 
country, and then the law of such country i& to prevaih This is nothing more 
than common sense and sound justice, adopting the probable intent of the 
parties as the rule of construction. For when a citizen of this country enters 
into a contract in another with a citizen or subject thereof, and the contract 
is intended to be there performed, it is reasonable to presume, that both par¬ 
ties had regard to the law of the place where they were, and that the con¬ 
tract was shaped accordingly. And it is also to be presumed, when the con¬ 
tract is to be executed in any other country, than that in which it is made, that 
the parties take into their consideration the law of such foreign country. 
This latter branch of the rule, if not so obviously founded upon the intention 
of the parties as the former, is cqu«illy well settled as a principle in the law 
of contracts.” Mr. Chancellor Walworth, in Chapman o. Robertson, (6 Paige, 
R. 627, 630,) used equally strong language. “ It is an established principle,” 
(said lie,) “that the construction and validity of personal contracts, which 
are purely personal, depend upon the laws of the place where the contract 
is made, unless it was made with reference to the laws of some other place 
or country where such contract in the contemplation of the parties thereto 
was to be carried into effect and performed.” 2 Kent, Com. Lect. 39, p. 457, 
458, 3d edit.; 8 Burge, Com. on Col. and For. Law, Pt. 2, ch. 20, p. 752 to p. 
764. 

* Dig. Lib. 50, tft. 16,1. 219. —Many rules of interpretation are found in 
Pothier on Oligation^, n. 91 to 102; in Fonblanquc on Equity, B. 1, ch. 6, § 11 
to 20, and notes; 1 Domat, Civil Law, B. 1, tit. 1, § 2; 1 Powell on Contracts, 
870 et Beq.; Merlin, Repertoire, Convention, § 7, 366. 
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tion af the parties does not appear from the words of the 
contract, and if it can be interpreted by any custom or 
usage of the *place where it is made, that course is to 
be adopted. Such is the rule of the digest. Semper in 
stipulationibus, et in cccteris coniraciibus id sequimur , quod actum 
est , aril consequcns , id id sequamur , quod in regione in qud actum 
est, frequented ur} Conservanda est consnetudo regionis et dvir 
tatis (says J. Sande) nbi contractum est. Omnes enin\ a& 
tiones nostrw (si non aliter fuerit provisum inter contrahentes) 
interpretaiionem recipiunt a consuctudine loci , in quo contrahitur? 
Usage Js, indeed, of so much authority in the interpreta¬ 
tion of contracts, that a contract is understood to contain 
the customary clauses, although they are not expressed, 
according to the known rule, In coniraciibus tacite veniunt 
ea, quee surd moris et consuetudinis . 1 * 3 Thus, if a tenant is by 
custom to have the outgoing crop, he will be entitled to 
it, although not expressed in the lease. 4. * And if a lease is 
entirely silent, as to the time of the tenant’s quitting, 
the custom of the country will fix it. 6 By the law of 
England, a month means ordinarily in common contracts, 
as in leases, a lunar month; but in mercantile contracts 
it means a calendar month. 6 A contract, therefore, made 
in England for a lease of land for twelve months, would 
mean a lease for forty-eight weeks only. 7 A promissory 


1 Dig. Lib. 50, tit 17,1. 34; 1 Domat, Civil Law, B. 1 , tit. 1, § 2, n. 9; 2 
Boullenois, Observ. 46, p. 490; 3 Burge, Comm.- on Col. and For. Law, Pt. 
2, ch. 20, p. 775, 776. 

* J. Sande, Op. Comm, de Reg. Jur. 1. 9, p. 17. 

* Pothier, Oblig. n. 95; Merlin, Rdpertoirc, Convention, § 7; 2 Kent, Comm. 
Lcct 39, p. 555, 3d edit 

* Wigglesworth v. Dallison, Doug. R. 201, 207. 

* Webb v. Pltimer, 2 B. ajid Aid. 746. 

* 2 Black. Comm. 141; Catesby’s Case, 6 Coke, R. 62 ^ Lacon v. Hooper, 6 
T. R. 224; 3 Burge, Comih. on Col. and For. Law, Pt 8, ch. 20, p. 776, 777. 

7 Ibid. 
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note, topay money in twelve months, would mean in one 
yeaiy-or in twelve calendar months. 1 If a contract of 
either sort were required to be enforced in a’foreign coun¬ 
try, its true interpretation must be everywhere the same, 
that it is, according to the usage in the country, where 
the contract was made. 

§ 271. The same word, too, often has different signi- 
fica^ons in different countries. Thus, the term usance, 
which is common enough in negotiable instruments, 
means, in some countries, a month, in others, two or 
more months, and in others,’ half a month. \ note 
payable at one usance must be construed everywhere 
according to the meaning of the word in the country, 
where the contract is made. 2 3 * There are many other 
cases illustrative of the same principle. A note made 
in England for 100 pounds, would mean 100 pounds 
sterling. A like mote made in America, would mean 
100 pounds in American currency, which is one fourth 
less in value. It would be monstrous to contend, that 
on the English note, sued in America, the less sum only 
ought to be recovered; and on the other hand, on the 
American note, sued in England, that one third more 
ought to be recovered. 8 

§ 271 a. Another illustration may easily be sug¬ 
gested which is not quite so simple in its circumstances. 
Suppose a contract is made in England between two 


1 Chitty on Bills, (8th edit. 1833,) p. 406; Lang v. Gale, 1 M. & Selw. 
Ill; Cockell v. Gray, 3 B. & Bing. 187; Lelfingwell v. White, 1 Johns. Cas. 
99. 

4 Chitty on Bills, (8th edit. 1833,) p. 404, 405. Sec also, 2 Boullenois, 
Observ. 46, p. 447. 

4 See also Powell on Contracts, 376 ; 2 Boullenois, Observ. 46, p. 498, 503; 
Henry on Foreign Law, Appendix, 233; Pardcssus, Droit, Comin. art. 1492; 

3 Burge, Comm, on Col. and For. Law, Pt. 3, ch. 20, p. 772, 773; post, § 272 a, 

§ 307, 308. 
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Englishmen for the sale of lands situated in Jamaica* 
and the 'Vendee agreed to give .£20,000 for the lands, 
without Specifying in what currency. The difference 
between Jamaica pounds currency and English starling 
pounds currency, by the par of exchange, exclusive of 
any premium on bills of exchange on England, is fosty 
per cent. Consequently, £28,000 Jamaica currency 
would constitute only £20,000 sterling. The que^Jion 
might then arise, according to which currency the pur¬ 
chase-money is to be paid. In the absence of all ex¬ 
pressions and circumstances, from which a different 
intention may be inferred, the interpretation of the 
contract would be, that it was payable in the currency 
of the country, where the contract was made, and not 
in that of the situs of the property. 1 Another illustra¬ 
tion may be in case of a sale of lands situated in one 
country, and the contract made in another, and the sale 
to be a certain number of acres for a gross price, or 
at a specific price per acre, the mode of measuring an 
acre, or the contents thereof, being different in different 
countries. The question might arise, whether the acre 
was to be according to the measurement in the one 
country, or in the other. Now, upon this very point 
different opinions and judgments have been held by 
different jurists and tribunals on the continent of 
Europe ; some holding, that the Lex loci contractus ought 
to govern, and others, that the Lex situs ought to govern 
the „ admeasurement. 2 Choppin has reported a case, 
.where the highest tribunal of Orleans held, that the laws 
of the place of the contract should determine the 
admeasurement of the acre. But he disapproves of it, 


1 2 Burge, Comm, on Col. and For Law, Pt 2, ch. 9, p. 860, 861. 
* Ibid. 808, 859. 
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and* say £: Justior tamen est diversa opinio, venditi agri mensu- 
ram ex lege petendam situs prcediorim non loci pactce Ven- 
ditkmis} John Voet holds the same opinion: Sires immo -• 
hilismd certam mensuram debeantur, et ea pro locorum diver - 
sitatevaria sit, in dubio solvi debent juxta mensuram loci, in quo 
sites surd} In respect to movables he holds the opposite 
opinion/that they are governed by'the law of the place 
of yie contract. Dumoulin holds the same opinion as to 
immovables; that they are governed by the Lex situs* 
Unde sta'ntibus mensuris divenis, si fundus venditur ad mensu¬ 
ram, Vet affirmatur, vel mensuratur, non continuo debc £ inspici 
mensura, quee viget in loco contractus , sed in dubio debet attendi 
mensura loci, in quo fundus debet metin, et tradi, et executio 
fieri? He admits, that other jurists differ from him, and 
that other circumstances may vary this interpretation. Et 
ita tenendum, ni&i ex aliis circumstanim comtct, de qua mensura 
senseriid? Indeed; he denies, that any universal rule can 
be established. 6 The same doctrine, that the Lex situs 
ought to govern in the like cases, would seem to be 
favored, if not positively established, in the jurisprudence 
of England and America. 6 . 

§ 272. The general rule, then, is, that in the inter¬ 
pretation of contracts, the law and custom of the place 
of the contract are to govern in all cases where the lan¬ 
guage is not directly expressive of*the actual intention 
of the parties, but it i£ to be tacitly inferred from the 


1 Chopping Opera, De Feudis Andeg. Tom. 2, Lib. 2, tit 3, n. 10, p. 132,183, 
edit. 1611; 2 Boullenoia, Observ. 46, p. 497; 2 Burge, Comm, on Col. and 
For. Law, Pt. 2, cli. 9, p. 858, 859. 

• J. Voet, Lib. 46, tit 3, n. 8, p. 949; 2 Burge, Comm. Pt 2, ch. 9, p. 859; 

2 Boullenoia, Obaerv. 46, p. 497. , 

* Molin. Oper. Comm, ad Cod. Lib. 1, tit. 1,1.1, Tom. 3, Conclua. de Statut 
> p. 554. 

4 Ibid. 


6 Ibid.; post, § 274a. 


• Ante, § 270. 
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nature, and objects, and oocasion of the contract- 1 The 
rule has' been fully recognised* in'the Courts of Com¬ 
mon Law; and it has been directly, decided by those 
courts, that the interpretation Q.f the contract must-be 
governed by the laws of the country where the con¬ 
tract is made. 2 And the rule is founded in .wisdom, 
sound policy, and general convenience.. Especially in 
interpreting ambiguous cop tracts, ought the ciomiqjl of 
the parties, the place of execution, the various provis¬ 
ions and expressions of the. instrument, and other cir¬ 
cumstances, implying a local reference, to be taken 
into consideration. 3 Thus Gothofredus says*: Consuetudo 
regionis sequemur , et idco conditcere ,, concedere , contrahere , et 
quidvis agere pro modo regionis in dubio presuniitur .. Nam sicut 
natura non separetur a mbjecto, ita nec ch consueto. Quod est 
de consuetudine habdur pro pacto . 4 * Burgundus is more full 
and pointed to this point, as we have already seen. 6 
John a Sande expresses the same doctrine in these words. 
Quando verba sunt dubia et ambigua , tunc inspicimns , quod 


1 See the opinion of the Court, delivered by Mr. Justice Martin, in the case 

of I)epau v. Humphreys, 20 Martin, R. 1, 8, 9, 13, 22, 23, 24; Bent v. Lauve, 

3 Louis. Ann. It. 88; Mr. Justice Porter, in pie case of Morris v. Jives, 11 
Martin, It. 730; Courtois v. Carpenter, 1 Wash. Cir. R. 376. 

• Trimby v. Vignier, 1 Bing. New Cases, 151, 159; post, §31C‘a; De la 
Vega v. Vianna, 1 Barn. & .Adolp. R. 284 ; British Linen Company v. Drum¬ 
mond, 10 Barn. & Cresw. 903; Bank of United States v. DondHy, 8 Peters, 
R. 368, 372; Pope v. Nickerson, 3 Story, R. 484 ; Harrison v. Sterry, 5 Cranch, 
289; Wilcox v. Hunt, 13 Peters, R. 378, 379.— We shall presently see, that 
the game rule is adopted in the interpretation of wills. See Lansdowne v. 
Lansdowne, 2 Bligh, R. 60, 88, 89, 91, and cases there cited. Holmes v. 
Holmes, 1 Russ. & Mylne, 660, 662; Chapman v. Robertson, 6 Paige, R. 627, 
630 ; post, § 479 a to 479 n. 

• Ante, § 287. Sec Lansdowne v. Lansdowne, 2 Bligh, Pari- R> 60, 87; 
"post, § 479 m to 479 n. t 

4 Gothofred. ad Pand. Lib. 50, tit. 17, 1. 34 ; Le Brun, Traitd de la Com« 

munentd^Liv. 1, ch. 2, § 46. < 

• Ante, § 287; 2 Bdullenois, Obsorv. 46, p. 451. 
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vetisimiMter a contrahentibus actum sit, aut quid Testator 
senserit. 1 

§ 272 a. One of the simplest eases, to illustrate the 
rule, is the case of a promissory note, made and dated in 
a particular country, payable in a currency which has the 
same name, but is of a different value in different coun¬ 
tries. The question is, what currency is presumed to be 
intended by the parties ? The answer would seem to be 
equally certain, the currency of the country where it is 
payable. Suppose, then, a promissory note dated in 
Dubiin, and thereby the maker promises to pay tQ the 
payee, or order, one hundred pounds in forty drfys after 
date ; and the note is afterwards sued in England ; the 
question would arise, whether the note meant a hundred 
pounds English currency, or Irish currency. This would de¬ 
pend upon another question, where the note was payable, 
as no place of payment was named, in England or in Ire¬ 
land. Now, by the rules of law in the interpretation of all 
such contracts, when no other place of payment is named, 
the contract is treated as a contract made in and governed 
by the law of the place where it is made and dated, and 
therefore it would be interpreted to mean one hundred 
pounds Irish currency, because payable there, and, in¬ 
deed, payable everywhere, where the maker should after¬ 
wards be found. 2 The converse rule would be applied, if 
the note, though drawn in the same terms, and dated at 
Dublin, were upon its face made payable* in London. 8 

§ 273. Boullenois, while he admits the general propri¬ 
ety of the rule, Locus contractus regit actum , contests its 


1 J. h Sandfe, Op. Comm. De Rig Juris. 1. 9, p. 17. 

a Kearney t*. King, 2 Barn. & Aid. R. 301; Spro*?le v. Legge, 1 B. & Creaw 
16. 

1 • Ibid.; ante, § 271; post, § 317; 3 Comm, on Col. and For. Law, Pt. 2, ch. 

20, p. 772, 773; 2 Burge, Comm. Pt 2, ch. 9, p. 860, 861, 862. 
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universality. 1 He seems to think, and some other fhrists 
have adopted the same opinion, that where a contract is 
made between foreigners belonging to the same country, 
who ate not domiciled, but are merely transient.persons, 
in the place where the contract is made, it ought to be 
governed by the law of their own country ; and that this 
rule applies, d fortiori, where they are ignorant of the 
laws of the place where the contract is ipade. 2 ’ Without 
undertaking to say, that the exception may not be well 
founded in particular cases, as to persons merely in tran¬ 
situ, it may unhesitatingly be said, that nothing but* the 
clearest intention on the part of foreigners, to act upon 
their own domestic law, in exclusion of the law of the 
place of the contract, ought to change the application of 
the general rule. 3 &nd, indeed, even then, if the per¬ 
formance of the contract is to be in the same country 
where it is made, it seems difficult, upon principle, to sus¬ 
tain the exception. Huber us has applied the same rule 
to those who are domiciled, and to those who are merely 
commorant, in the place of the contract; that the law of 
the place of the contract is to govern. 4 


1 2 Boullenois, Observ. 46, p. 456, 489, 490. 

8 2 Boullenois, Observ. 46, p. 455 to p. 458; Id. p. 495, 496, 497, 501, 502, 
503, and note.—Boullenois (in p. 494, 495) says: To*return to our question 
upon the interpretation of contracts or testaments, I think the sole rule, 
which can be prescribed, is that of determining it according to the different 
circumstances. These different circumstances will lead us sometimes in favor 
of the law of the place of the contract, sometimes in favor of that of the situs, 
pften in favor of that of the domicil, and often in favor of that where the pay¬ 
ment is to be made. And hence he agrees to Dumoulin’s opinion in his Com¬ 
mentary- on the Code Molin. Comment ad Cod. Lib. 1, tit. 1, 1. 1, Conclus. de 
Statut p. 554; ante, § 263; Bartol. Comment, ad Cod. Lib. 1 , tit 1,1. 1 , n. 
13; post, § 279; 8 Burge, Comm, on Col. and For. Law, Pt 2, ch. 20, p. 775, 
776, 777. 

• See Pardessus, Droit Comm. n. 191, 182; 1 Emdrigon, ch.4, § 8. 

* Huberus, Lib. 1, tit 3, De Confl. Leg. § 2, 3; ante, § 261, note. See Liv¬ 
ermore’s Diss. p. 46, § 42. 
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| 2tf4; Grotius has also affirmed the doctrine in a gen* 
eral form. w If” (says he) “ a foreigner makes a bargain 
with a* native, he shall be obliged by the laws of his 
State; because he, who enters into a contract in any 
place, is a subject for the time being, and must be obedi¬ 
ent to the laws of that place.” Quare etiamsi peregrinua 
cum cive paciscatur, tenebitur ittis legibus ; quia qui in loco alir 
quo cordrahit, tanquam subditus temporarius legibus loci aubjici* 
tur} Em^rigon follows Grotius, and adopts his very lan¬ 
guage. “ A stranger,” (says he,) “ who contracts in the 
territories of a State, is held as a tempprary subject of 
the State, subject to the laws thereof. Lietranger, qui con- 
trade dans les terrcs d’un Hat, est tenu , conime sujet d temps de 
cet Hat, de se soumettre mx lots du pays? Lord Stowell, in 
a passage in one of his most celebrated judgments, has 
refused to acknowledge ignorance of the law of a foreign 
country to be any foundation to release a party from the 
obligation of a contract made there.” 3 

§ 274 a. Dumoulin, while he admits the general rule 
to be, that the law and custom of the place, where a con¬ 
tract is made, ought generally to govern in the interpre¬ 
tation of the contract, at the same time denies that it is 
of universal application. On the contrary, he holds that 
there are cases, in which it ougtit to be disregarded. 
“ M animadvertendum,” (says he,) “ quod dodores pessimb 
inteUigunt, d. I, quia putant rudder et indistinctquod debeat ibi 
mspici locus et consuetudo, ubi fit contractus, et sic jus in loco 
contractus. Quod est falsum ; quinimo jus est in tacita et veri- 
simiHter mente contrahentium. Fac, civem Tubvngensem peregrb 


1 Grotius, B. 2, eh. 11, § 5, n. 2. • 

• Emdrigon, Assur. ch. 4, § 8, Tom. 1, p. 124, 125. Sec also Casaregis, Disc. 
179, n. 60, 61, 62. 

• Dalrymple v. Dalrymple, 2 Hagg. Consist R. 60, 61. 
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euntem per icrbem Italics, vendere ibi domum suam Tubingce vel 
Augustes, an teneatar dare duos fidejussores evictionxs, et de 
dupfo, prout probat statutum foci contractds. Et omnes dicunt, 
quod sic, in quo errant, non intelligentes praxim, et hie non per- 
spicientes ‘ mention, d. I, ques est practica. Ideo contrarium 
dicendum ; quia venditor non est subditus statutis Italics, et star 
tutum illud non concernu rem, sed personam, et sic non potest 
tigarcexlcros, qui non censentur sese obligare ad statutum, quod 
ineunt. Ideo non tenetur cavere, nisi secundum morem sui domi¬ 
cilii, vel secundum jus commune ; nec verum est, quod istud sta - 
tutem concernat solemnitatem et modum contrahendi. Quinimo 
respicit effectum, mcritum, et decisioftem, et dicta lex mal& alle- 
gatur ad materiam primes conclusionis. Faciamus civem Tubin- 
gensem hie vendere vicino domum Geneves, vel Tiguri sitam, ubi 
sit stutidum, quod venditor fundi tenetur de dupfo cavere, per 
duos idoneos cives, ne teneantur litigare extra forum suum. 
Iste est propr ius casus et verus, intellect us, d. 1. in qud dicitur ; 
Venditoi'em teneri cavere secundum consuetudinem loci contrac¬ 
t's ; quod est intelligendum non de loco contractus fortuiti, sed 
domicilld, prout crebrius usuvenit, immobilia non vendi peregrd, 
sed in loco domicilii. Lex autem debet adaptari ad casus vel 
hypotheses, quee solent frequenter accidere: nec extendi ad casus 
raro accidentes. Saltern quando contrarium apparet de ra- 
tione diven'sitatis, vel qudndo sequeretur captio ingerentis. Quia 
qud ratione dicta lex, excludit externum locum situs rei, in quo 
contrahentes non habent domicilium ; multo fortius ’ excluditur 
locus fortuitus contractus, in quo partes peregre transeunt. 
Pedet: Quia quis censetur potius contrahere in loco, in quo 
^lebet solvere, quam in foco, ubi fortuito transiens contra- 
hit. Sed hie venditor eo ipso se obliged, solutionem et tradir 
Uonem realem, per se, vel per alium, facere in loco, in quo 
fundus situs est: etgo ibi contraxisse censetur. Et tamen 
in dubio non attenditur consuetudo foci contracts. Quia 
vgnditor illi non subest, nec ejus notitiam habere preesumir 
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tur, engo mutto .minus consuetudo loci fortuity quam magis ig¬ 
nored} . 

§ 275. Cases, illustrative of the importance of the gen¬ 
eral rule, may be easily found ii\ the jurisprudence of 
modern nations. "In some countries,” (says Boullenois,) 
"the laws give ascertain sense and a certain effect to 
clauses in an instrument, while thf^law's of another coun¬ 
try give a sense and effect more extensive or more re¬ 
strained. For example, at Toulouse, the clause, si sine lib- 
eris } added to a substitution, means a gradual substitu¬ 
tion ; and in other places, it means only a condition, if 
other circumstances do not concur ” 2 The full effect of 
this example may be felt only by a civilian. But an anal¬ 
ogous one may be put from the common law. A con¬ 
tract in England for an estate there situate, or a convey¬ 
ance of such an estate, to A., and the heirs of his body 
begotten, would, before the statute de donis , have been in¬ 
terpreted, to mean a contract for, or a conveyance of, a 
conditional fee-simple ; but since that statute, it would be 
construed to.be a contract for or a conveyance of a fee- 
tail. 3 The rights growing out of these different*interpre¬ 
tations are (as every common lawyer knows) exceedingly 
different; and to construe them otherwise, than accord- 


1 Molin. Opera, Comm, ad Cod. Lib. 1, tit. 1,1. 1, Conclus. de StatuC. Tom. 
3, p. 554 ; 3 "Burge, Comm, on Col. and For. Law, Pt. 2, ch. 20, p. 851,852; Id. 
p. 858, 859. 

* 2 Boullenois, Observ. 46, p. 447, 518, 519. In the French Law substitu¬ 
tion Js either simple or gradual. It is called simple, when one person only 
is substituted for another in a donation; as a donation to A., and if he refuses 
or dies to B. It is called gradual, when there are several substitutes in succes¬ 
sion ; as a donation to A., and if he refuses or dies to B., and if B. refuses or 
dies to C., and if C. refuses or dies to D., etc. etx^ ^Pothicr, Traitd des Sub¬ 
stitutions, art Prelim.; Id. § 8, art. 1. See also, 3 Burge, Comm, on Col. 
and For. Law, Pt 2, ch. 20, p. 855, 856, 857. 

* 2 Black. Comm. 110 to 112. 
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ing to the common law, would defeat the intentipn of the 
parties, and uproot the solid doctrines of law. The sense 
of the terms, and the legal effect of the instrument ought, 
and, it is to be presumed, would be everywhere ascer¬ 
tained by the same mode of interpretation wherever the 
point should come, directly or indirectly, in judgment, in 
any foreign country. 

§ 276. The language of marriage contracts and settle¬ 
ments must, in like manner, be interpreted according to 
the law of the place, where they are contracted. A mo¬ 
ment’s consideration would teach us the inextricable con¬ 
fusion, which would ensue from disregarding the habitual 
construction put by courts of law upon instruments of 
this sort, executed in England, or in France, and brought 
into controversy in any other country. The whole sys¬ 
tem of interpretation of the clauses of marriage contracts 
and settlements in England is in a high degree artificial; 
but it is built upon uniform principles, which could not 
now be swept away without leaving innumerable difficul¬ 
ties behind. What could a foreign court do in interpret¬ 
ing the ’terms, heirs of the body , children, issue , connected 
with other words of limitation, or description, in a mar¬ 
riage settlement or a will made in England ? The intri¬ 
cate branch of English jurisprudence, upon which the 
true exposition of such clauses depends, has tasked and 
exhausted the diligence and learning of the htjghest pro¬ 
fessional minds; and requires almost the study of a life 
to be thoroughly mastered. 1 Probably the system of in- 
, terpretation in similar cases in France does not involve 
fewer difficulties, dependent upon the nice shades of 
meaning of words In different connections, and the neces- 


1 See Fearne on Contingent Remainders, p assim. 
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sary complexity.of matrimonial rights and nuptial con¬ 
tracts, and prospective successions. 1 The general rule is 
in* no cases;,more firmly adhered to, than; in cases of nup¬ 
tial contracts and settlements, that they are to be con¬ 
strued and enforced according to the Lex loci contractus . 2 

§ 276 a. The same doctrine was fully recognized in a 
recent case in England. In tha^case the parties were 
domiciled and married in Scotland, and executed a nup¬ 
tial contract, containing mutual'provisions for the benefit 
of the parties and their offspring. Afterwards the wife 
upon the death of her mother in England, became entitled 
to certain Stock; and the husband filed a bill in chancery 
to have the stock conveyed to him by the trustee thereof, 
without a settlement being made upon his wife in regard 
thereto. The question was, whether the wife was entitled 
to the common equity to a settlement out of*the stock, 
according to the English law. It appeared, that, by the 
law of Scotland, acting upon the interpretation and con¬ 
struction of the provisions of the nuptial contract, the 
wife was not entitled to any such equity to a settlement. 
The Lord Chancellor held, that the Court, in administer¬ 
ing the rights of the parties under that nuptial contract, 
was bound to give the same construction and effect to it 
in England, as the Scottish law would give to it; and he 
therefore awarded the stock to the husband without any 
settlement. 3 

§ 277. The same rule is also universally acknowledged 


1 See 2 Boullenois, Observ. 46, p. 489 to 494, 503, 504, 505,513 j Martyn v. 
ITabrigas, Cowper, R. 174. 

* Feaubert v. Turst, Pree. Ch. 207; De Couclic v. Savatier, 3 Johns. Ch. R. 

190. , 

• Anstruther v. Adair, 2 Mylne & Keen, R. 513, 516. See also Breadal- 
bane v. Chandos, cited in 4 Burge, Comm, on Col. and For. Law, Appendix, 
749, 755. 
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in relation to commercial contracts. 1 Where the terms 
of an instrument, executed by foreigners in a foreign 
country, are free from obscurity, it will be construed ac¬ 
cording to the obvious import of those terms, un)ess there, 
is some proof that, according to the law of the foreign 
country, the true interpretation of them would be differ¬ 
ent. 2 But where a particular interpretation is established, 
that must be followed. Indeed, the courts of every coun¬ 
try must be presumed td be the best expositors of their 

own laws, and of the terms of contracts made with refeiv 

« 

ence to them. And no court on earth, professing to be 
governed by principle, would assume the power to T de¬ 
clare, that a foreign Court misunderstood the laws pf 
their own country, or the operation of them on contracts 
made there. 3 

* • 

§ 278. 'The rehiarks already suggested upon this rule 
cannot be better enforced, than by a quotation from an 
opinion of the late learned Mr. Chief Justice Parker, 
"That the laws of any State cannot by any inherent au¬ 
thority, be entitled to respect extra-territorially, or be¬ 
yond the jurisdiction of the State which enacts them, is 
the necessary result of the independence of distinct sov¬ 
ereignties. But the courtesy, comity, or mutual conven¬ 
ience of nations, amongst which commerce has introduced 
so great an intercourse, has sanctioned the admission and 
operation of foreign laws relative to contracts. So, that 
it is now a principle generally received, that contracts are 
to be construed and interpreted according to the laws of 
the State in which they are made, unless from their tenor 


1 Pardessus, Droit Comm. Tom. 5, n. 1491, 1492; 2 Kent, Comm. Lect 89, 
p. <&>7, 458, Sd edit. 

• King of Spain v. Machado, 4 Russell, R. 225 ; post, § 286. 

• Mr. Chief Justice Marshall, in Elmendorf v. Taylor, 10 Wheaton, R. ISO; 
Mr. Justice Porter, in Saul v. His Creditors, 17 Martin, R. 587. 
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it is perceived, that they were entered into with a view to 
the laws of some other State. And nothing can be more 
juist than this principle. For when a merchant of France, 
Holland, or England, enters into a contract in his own 
country, he must be presumed to be conusant of the laws 
of the place where he is, and to expect that his contract 
is toffee judged of and carried into effect according to 
those laws; and the merchant with whom he deals, if a 
foreigner, must be supposed to submit himself to the same 
laws, unless he has taken care to stipulate for a perform- 
ance^in some other country, or has in some other way 
excepted his particular contract from the laws of the 
country where he is.” 1 

§ 278 a. Hence it is adopted by the common law, as a 
general rule in the interpretation of contracts, that they 
are to be deemed contracts of the place where they are 
made, unless they are positively to be performed or paid 
elsewhere. Therefore, a note made in France, and paya¬ 
ble generally, will be treated as a French note, and gov¬ 
erned accordingly by the laws of France, as to its obliga¬ 
tion and construction. So, a policy of insurance, exe¬ 
cuted in England on a French ship for the French owner, 
on a voyage from one French port to another, would be 
treated as an English contract, and, in case of loss, the 
debt would be treated as an English debt. Indeed, all 
the rights and duties, and obligations growing out of 
such a policy, would be governed by the law of England, 
and not by the law of France, if the laws respecting 
insurance were different in the two countries. 2 

§ 279. It has sometimes been suggested, and especially 
by foreign jurists, that contracts, made between foreigners 


1 Blanchard v. Russell, 13 Mass. R. 1, 4, 5. 

* Donn v. Lippman, 5 Clark & Finn. 1, 18, 19, 20; post, § 317. 
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in a foreign country, ought to be construed according 
to the law of their own country, whenever they both 
belong to the same country. 1 Where they belong to dif* 
ferent countries,' some controversy has arisen as to the 
point, whether the law of the domicil of the debtor, or 
that of the creditor ought to prevail. 2 Where a contract 
is made in a country between a citizen and a fo^Jgner, 
it seems admitted, that the law of the place where the 
contract is made, ought to prevail, unless the contract is 
to be performed elsewhere. 3 In the common law of Eng¬ 
land and America, all these niceties are discarded. 

♦ 

Every contract, whether made between foreigners, or 
between foreigners and citizens, is deemed to be gov¬ 
erned by the law of the place where it is made, and is to 
be executed. 4 

§ 279 a. Hertius has put a case, where a contract 
made in a country is subject to a condition, and the per- 


1 Ante, § 273; 2 Boulionois, Observ. 46, p. 455 to p. 458; Id. p. 495 to p. 
593. — Hertius seems to make the following distinction. After having stated 
the general rule to be; Si lex actui formam dat, inspiciendum est locus actfis, 
nob domicilii, non rci sitae; he adds: Nimirum valet hsec Regula, etiam in 
extero, qui actum celebrat, licet enim hie subjcctu^ revera maneat patriae suae, 
tamen illud, de acto primo est intelligendum, quoad actum vero secundum 
sutditus illius loci sit temporarius, ubi agit, vel contrahit, simulque ut forum ibi 
sortitur, ita statutis ligatur. Non valet si exterus ignoravit statutum. Hertii, 
Opera, Tom. 1, De Collis. Leg. § 4, n. 10, p. 126, 128; Id. edit. 1716, p. 179 
fo 181. 

* See Foelix, Conflict, des Lois, Revue Etrang. et Franc. 1840, Tom. 7, § 21 
to 23, p. 200 to 209; Id. § 40 to 50, p. 46 to 49; 3 Burge, Comm, on Col. and 
For. Law, Pt. 2, ch. 20,,p. 775, 776. 

* SeeiLivermore’s Dissert. § 42, p. 46 ; 1 Hertii, Opera, De Collis. Leg. § 10, 
p. 126, 128; Id. p. 179 to p. 181, edit 1716; Voet, de Statut. § 9, oh. 2, Excep. 
4 ; Id. § 10, p. 268, ed^l715; Id. p. 325, edit. 1661. But see contra, 2 Boul- 
lenois, Observ. 46, p. 459 c ; ante, § 2G3, § 273, 274. 

* Smith v. Meade, 3 Conn. R. 253; De Sobry v. De Laistre, 2 Harr, and 
Johns. R. 193, 228; Peck v. Hibbard, 26 Verm. 703 ; Jacks v. Nicholls, 5 Bar¬ 
bour, 88. 
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fbrmance of that condition takes place in another coun* 
try, the laws of which, are different; and the question is, 
whether the laws of the one, or those of the other ought 
to govern the contract. He answers, that the laws of 
the country where the contract was made; because the* 
condition, when fulfilled, refers back to the time of the 
contiWt. Quid conditio rdrotrahitur ad tempos conventionis} 
J. & Sandb adopts the same doctrine almost in the same* 
words.% ' 

§ 280. The rules already considered, suppose that the 
performance of the contract is to be in the place where 
it is made, either expressly or by tacit implication. 1 * 3 But 
where the contract is, either expressly or tacitly, to be 
performed in any other place, there the general rule is, 
in conformity to the presumed intension of the parties, 
that the contract, as,to its validity, nature, obligation, 
and interpretation, is to be governed by the law of the 
place of performance. 4 * & This would seem to be a result 
of natural justice; and the Roman law has (as we have 
seen) adopted it as a maxim: Contraxisse imusquisque in 
eo loco intelligitur , in quo ut solvcret , se obligat'd? And again, 
in the law, Ant ubi quisque contraxerit. Contractual aytem 
non utique eo loco intelUgitur , quo negotiant gcstum sit ; sed quo 
solvenda est pecunia? The rule was fully recognized, and 


1 Hertii, Opera, De Collia. Leg. § 4, n. 54, p. 147, edit. 1737; Id. p. 207, 
edit. 1716. 

* J. & Sandfc, Comm, ad Reg. Jur. I. 9, p. 18; post, § 287. 

# Ante, § 242. 

4 2 Kent, Comm. Lcct. 87, p. 898, 394, and Lect. 39, p. 459, 3d edit; 

Casaregis, Disc. 179; 1 Emerigon, c. 4, § 8, Voet, de Stat. § 9, ch. 2, § 15, p. 
270, edit 1715; Id. p. 328, edit. 1661; Boullenois, Qu^t Contr. dcs Lois, p. 
839, etc.; 3 Burge, Comm, on Col. and For. Law, Ft. 2, ch. 20, p. 771, 772; 
Donn v. Lippman, 5 Clark & Finned. R. 1, 13, 19; Fergusson v. FyfFe, 8 Clark 

& Finnell. 121. 

4 Dig. Lib. 44, tit. 7,1. 21; ante, § 233. 4 Dig. Lib. 42, tit 5, L 8. 
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acted on in a recent case by the Supreme Court of the 
’United States, where the Court said, that the general 
principle, in relation to contracts made in one place 4o 
be executed in another, was well settled; that they are 
to be governed by the laws of the place of performance. 1 * * ' 

§ 281. Paul Yoet has laid down the same rule. Hinc, 
ratione effect as ct complimenti ipsiiis contractus\ spectatufQlle lo¬ 
cus, in quern destinata est solutio : id, quod ad modum, mensurant, 
usuras, dec. negligentiam, et moram post contractum initum accedenr 
tem referendum est?. He puts the question : Quid si in spe* 
cie, de nummorum ant yedituum solutione difficultas incidat, si 
forte valor sit immutatus, an spectabitur loci valor, ubi contractus 
erat celebratus, an loci, in quern destinata erat solutio. Respon- 
deo; Ex generali Regula, spectandum esse loci statutum, in 
quern destinata erat sojutio? So that, according to him, if a 
contract is for money or goods, the. value is to be ascer¬ 
tained at the place of performance, and not at the place 
where the contract is made. 4 • And the same rule applies 
to the weight or measure of things, if there be a diversity 
in different places. 5 * 7 Everhardus adopts the same" doc¬ 
trine. Quod, cestimatio rci debitce consuleratur secundum 
locum, ubi destinata est solutio, sen defiberatio, non obstante quod 
contractus alibi sit celebratus? TJt videlicit inspiciatur valor 
monetw, qui est in loco destinatcc solutionis? Huberus adopts 
the same exposition. Verum tamen non ita prcecisd respici- 

1 Andrews u. Pond, 13 Peters, R. 65. See Frazier v. Warfield, .9 Smedes 
& Marshall, 220. 

• P. Voet, De Stat. § 9, cli. 2, p. 270, § 12, 14, 15, 16, p.~269 to p. 278, edit. 
1715 ; Id. p. 326 to p. 329, edit. 1661; post, § 301 f. 

• P. Voet, De Stat. § 15, 16, p. 271, edit. 1715 ; Id. p. 328, edit 1661; post, 

801 f. ' , 

• Ibid. 

• P. Voet, De Stat § 15, 16, p. 271, edit 1715; Id. p. 828, edit 1661. 

• Everhard. Consil, 78, n. 9, p. 205 ; post, § 300, b. 

7 Ibid. 
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endrn est- locus, in quo. contradus est initus, ut si partes alium in 
C&nfrahendo locum respexerird, Hie non potius sit considerandus} 
Jpdeed, jt has the general consent of foreign jurists; 2 
although to this, as to most other doctrines, there are to 
be found exceptions in the opinions of some distinguished 
names. '• Thus, John & Sande maintains, that the law of 
the ^fcice, where the contract is made, is to govern, 
although the payment is to be made in another place. 
Denique. inspicitur locus contractus , etiamsi sohdio in alium 
locum sit destinata. Et proinde mensura usurpanda est non loci, 
ubi f rumentum vel vinum cxigitur, sed ubi de co convcntum est? 
The general rule has, however, been adopted both in 
England apd America, In one of the earliest cases, Lord 
Mansfield stated the doctrine with his usual clearness. 
“ The law of the place can never be Jbe rule, where the 
transaction is entered into with an express view to the 
hiw of another country, as the rule, by which it is to be 
governed.” 4 And this has uniformly been recognized as 
the correct exposition in the common law. 6 

§ 282. But although the general rule is so well estab¬ 
lished, the application of it in many cases is not unat- 


1 Huberus, Lib- 1, tit. 3, § 10; ante, § 239; post, 299. 

a 2 Boullenois,.Observ. 46, p. 473, 476; Id. p. 488; 1 Hertii, Oper. De 
Collia^.eg. § 4, n. 53, p. 147, edit. 1737 ; Id. p. 207, edit. 1716'; Voet, ad Fand. 
Lib. 4, tit. 1, § 29 ; Post, § 300 a to § 300 f. 

■ J. k Sandfe, Opera, Comm. De Reg. Jur. I. 9, p. 18. See also Colerus, de 
Process. Exec. Pt. 2, n. 79, cited 2 Boullcnois, Obscrv. 46, p. 475, 476. 

4 Robinson v. Bland, 2 Burr. R. 1077, 1078; Post, § 308 to § 314. 

6 Ludlow v. Van Rensselaer, 1 Jolms. R. 94; Thomson v. Ketcham, 8 Johns. 
R. 189; Fanning v. Consequa, 17 Johns. R. 511 ; Powers v. Lynch, 3 Mass. 
R. 77; 4 Cowen, Rep. 510, note; Van Rcimsdyke v. Kane, 1 Gall. R. 371; 
Cox and Dix i>. U. S., 6 Peters, 172, 203 ; 2 Fonbl. Eq. B. 5, ch. 1, § 6, and 
note; Prentiss v. Savage, 43 Mass. R. ^0, 23, 24; Arije, § 270, 280; 3 Burge, 
Comm, on Col. andJFor. Lav, Pt. 2, ch. 20, p. 752 to p. 754; Id. 771, 772, 
778; Donn v. Lippman, 5 Clark & Fin. R. 1, 13, 19, 20; Tyler v. Trabue, 8 B.. 
Monroe, 306. 

CONJFL. 37 
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tended with difficulties; for it is often a matter of serious 
question, in cases of a mixed nature, which rule ought to 
prevail, the law of the place where the contract is mack?, 
Or that of the place where it is to be performed. 1 In gen¬ 
eral, it may be said, that, if no place of performance is 
stated, or the contract may indifferently be performed 
anywhere, it ought to be referred to the Lex lod contMctus . 2 
But there are many cases, where this rule' will not be a 
sufficient guide; and as the subject is important in its 
practical bearing, it may be well to illustrate it by some 
cases. 8 

§ 283. One of the most simple cases is, where two mer¬ 
chants, doing business with each other, reside ip different 
countries, and have mutual accounts of debt and credit 
with each other for .advances and sales. What rule is to 
be followed’ as to the balance of accounts existing* from 
time to time between them ? Is it the law of the one 


1 See 2 Karnes, Eq. B. 3, ch. 8, § 4; Voet, de "Statute, § 9, ch. 2, § 10. Her- 
tius puts some question under this head. A condition is added to a contract in 
Belgium, which is performed by the debtor in Germany; if the laws of the 
countries are different, which are to prevail ? Hertius says those of Belgium, 
because the condition performed relates back to the time of making the con¬ 
tract. Again, a contract made in one place is confirmed in another; what 
laws are to govern ? He answers, if the confirmation is to give greater credit 
to the contract, as putting it in writing for the sake of proof, the lawx»f the 
place of the contract is to prevail. If to give validity to the contract, the law 
of the place of the confirmation. 1 Hertii, Opera, De Collis. Leg. p. 147, § 
54, 55; Id. p. 207, 208, edit. 1716. 

* Donn v. Lippman, 5 Clark & Fin. R. 1, 13,19, 20; PiSst, § 317. 

• Mr. BuJ'ge has expressed the true sense of the general rule, and its quali¬ 
fications, in the following terms. “ It may be stated generally, that with re¬ 
spect to contracts, of which movable property is the subject, the law of the 
place in which the contract is made will in some respects exclusively prevail, 
although the contract is <b be performed in another; *and that in those respects 
in which it does not prevail, the law of the place where the contract is to be 
performed, must be adopted. But this conclusion is subject to some qualifica¬ 
tions and exceptions." 
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country, or of the other, if there is a conflict between their 
laws on the subject ? If the business transactions are all 
to .one side, as in case of sales and advances, made by a 
commission merchant in his own country for his principal 
abroad ;♦* there the contracts may well be referred to the 
country of the commission merchant, and the balance be 
deerifed due to him according to its laws. 1 For, although 
it may be truly said, that the debt is due from the prin¬ 
cipal, and he is generally expected to pay it, Wjhere he 
dwells; yet it is equally true, that the debt is due where 
the advances are made, and that'payment may be insisted 
upon there v 

§ 284. But suppose the advances have been made in 
the country of the principal, and the goods sold in the 
other country; is the same rule to prevail ? Or, are the 
advances to be governed by the law of the place where 
they are advanced, and the sales of the goods by that of 
the place where they are received by the commission* 
merchant? Suppose both the merchants, in different 
countries, sell goods and make advances mutually fo^ 
each other; and upon the accounts a balance is due 
from one to the other; by the law of what place is such 
balance to be ascertained and paid ? In these and many 
other like mixed cases, the amount of the balance, the 
timfc, and the manner, and the place of payment, the‘true 
principle of the adjustment of the mutual accounts, may 
materially depend upon the operation of the Lex loci , when 
the law of one country conflicts with that of the other. 
The habits of business and trade between the parties may 
sometimes decide these points; but if no such governing 


1 Coolidge v. Poor, 15 Mass. R. 427; Consequa v. Fanning, 3 Johns. Ch. R. 
587, 610. See also Bradford v. Farrand, 13 Mass. R. 18; Milno v. Moreton, 
6 Bum. Bn 353j 359) 365. 
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circumstances are established, the cases must be reasoned 
dut upon principle. Upon principle, it may, perhaps, be 
found most easy to decide, that each transaction is to b£ 
governed by the law of the place where.it originated; 
advances by the law ofcthe place where they are advanced; 
and- sales of goods by the law of the place where they are 
received. 1 The importance of the true rule is peculiarly 
felt in all cases of interest to be paid on balances. 

§ 284 a. This subject was a good deal discussed in a 
recent case, where goods had been consigned for sale in 
Trieste by a merchant'‘of Boston, and advances were 
made by* the agent of the consignees in BQston to an 
amount exceeding the amount of the proceeds of the 
goods when sold. A suit was brought by the consignees 
to recover the balance, and the question was, at what 
rate of exchange the balance was to be allowed; and 
that depended upon another question, whether the balance 
was reimbursible at Boston, or in Trieste. The Court 
held that the balance was reimbursible at Boston, where 
^he advances were made; but that, if the advances^ had 
been made at Trieste, the balance would have been re¬ 
imbursible there. The Court consequently allowed the 
par of exchange at Boston upon the balance, it being 
payable there. 2 

[§ 284 b . On the other hand, it has been very recently 
determined in Louisiana, and apparently in conflict with 
the case last cited, that where an advance was obtained 
in that State from an agent residing there, of a foreign 
principal, on merchandise to be shipped to, and sold by, 


1 See Consequa v. Fanning, 3 Johns. Ch. R. 588, 610; 17 Johns. R. 511; 
Casaregis, Disc. 179. 

* Grant v. Healey, 2 Chand. Law Reporter, 113; S. C. 8 Sumner, R.- 528. 
See post, § 311 a, and note. 
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the latter abroad, the rate of interest on a balance due 
the foreign principal by reason of the proceeds of the sale 
felling short of the advances, must be determined by the 
law of the domicil of the principal, where the merchan¬ 
dise was sold, 1 ] * * 

§,285. Another case may serve to illustrate the same 
doctrine. A merchant in America orders goods to be 
purchased for him in England. In which country is the 
contract to be deemed complete, and by the laws of which 
is it to be governed ? Casaregis has affirmed, that in such 
a case the law of England ought to govern ; for there 
the final assent is given by the person, who receives and 
executes the order of his correspondent. Pro hujus mate - 
rice declaration# prcemittenda est regula ab omnibus recepta, quod 
contractus vel negotium inter abseivtes gestum dicatnr eo loci , quo 
uttimus in contrahendo assentitur, sive acceptat; quia tunc tan - 
turn urduntur ambo consensus . 2 Sic mandati contractus dicitur 
irdtus in loco , quo diriguntur litercc missivce alicujus mercatoris, si 
alter ad quem diriguntur , eas recipit , et acceptat mandatum . 3 He 
goes on to illustrate the doctrine by putting the case of a 
merchant, directing his correspondent, in a foreign coun¬ 
try, to buy goods for him; in which case he says, if the 
correspondent accept the order, and in the execution of 
it he buys the goods of a third person, two contracts 
spring up; the first of mandate between the principal 


1 Ballister v. Hamilton, 3 Louis. Ann. R. 401. Slidell, J., who delivered 
the judgment in this case, observed: “We are aware that this view conflicts 
with the opinion of Judge Story, in Grant v. Healy, 2 Law Rep. 113 ; 3 Sum¬ 
ner, R. 528 ; but wo feel a strong conviction that the rule we have followed, 
accords'with the general mercantile opinion, which in a matter of this sort is 
entitled to great weight” 

* Casaregis, Disc. 179, § 1, 2. See 1 Hertii,* Opera, De Collis. Leg. § 56, p. 
147; Id. p. 208, edit. 1716; 8 Burge, Com. on Col. and For. Law, Pt 2, ch. 
26, p. 758. 

• Ibid. 
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and his agent, and the second of purchase and sale be¬ 
tween the vendor and the agent,* as purchaser in the 
name of the "principal; and both are to be deemed con¬ 
tracts made in the place, where the agent resides; His 
danguage is: Quando Mercator aU$ri\ suo Corresponsori man - 
dot, ut aliquas merces pro se emat , easque sibi transmitted , quo 
casu si Corresponsor accepted mandatum , et in ilUus executionem 
db aliqua tertia persona merces commissas emat , duo perficiurdwr 
contractus: Primus , mandati inter mandantem , et mandatarium, 
et alter , emptionis , et respective venditimis inter eundem manda - 
tarium , uti emptorem nomine mandantis, et venditorem, et ambo 
perficiuntur in loco mandatarii: Nam , quoad mandati contractum *> 
radio est , quia consensus mandantis per literas unitur cum ultimo 
consensu mandatarii in loco , quo mandatarius reperitur , ei accept 
tat mandatum , eoque magis quoad alterum venditionis , et respective 
emptionis , quia mandatarius vere emit in loco , m ywo et ipse , 
venditor existunt} This doctrine, so reasonable in itself, has 
been expressly affirmed by the Supreme Court of Louisi¬ 
ana. 2 It has also received a sanction in a recent case in 
the House of Lords, where the Lord Chancellor said: “ If 
I, residing in England, send down my agent to Scotland, 
and he makes contracts for me there, it is the same as if 
I myself went there and made them.” 3 The same rule 


* 

1 Casaregis, Disc. 179, n. 10, p. 192. 

* Mr. Justice Martin, in Whiston v. Stoddcr, 8 Martin, R. 95. See also 

Malpica v. McKown, 1 Louis. R. 248, 355. * 

* Fattison v. Mills, 1 Dow & Clark, R. 842; Albion F. and L. Insur. Co. v. 
Mills, 8 Wils. & Shaw, 218, 233. It is difficult to reconcile this doctrine with 
the views of the Court and bar in Acebal v. Levy, 10 Bing. R. 376, 879, 880, 
881, (ante, § 262 a,) where upon a sale of goods in Spain, to be delivered in 
England, the purchase having been made by an agent o£ the purchasers by 
orders sent to Spain, the Court*and bar seem to .have thought that the contract 
was governed by the English Statute of Frauds. See ante, § 262 a; pos^ § 
818, and note. Did the place of the delivery and payment make any differ¬ 
ence ? See post, § 818, and note. 
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bm been held to apply even to an English corporation, 
contracting by its agent in Scotland; for the contract 
takes* effect |s a contract in Scotland. 1 * 

§ 286. And if a like contract of purchase is made by 
an agent without orders, and the correspondent ratifies it,- 
Casaregie says, that the contract is not to be deemed a 
contract in the country of the ratification, but of the pur¬ 
chase ; because the ratification has reference back td the 
time and place of the purchase. Ratio est, quia ille ratifi- 
catiortis consensus, licet emitatur in loco ratificantis , et ibi videatur 
se unire cum aliero precedent! permits consensu, qui vend a loco 
gerentis ad locum ratificantis, retrotrahitur ad teinpns et ad locum , 
in quo fuit per gestorem initus contractus emptionis; vel aliud 
negotium pro absente ; et ratio rationk est,'quiu consensus ratifi¬ 
cantis non unitur in loco suo ad aliquen\ actum scu contradum 
perfidendum , sed acceptandum contraclum vel negotium pro se in 
loco gestoris jam factum ; ac si eodem tempore el loco , in quo 
fuit per gestorem negotium gestum, ipsemet ratificans esset pree - 
■sens, ibique contraxissd? So, a like rule applies, if a mer¬ 
chant in one country agrees to accept a bill drawn on 
him by a person in another country. It is deemed a con¬ 
tract in the place where the acceptance is t<^ be made. 3 
Paul Voet adopts the same conclusion. Quid si de literis 
carnbii incidat queestio, Quis locus erit spcclandus ? Is spedarir 
dus est locus, ad quem sunt destinatce, d ibidem acceptatce . 4 

§ 286 a . Hertius takes a curious distinction on this sub¬ 
ject. If, says he, §, contract is made in one country, and 
is ratified in another, it may be asked, if the laws of the 
different places vary, which is to govern ? To which he 


1 Albion F. & L..Insur. Co. v. Mills, 3 Wils. & Shaw, R. 218, 233, 234. See 
also 3 Burge, Comm, on Col. and For. Law, Pt. 2, ofe. 20, p. 753. 

* Casaregis, Disc. 179, § 20, 64, 76 to 80, 83. 

* Boyce v. Edwards, 4 Peters, R. 111. 

4 P. Voet, De Statut. § 9, ch. 2, § 14, p. 271, edit. 1715; Id. p. 327, edit 1661. 
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answers ’« If the confirmation is made to add'additional 
faith to the contract, as, for example, if the contract is re¬ 
duced to writing for the sake of proof, then the law of the 
plhce where the contract is made, is to be looked to. 
But, if to give validity to the contract itself, the law of 
the place of confirmation — Contractus in alio loco fit, in alio 
confii'matnr; quccritur , citjns loci leges , si discrepare eas usur 
venidt,+intucr idebeamus ? Si confirmatio accedat ad conciUem - 
dam contractui majorem fidem , v. g. contractus probations gra- 
tid in scripturam redigatur , arbitramur ,* spectandam loci , ubi 
contrahitur legem . Sin, nt contractus sit validus , loci, ubi 
confirmatur, jura prcevalebunt} So that Hertius seems to 
put the solution of the case upon the point of the sup¬ 
posed intention of‘the parties, to give validity to a defec¬ 
tive contract, or only to impart a better proof of its orig¬ 
inal validity. 

§ 28G b. A question of a somewhat analogous nature, 
growing out of agency, and of very familiar occurrence, 
deserves notice in this place. It is well known, that by 
the common law the master of a ship has a limited au¬ 
thority to take up money in a foreign port, and give a 
bottomry Jpond in cases of necessary repairs, and other 
pressing emergencies. But he is not at liberty to give 
such a bond for mere useful supplies or advances, which 
are not str^tly necessary. It is highly probable, that in 
some maritime countries, the basis of whose jurisprudence 
is the civil law, a broader authority # is allowed to the 
master or at least a broader liability may attach upon the 
vessel and the owner. 2 In such a case, the question 
might arise, whether the liability of the ship, or of th$ 


1 1 Ilertii, Opera, De Collis. Leg. § 4, n. 55, p. 147, edit. 1737; Id. p. 208, 
edit. 1716; ante, § 297. 

1 Sec 2 Emdrigon, Contrats k la Grosse, ch. 4, § 2 to § 6, § 8, p. 422 to p. 
445. 
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owner, was to be decided by the authority of the master 
according to the law of the foreign place, where the* 
money was advanced, or by the law of the place of the 
domicil of the ship and owner. In England it would be 
held, (at least such seems the course of the adjudications,) 
that the master’s authority to bind the ship, or the owner, 
in a foreign port, would be governed by the law of the 
domicil of the owner; and that consequently the paster 
of an English ship could not bind the owner for advances, 
or supplies in a foreign port, which were not justifiable 
by the English law. 1 But it is far from being certain, that 


1 The Nelson, 1 Hagg. Adm. R. 169, 175, 176. — In the case of The Nelson, 
Lord Stowell said: “ It is certainly the vital principle of this species of bonds, 
that they shall have been taken, where the owner was known to have no 
credit; no resources for obtaining necessary supplies. It is that state of 
unprovided necessity that alone supports these bonds. The absence of that 
necessity is their undoing. If the master takes up money from a person, who 
knows thafhe has a general credit in the place, or l^least an empowered con¬ 
signee, or agent, willing to supply his wants, the giving a bottomry bond is a 
void transaction, — not affecting the property of the owner, — only fixing loss 
and shame on the fraudulent lender; bufrwhere honorably transacted, under 
an honest ignorance of this fact, an ignorance that could not be removed by 
any reasonable inquiry, it is the disposition of this Court to uphold such bonds, 
as necessary for the support of commerce in its extremities of oistress, and as 
such recognized in the maritime codes of all commercial ages find nations. To 
the bond exhibited here, some objections are taken respecting its form, but not 
affecting its validity. One objection is, that it binds the owners personally, as 
well as the ship and freight, which it cannot do. That is held^h this Court to 
be no objection to the efficacy of what it is admitted it can do. Here we do 

not take this bond in totoj as is done in other systems of law, and reject it as 
* 

unsound in the whole, 4f vicious in any part. But 'jre separate the parts, 
reject the vicious, and respect the efficiency of those which are entitled to 
operate. The form of these bonds is different in different countries; so is 
their adthority. In some countries they bind the owner or owners, in others 
not; and where they do not, though the form of the bond affects to bind the 
owners, that part is insignificant, but does not at all touch upon the efficiency 
of those parts, which have an acknowledged operation. It is objected like¬ 
wise, that this bond does not express the obligation to be on the sea risk, and 
it does not expressly, or in exact terms; but it does in terms amounting to the 
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foreign courts, and especially the courts of the country, 
•where the advances or supplfes were furnishedy would 


same effect The money is to be paid at such a time “ after the ship arrives at 
her port.” If the ship never arrives at her port, or is lost upon the voyage, that 
is a sufficient description of sea risk. I take no notice* of the other objections 
made to this bond. They are objections invariably paraded on these occasions, 
and as invariably overruled by the Court.” Mr. Brodic in his notes on (ord 
Stair’s Institutes, (Vol. 2, p. 955, 95G,) has gone into a full examination of this 
subject, and said: “ It may be laid down as a general, though not absolute 
principle, that people may be held to contract in reference to the law of the 
country under whose protection they happen to be at the time. Grant this, 
however, and the conclusion follows, that the lex loci contractus becomes in 
reality a constituent quality of their agreements. Hence it may be argued, 
that if, on account of a vessel, a debt be contracted in a foreign country, wliich 
admits the principle of a tacit hypothecation for repairs, etc., such a jus in re 
ought to be implied, as the actual import and understanding of the transaction, 
and as therefore no less acquired ex lege loci, than if it had been constituted 
by a formal writing. But if in this way such a right do arise ex lege loci, then 
ex justitia, and on principles of international law, ought to be rendered effect¬ 
ual with us; a point, which will be manifest, if we consider, that the validity 
of a written instrument ^pst be tried by the law of the place in which it was 
executed. Still, however, must it be remembered, that it is merely as the pre¬ 
sumed understanding and intention of parties, that the jus in re can so arise; 
as a right conceived in favor of the creditor it can unquestionably be re¬ 
nounced by him; and then comes the question, whether circumstances do not 
exclude the presumption quoad a mutual understanding founded on the law of 
the place. \^en, not to speak of necessary advances, a foreign ship is re¬ 
paired here, the shipwright, who parts with the possessibn without stipulating 
for, and obtaining in due form, a security over the thing, may be supposed to 
have, according to the principle of the common law, relied exclusively on the 
personal crcditjgpf his debtor; did, therefore, the other party even conceive, 
that he had likewise bound the vessel, there would be wanting the mutual 
understanding to infer an agreement. So far, then, does the lex loci operate 
against the contraction of a jus in re for the debt; but it does not thence 
follow, that elsewhere the lex loci should operate in favor of a tacit hypothecation. 
A distinction is ever to be attended to between the case of a party casually 
entering a foreign country, and that of one who resides in it; and the distinc¬ 
tion is particularly strong in regard to an individual, who, as master, has the 
chai*ge of a vessel in a foreign port. Well may such a person, when he orders 
repairs on personal credit, be presumed to be ignorant of any further condi¬ 
tion^ which the law of his own country denies; and while, if the other party 
leave that unexplained, it may be argued with great plausibility, that he has 
consented to waive the additional security, tacitly admitted in ordinary cases, 
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adopt the same rules, if the lender or supplier had acted 
with gopd faith, and in ignorance of the want of authority 
in the master. 1 


ex lege loci, it must be«considcred, that there would, at all events, be wanting 
the mutual assent, which constitutes the basis of a contract. But this is not 
all. The contract, in such cases, is made with the shipmaster, who acts as the 
implied mandatory of the owners; and the effect of the transaction must 
greatly depend on the extent of his authority. Now, it is true, that, as a 
person, who has been appointed to an office, must be presumed to be invested 
with the usual powers, so restrictions upon the ordinary authority will not bo 
effectual against another party, who has not been apprised of them; — yet it 
will be observed, that, since it is the duty of those who deal with an agent, to 
make themselves acquainted with the extent of his powers, whether expressed 
or fairly implied from his office, so the presumed mandate here must bo meas¬ 
ured, eithor by some general principle of maritime law, or by the law of the 
country to which the ship belongs. Such a general principle of maritime law 
would of itself, though in a different way, tend, in jny apprehension, to exclude 
the lex loci; but there is no such universally received principle, and the more 
positive exclusion of the .principle of the lex loci is the consequence. Thus, 
the English law does not allow the master to hypothecate the vessel, at least 
expressly, unless in a foreign port, where personal#redit is unattainable; but 
entitles him to pledge the absolute personal responsibility of his constituents 
for the amount of necessary repairs, furnishings, etc.; while on the other hand, 
the Frcneh law authorizes him to hypothecate the vessel, etc., not bind his 
constituents personally, at least not beyond the eventual value of the ship and 
freight, etc., on her return. And it is quite clear, that the merchants and 
artisans of the respective countries must contract with the shipmasters of each 
other, according to the powers respectively inherent in those offices. It would 
be to no purpose for the English artisan or merchant to plead in France the 
law of his own country in support of his action for absolute responsibility; 
and to allow the Frenchman to have the benefit of a priviftge ex lege loci, 
while he has acquired the absolute personal liability of the owners, would, 
while an opposite measure of justice was awarded to the English, be to afford 
him a double advantage — the combined effect of the laws of both countries, — 
would giye him a right the opposite party never contracted for, nor himself 
could fairly anticipate. The clear result then is, that the transactions must be 
held to have reference to the master’s implied mandate, according to the law 
of his own country — a mandate, which is the duty of thbse who deal with 


1 2 Emdrigon, Contrat. h la Grosso, ch. 4, § 8, p. 441, 442; Malpica v. 
McKown, 1 Louis. R. 249, 254, 255. 
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§ 286 c. In a recent’ case in Louisiana, where the 
question * arose as to the liability of the owner jfor the 
property on board, belonging to a passenger who died 
on the voyage, the property Joeing afterwards lost, the 
point was made, whether, as the passenger and-prop¬ 
erty were taken on board at a foreign* port, the law of 
that port, or the law of the place, where the vessel and 
owper belonged, ought to govern as to the owner’s lia¬ 
bility. On that occasion the Court said: “We are of 
opinion that the law of the place of the contract, and 
not that of the owner’s residence, must be the rule by 
, which' his obligations are to be ascertained. The Lex 
loci cotdmctus governs all agreements unless expressly 
excluded, or the performance is to be in another coun¬ 
try, Where different^ regulations prevail. What we do 
by another we do by ourselves; and we are unable 
to distinguish between the responsibility created by 
the owner, sending his agent to contract in another 
country, and that produced by going there and con¬ 
tracting himself. 1 Perhaps the case itself did not re¬ 
quire’ so broad an expression of opinion; since the 
Court seem to have assumed, that the law of the 
owner’s domicil coincided with the law of the place of 
the contract, as to the owner’s responsibility, and the 
authority of the master. But the same doctrine has 


him as an agent, to ascertain the extent of; and, that, while they never can 
justly complain of having their right limited by such a principle, the ship¬ 
master cannot be supposed to intend an abuse of his powers, — whence the 
very gist of all contracts, the understanding of parties, would be wanting to 
infer a right, ex lege loci contractus, which the scope of his authority did not 
import Thus much for the principle of the lex loci contracts. We shall 
now proceed to inquire into the principles recognized in England.” 

1 Mr. Justice Porter in Malpica v. McKown, 1 Louis. R. 249, 264'; ante, $ 
258. 
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been elaborately maintained by the same Court in 
another case. 1 

a 

1 Arago v. Currell, 1 LouCf. R. 528. Mr. Justice Martin, in delivering the 
opinion of the court in this case, said: “ Tho first question it presents, relates 
to the law, by which the rights of the parties are to be governed. „ The defend¬ 
ant sent his vessel from New Orleans to Vera Cruz, to be employed in the 
transportation of passengers; and the master there entered into a contract for 
their passages, which* being within the scope of his authority, must be as bidd¬ 
ing on the defendant as if it had been entered into by him personally. This 
proposition is, however, strenuously combated by his counsel, who contends, 
that the master had np authority to bind the owner absolutely, but only to the 
amount of the value of the vessel and freight; because the laws of the coun¬ 
try, in which the owner has his domicil, fix the measure of his responsibility, 
on all contracts made by the master; that tho question, whether*an agent has 
exceeded his powers, must be solved by the laws of the place in which he 
received them. The admission of this position would still present the ques¬ 
tion, whethee, according to the laws of Louisiana, the agent, who contracted 
in Mexico, in the manner, the master did in the "present case, exceeded his 
powers; and the question would still remain open as to the laws, which ought 
to govern. So it would *be under the provision of our code, relied on, that 
the principal is bound only for the acts of his agent, which he could have pre¬ 
vented. So, if it be held, that the law of Mexico is to govern a contract 
directed to be made there, the question would not be, whether the agent ex¬ 
ceeded his powers, but what responsibility the pi incipal would have incurred, 
had he contracted personally. This has appeared to us the solo question for 
our examination and solution. The master was sent to Vera Ciuz to take 
passengers on board of the vessel he commanded. lie did so. It is not pro¬ 
tended that ho made ahy other than the agreement usual on such an occasion. ' 
Whethor the property was received and put on board by the owner, or master, 
would make no difference. If the last was committed out of the presence of 
the owner, his liability would be the same. No question therefore arises as to 
the authority conferred being exceeded. The owner is sought to be made 
liable, not on the contract, but for a tort committed by the master, acting 
within tho scope of his powers, in tho execution of tho contract Tho law 
relied on, which furnishes the owner with an exemption on account of tho mis¬ 
feasance of the master and crow, on the surrender of the vessel and freight, 
would oauso the same immunity had the owner contracted personally. If we 
understand the matter rightly, the immunity^ is independent entirely of the 
agreement having been entered into by tho agent. For example, in England) 
where such a rule prevails, we do not understand, "that there could be the 
slightest-difference in the responsibility of the owner for the torts of the 
master, whether the contract was for passage or freight, whether the contract 

CONFL. 38 
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[| 286 ee. On the other hand, in a still mO)$ recent 
case 1 in the Circuit Court of the United States^ a <}if- 


entered into with one or the other. We repeat, therefore, that we cannot see 
how the question, whether the agent exceeded his pdwers, is at all involved in 
the inquiry before us. The moment it is admitted, or established, that’the mas¬ 
ter’s agreement for carrying passengers was on terms, such as he was authorized 
to make, its legal conseqenccs must depend on other principles than those of the 
law of the contract of mandate. The agreement irnist have the same effect pa 
if entered into with the owner personally. If then the defendant had' gone him¬ 
self to Vera Cruz, and entered into a contract with a man there, which v?as r to 
be performed in the island of Cuba, would it have been governed by the law of 
Louisiana ? Now, if there be a principle better established than any other on 
the subject of the conflict of laws, ’ it is, that contracts are governed by the 
laws of the country in which they arc entered into, unless they be so with a 
view to a performance in another. Every writer on that subject recognizes it. 
Judicial decisions again and again through the civilized world have sanctioned 
it. Why then should this form an exception ? Why should the contract of 
affreightment, or for the conveyance of passengers, stand on different grounds 
than those of buying and selling merchandise ? Whoovcr contracts in a par¬ 
ticular place subjects himself to its laws, as a temporary citizen. The idea 
that the law of a man’s domicil follows him through the world, and attaches to 
all his contracts, is as novel as unfounded. The proposition was not, indeed, 
maintained in general terms; but that offered to the Court in relation to the 
contract is identical with it; and it is impossible for us not to feel, that, if the 
defendant and appellant is to have the contract decided by the laws of Louisi¬ 
ana, it will be equivalent to a declaration of this amount, that an inhabitant of 
this State carries its laws with him wherever he goes, and they regulate and 
govern his contracts in foreign countries — that, whether a man contracts with 
him in Paris or London, our municipal regulations aro the measure of the rights 
and duties of both parties to the contract. That the- legislature of Louisiana 
may have a right to regulate the contracts of her own citizens in every country 
so long as they owe her allegiance, may or may not be true. But where' the 
citizen contracts abroad, with a foreigner, it is evident the rule must be limited 
in its operation. The legislature may refuse permission to enforce the agree¬ 
ment at home; but abroad, and particularly where the agreement is entered 
into, it is valid. The general rule, however, is never to extend the prohibition 
to contracts made abroad unless there be an express declaration of 'the legisla¬ 
tive will. We therefore conclude, that as the master was eent with the vessel 
to Vera Cruz to take passengers^ as he acted as the owner’s agent in making 
the agreement, and this admitted by the answer^ and as the limitation to the 


1 Pope v. Nickerson, S Story, R. 465. 
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ferent rule was adopted. In that case a vessel, owned 
in Massachusetts, being on a voyage from a port in 


responsibility is resisted on grounds which would have an equal force, if the 
agreement had been made with him personally, we are bound, in our inquiry as 
to the law which governs the agreement, to consider it as made personally by 
the owner, and it is to be governed, not by the laws of his domicil, but by those 
of the country in which it was entered into and to be performed. But, although 
the case does not present the question of the owner's responsibility in relation 
to the contract of mandate, the agent having confined himself within his 
powers; yet, as the argument has placed the immunity claimed by the defend¬ 
ant and appellant on that ground, it is well to notice it more particularly. If 
we understood the arguments correctly, it was contended, that the laws of 
Louisiana, having put some limitations to the power of the master to bind the 
^>wner, any contract of the foimcr, in a foreign country, must be subject to the 
’limitation; and if they be exceeded, there is <vn end to the latter’s responsibility. 
Where a general power is confined to an agent, the party contracting with him 
is not bound by any limitation, which the principal may have affixed, at the 
time or sinee, by distinct instructions. Now, in the case before us, if instruc¬ 
tions be supposed to have been given to the master, not to bind the owner be¬ 
yond the value of the vessel and freight, or for any act which the latter could 
not prevent, would parlies contracting with the former, in a foreign country, 
be bound by them ? We think it is certain they would not. Every contract, 
which by the general maritime law the master can make, is binding on the 
owner. By putting the former in command, and sending him abroad, the 
latter invests him with the general powers masters have as such, and those who 
contract with him have nothing to do with any private instructions by which 
the general power may have been limited. If the limitation arises not from 
the owner's instructions, but from the particular laws of the country from 
which the vessel has' sailed, must not the consequences be the same ? Can 
these laws limit the master's power more effectually than the owner could, or 
can they extend further ? We think not They have no force in a foreign 
country, whercr they are presumed to be equally unknown. Emdrigon, treat¬ 
ing of the case, where the master was piohibited from taking des deniers a la 
grosser during the voyage, examines the question, whether those who furnished 
them would have an action against the owner. He cites all the texts of the 
Reman laws, on which the negative can be maintained, and concludes, that if 
the lender had no knowledge of the prohibitions, the owner would be respon¬ 
sible ; that those who contract with him in a foreign country, have a right to 
presume he it Clothed with all the powers which belong to his station. Boulsy 
Faty is of the same opinion, as to the responsibilities of the owner for the acts 
of the master appointed by him, whom they put in command, with a special 
prohibition from making a subrogation of his powers. (2 Emdrig. Contrats h 
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Spain to *a port in Pennsylvania, was compelled by stress 
of weather to put into Bermuda, where the master - sold 
the vessel and whole cargo. In an action by the ship¬ 
pers against the owners to recover the amount of their 
consignment, in which the right of the master to sell the 
whole cargo and thus involve the owners was directly 
in • issue, it was determined that the liability of the 
owners was governed by the law of Massachusetts, 
where they resided, and not by the law of Spain,* where 


la Grosse, ch. 4, § 8 ; Boulay Paty, 289.) In another part of his work, Emdri- 
gon treats of the power of a master to draw bills on his owners in a foreign 
port, contrary to the authority given by the ordinance, and he considers h< 
cannot, because he exceeds the powers of his legal mandate. In support 
this opinion he cites decisions in opposition to what he says was the former 
jurisprudence of France, founded on the authority of Valin. He seems to 
conclude the rule is firmly fixed, as he understood it. But we find it was not 
generally adopted. Boulay Paty states, that opinions were divided, and the 
Chamber of Commerce of Nantz, in their observations on the Code of Com* 
merce, observe, it is a question often agitated and which had been decided in 
different ways. (3 Eradrig. Contrats h la Grosse, ch. 4, § 11, p. [441] 458; 
2 Boulay Paty, 71.) The new Code adopted Valin’s doctrine. But Emdri* 
gon, who is an author of distinction, in treating of the question, says, that 
although the master cannot abroad go beyond the legal mandate, provided, 
that his contract (son raccord) or the general mercantile laws give him a more 
extensive power, a moins que son raccord ou le droit commune, en certant cas, 
ne lui donne un pouvoir plus dtendu. (2 Emdrig. Contrats h la Grosse, ch. 
§ 11, p. 452.) The general rule, where there is no statuto limiting the owner’s 
responsibility, is, that he is responsible for all damages done by the master, 
while acting within the scope of his powers. Abbott states, that this is the 
doctrine of the common and civil law, and so do all the writers,*we have beep 
able to consult. In Chancellor Kent’s late work, and in Judge Story’s edition 
of Abbott, it is stated, that the owner is bound for the whole‘amount of the 1 
injury done by the master or crew, unless where ordinances and statutes hav#' 
established a different rule. 3 Kent, Comm. 172; Abbott on Shipping, edit. 
1829 ; 1 Pothier, Oblig. n. 451, 452. If this question turned on the master's 
having exceeded his powers, we are inclined to thipk, that, as the general rule 
authorized him to bind the owner to the extent contracted for, the plaintiff and 
appellant, who contracted with him, was unaffected by a limitation in a statute 
of another country, of which he could not be presumed to have any knowledge, 
and to the authority of which he was not subject” ^ • 
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thetxsoftfcr&ct of shipment was made, fc nor by tlfe law of 
Pennsylvania where the goods were to be delivered ; 
and thehcases in Louisiana, just referred to, were not 
approved.} 

086 d. Another case may readily be suggested as 
to the conflict of laws in cases of Agenpy. Let us sup¬ 
pose, that A., in Massachusetts, should by a letter of 
attorney, duly executed in Boston, authorize B., his 
agent in New Orleans, to sell his ship, then lying in 
New Orleans, and to execute a bill of sale in his (A.’s) 
name, to the purchaser, and B. should accept the agency 
and sell the ship after the death of A., but before he 
Jiad received, or could receive any notice thereof, and 
^Riould execute a bill of sale in A.’s name* to the pur¬ 
chaser. In such a case, the tjuestion might arise, 
(especially if A. died insolvent, or‘the money was in¬ 
vested in pursuance of other orders of A. in goods 
which had perished by fire, or other accident,) whether 
the bill of sale was valid or not valid. By the law of 
Massachusetts a letter of attorney is revoked by the 
death of the principal, whether known or unknown, and 
all <acts done, after his death, under it are mere nulli¬ 
ties. 1 By the law of Louisiana, if any attorney, being 
ignorant of the death, or of the cessation of the rights 
of his principal, should continue to act under his power 
of attorney, the transactions done by him during this 
state of ignorance, would be valid. 2 Assuming, that 
this provision covers all cases, not only when the trans¬ 
action is executed in the name of the agent, but also 
whpn it is executed in the name of .the principal, upon 


1 Story on Agency, § 488, 489. 

1 Code Civil .of Louisiana, art. 3001. The Civil Code of France contains a 
similar regulation. Code Civil of France, art. 2008; Fothier on Oblig. n. 81. 
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which s<Sne doubt may be entertained, (as a dead >mtm 
cannot act at- all, 1 ) still the question would be, by, what 
law the letter of attorney, with reference to its revooA- 
bility, 4 lira ti° n > and effect, is to be governed. The 
general rule certainly is, that all the instruments, madfe 
and executed in a country, take effect, and are to be 
construed, as to their nature, operation, and extent, 
according to the law of the country where they are 
made and executed. Locus regit actum . 2 But the ques¬ 
tion here would be, whether, as the execution of the 
power was to be in another country, the power should 
not be construed and executed, and its nature, operation, 
and extent, ascertained by the law of the latter, as an ea^ 
ception to the general rule. There is no doubt, thJI 
where an authority is given to an agent to transact busi¬ 
ness for his principal in a foreign country, it must be 
construed, in the absence of any counter proofs, that it 

r 

is to be executed according to the law of the place where 
the business is to be transacted. 8 But this may well be 
admitted to be the rule, while the authority is in full 
force, without making the law of that place the rule, by 
which to ascertain, whether the original power of attor¬ 
ney is still subsisting, or is revoked, or dead by operation 
of law in the place of its origin. The point has never, as 
far as my researches extend, been directly decided either 
at home or abroad; and, therefore, it is submitted to the 
learned reader for his consideration. Some of the cases 
already alluded to may be thought to furnish an analogy 
unfavorable to the validity of the sale. 4 

§ 287. Another class of cases may be stated. A mer¬ 
chant in one country sends a letter to a merchant in 

- m ->--—TT” 

1 See Story on Agency, § 491 to § 499. * Ante, § 269. 

• Owings v. Hull, 9 Peters, R. 607, 627, 628. 4 Ante, § 286 b, § -286 cf. 
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another,requesting him to purchase goods, and to draw 
for the amount the purchase-money by bill's. 
In which country is the contract, for the repayment of 
thh advances, if the purchase is made, to be deemed to 
be; made ? Is it in the country where the letter is writ¬ 
ten^ and on which the drafts are authorized to be drawn? 
Or where* the goods are purchased ? The decision has 
been,' that when such advances are made, the under¬ 
taking* is to replace the money at the same place at 
which the advances are made; and, therefore, the party 
advancing will be entitled to interest on the advances 
.according to the law of the place of the advances. 1 So, if 

f dvances are made for a foreign merchant at his reqtiest, 
r 'security is given for a debt, the party paying, or 
advancing, is in like* manner entitled to repayment in the 
place where the advances are madfe, or the security is 
given, unless some other place is stipulated therefor. 2 
{So, where a proposal to purchase goods is made by let¬ 
ter* sent from one State to another State, and is there 
assented to, the contract of sale is made in the latter 
State. 8 ] 

§ 287 a . So, where a loan is made in one State, and 
security is to be given therefor in • another State by way 
of mortgage; it may be asked, what law is to govern in 
relation to the cdntract and its incidents ? The decision 
has been, that the law of the place where the loan is 
made is to govern ; for the mere taking of a foreign 
security does not (it is said) necessarily alter the local- 


1 fcanusse v. Barker, 8 Wheat. It. 101, 146 ; Grant v. Healey, 2 Chand. Law 
Repbrter, 1 13 ^ 3* 0* 3 Sumner^ Hu 523 j &nfc6j § 284 {i* Hut sob Bal¬ 

lister v. Hamilton, 8 Louis. Ann. R. 401. See also llcrtii, Opera, Tom. 1, De 
Collie. Leg. § 4, n. 55, p. 147, edit 1737; Id. p. 208,* edit. 1716. * 

* Baylo v, Zacharie, 6 Peters, R. 636, 643, 644; post, § 820 a. 

• McIntyre v. Parks, 8 Mete. 207. 
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ity of the contract. Taking such security docs not’neo, 
essarily draw after it the consequence, that the contract. 
is to be fulfilled, where the security is taken. The legal, 
fulfilment of a contract of loan on the part of the bonds* 
man is repayment of the money; and the security .given, 
is but the means of securing what he has contracted for, 
which, in the eye of the law, is to pay, where he’ borrows^ 
unless another place of payment be expressly designated 
by the contract. 1 But if the mortgage is actually to be 
executed in a foreign country, and the money is to be 
paid there, the loan will be deemed to be there com¬ 
pleted, although the money may have been actually 
advanced elsewhere. 2 

| 288. A case somewhat different in its circumstan 
but illustrative of the general principle, occurred for 4 * 
merly in England. By a settlement made upon the mar¬ 
riage of A. in^England, a term of five hundred years was 
created upon estates in Ireland, in trust to raise £12,000 
for the portions of daughters. The parties to the settle¬ 
ment resided in England; and a question afterwards 
arose, whether the £1*2,000, charged on the term of 
years, should be paid in England, without any abatement 
or deduction for the exchange from Ireland to England. 



1 De Wolf v. Johnson, 10 Wheaton, R. 867, 388. See also, Ranelagh«. 
Champant, 2 Vcrn. R. 395, and Raithby’s note ; Connor v. Bellamon^, 2 Atk. 
382 ; post, § 293. See Chapman v. Robertson, 6 Paige, R. 627, 630; post, § 
293b. 

■ Do Wolf v. Johnson, 10 Wheaton, R. 867 ; Hosford t». Nieliols, 1. Paige, 
R. 221; Lloyd v. Scott, 4 Peters, R. 211, 229. Whether a contract, made in 
one State, for the sale of lands situate in another State, on credit, reserving 
interest at the legal rate of interest of the State Vrhere the lands lie, but more 
than that of the State where the contract is made, would be usurious, has been 
much discussed in the St%te of New York. In Van Schaick v. Edwards, 2 
Johns. Cas. 855, the judges were divided in opinion upon the question. See 
also, Hosford v. Nichols, 1 Paige, R. 220, and Dewar v. Span, 3 Tv R. 425 ; 
ante, § 279a.* ’ 1' * 
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It vraa decided that the portion ought to be paid in Eng¬ 
land^ Where the contract * was made, and the parties 
resided; and not in Ireland, where the laSicte lay, which 
were charged with the payment; for it was a sum in* 
gtoad^and not a rent issuing out of the land. 1 

• § 289. Let us take another case. A merchant, resi¬ 
dent in Ireland, sends to England certain bills of ex¬ 
change, with blanks for the dates, the sums, the times of 
payment^ and the names of the drawees. These bills are 
sighed by the merchant in Ireland, indorsed with his 
own name and dated from a place in Ireland, and are 
transmitted to a correspondent in England, with author- 
to him to fill up the remaining parts of the instru- 
SBeht. The correspondent in England accordingly fills 
them up, dated at a place in Ireland. Are the bills, 
when thus filled up, and issued, to be* deemed English, or 
Irish contracts ? It has been held, that unjler such cir¬ 
cumstances they are to be deemed Irish contracts, and of 
course to be governed, as to stamps and other legal 
requisitions, by the law of Ireland; and that as soon as 
they are filled up, the whole transaction relates back to 
the time of the original signature of the drawer. 2 One 
of the learned judges on that occasion said, that if the 
drawer had died, while the bills were on their passage, 
and afterwards the blanks had been filled up, and the bill 
negotiated to an innocent indorsee, the personal repre¬ 
sentatives of the drawer would have been bound. 3 

§ 290. Bonds for the faithful discharge of the duties of“ 


* Phipps v . Earl of Anglesea, cited 5 Vin. Abridg. 209, pi. 8 ; 2 Eq. Abridg. 

220, pL 1; Id. 754, pi. 3 ; 1 P. Will. 696 ; 2 Bligb, Pari. R. 88, 89. Sec, also, 
Lansdowne v. Lansdowne, 2 Bligh, Pari. R. 60; Stapleton r. Conway, 3 Atk. 
727, . S. C. 1 Yes. 427. ' ** 

■ Snakh v. Mingay, 1 Maule & Selw. 87. 

* Air. Justice Bayley, ibid. p. 95. 
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office are often given with sureties, by public officers, tb 
the government of the United States; and it sometimes 
happens, that the bonds are executed by the principals id 
one State, and by the sureties in a different State, or tin 
different States. What law is in such cases to regulate 
the contract? The rights and duties of sureties are 
known to be different in different States. In Louisiana 
one system prevails, deriving itself mainly from the. cfril 
law; in other States a different system prevails, founded 
on the common law. It has been decided, that the 
bonds in sucE cases must be treated as made and deliv¬ 
ered, and to be performed by all the 'parties, at the seat 
of the government of the Union, upon the ground thaL 
the principal is bound to account there; and, therefor^ 
by necessary implication, all the other parties look to 
that, as the place of performance, by the law of which 
they are to be governed. 1 

§ 291. The question, also, often arises in cases respect¬ 
ing the payment of interest. The general rule is that 
interest is to be paid on contracts according to the law of 
the place where they are to be performed, in all cases, 
where interest is expressly or impliedly to be paid. 2 


1 .Cox & Dick v. United States, G Peters, R. 172, 202; Duncan v. United 
States, 7 Peters, R. 435. • 

* Fergusson v. Fyffe, 8 Clark & Finnell. 121, 140; Post, § 292, 293, § 293 a- 
to § 293 e, § 304; Conner v. BelLamont, 2 Atk. R. -382; Cash v. Reunion, 11 
Veaey, R. 814; Robinson v. Bland, 2 Burr. R. 1077; Ekins v. East India 
Company, 1 P. W. 395; Ranelagh v. Champant, 2 Vern. Ri 395, and note 
ibid, by Raithby; 1 Chitty on Comm. & Manuf. ch. 12, p. 650, 651; 3 Cbitty, 
Id. ch. 1, p. 109; Eq. Abridg. Interest, E; Henry on Foreign Law, 43, note; 
Id. 53; 2 Karnes, Equity, B. 3, ch. 8, § 1; 2 Fonbl. Eq. B. 5, ch. 1, $ 6, and 
note; ^Bridgman's Equity Digcj& Interest, viL; Fanning v. Conaequa, 17 Johns. 
R. 511; S. C. 3 Johns. Ch. R. 610; Hosford v. Nichols, 1 Paige, R. 220 ; 
.Houghton v. Page, 2 N. H&mp. R. 42; Peacock v. Banks, 1 Minot, R. 88 7; 
Lapice v. Smith, 13 Louis. R. 91, 92; Thompson v. Ketchum, 4 Johns. U.- 28,6 ; 
Stewart v. Ellice, 2 Paige, 604; Mullen v. Morris, 2 Barr, 85; He&ly v. dor- 
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Uswnm modm ex more regmde , ubi contractum est, constitmtur , 
says the Digest. 1 Thus, a note made in Canada, where 
interest is six per cent., payable with interest in England 
where it 4s five per cent., bears English interest pnly. a 

s 

, * ; ; - , 

. ' ' 

man, 8 Green, N. J. R. 328; 2 Kent, Comm. Lect 89, p. 460, 461, 3d edit.— 

A Case, 1 illustrative <)f this principle, recently occurred before the^ House of 
Isolds. A widow in Scotland entered into an obligation to pay the wlidlo of her 
deceased husband’s debts. It was held by the Court of Sessions in Scotland, 
that the English creditors, on contracts made in England, were entitled to 
recover interest in al^ cases, where the law of England gav^ interest, and not 
where it did not. Thereforo, on bonds, and bills of exchange, interest was 
allowed, and on simple contracts not. And this decision was affirmed by the 
House of Lords. Montgomery v. Bridge, 2 Dow and Clark, Rep. 297. The 
^ase of Arnott v. Redfern, (2 Carr. & Payne, 88,) may at the first view sedm 
l&eonsistent with the general doctrine. There the original contract was made 
in London between an Englishman and a Scotchman. The latter agrees to go 
to Scotland as agent four times a year, to sell goods, and collect debts for the 
other party, to remit the money and to guarantee one fourth part of the sales; 
and he was to receive one per cent, upon the amount of sales, etc. The agent 
sued for the balance of his account in Scotland, and the Scotch Court allowed 
him interest on it The judgment was afterwards sued in England; and the 
question was, whether interest ought to be allowed. Lord Chief Justice Best 
said: “ Is this an English transaction ? For, if it is, it will be regulated by 
the rules of English law. But, if it is a Scotch transaction, then the case 
will be different.” He afterwards added: “ This is the case of a Scotchman, 
who comes into England and makes a contract. As the contract was made 
in England, although it was to be executed in Scotland, I think, it ought to be 
regulated according to the rules of the English law. This is my present 
opinion. These questions of international law do not often occur.” And he 
refused interest, because it was not allowed by the law of England. The 
Court afterwards ordered interest to be given, upon the ground that the bal¬ 
ance of such an account would carry interest in England. But Lord Chief 
Justice Best rightly expounded the contract as an English contract, though 
there is a slight inaccuracy in his language. So far as the principal was con¬ 
cerned, the contract to pay the commission was to be paid in England. The 
services of the agent rdire to be performed in Scotland. But the whole con¬ 
tract was not to be executed exclusively there by both parties. A contract 
made to pay money in England, for services performed abroad, is an English 
contract, and will carry English interest. % 

v Dig. Lib. 38, tit J, 1. lj 2 Burge, Comm, on Col. and For. Law, Pt. 2, ch. 
»,> 86D, 861, 862. 

* fecofield v. Day, 20 Johns. R. 102. 
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Loans made in a place bear the interest of that place, 

unless they are payable elsewhere. 1 And, if payable J in a 
foreign country, they may bear any rate Of interest not 
exceeding that which is lawful by the laws of that coun- 
, try. 2 And, on this account, a contract for a loan made, 
and payable in a foreign country,* may stipulate fdfr inter¬ 
est higher than that allowed at home. 8 If the contract 
for interest be illegal there, it will be illegal everywhere. 4 
But if it be legal where it is made, it will be of universal 
obligation, even in places where a lower interest is pre¬ 
scribed by law. 6 

§ 292. The question, therefore, whether a contract is 


1 De Wolf v. Johnson, 10 Wheaton, R. 367, 383; Consequa v. Willing, 
Peters, Cir. R. 225; 2 Boullenois, Obscrv. 46, p. 477, 478; Andrews v. Pond, 
13 Peters, R. 65, 78. 

* Ibid.; 2 Kent, Comm. Beet. 39, p. 460, 461, 3d edit; Thompson v. Ketch- 
urn, 4 Johns. R. 285; Ilealy v. Gorman, 3 Green, N.. J. R. 328. 

* 2 Kent, Comm. Lect. 39, p. 460, 461, 3d edit; Ilosford v. Nichols, 1 Paige, 
R. 220; Houghton v. Page, 2 N. Hatnp. R. 42; Thompson v. Powles, 2 Si¬ 
mons, R. 194. In this last case thc^ Vice-Chancellor said: “With respect to 
the question of .usury, in order to hold the contract to be usurious it must ap¬ 
pear that the contract was made here, and that the consideration for it was to 
be paid here. It should appear at least, that the payment was not to bo made 
abroad; for if it was to be made abroad it would not be usurious.” See also, 
Andrews v. Pond, 13 Peters, R. 65, 78; De Wolf v. Johnson, 10 Wheat. R. 
383. 

* 2 Kames, Equity, B. 8, ch. 8^ § 1; Hosford v. NiclicJs, 1 Paige, R. 220 ; 
2 Boullenois, Observ. 46, p. 477. — In the case of Thompson v. Powles, (2 Si¬ 
mons, R. 194,) the Vice-Chancellor said: “In order to have' the contract (for 

, stock) usurious, it must appear that the contract was made here, and that the 
consideration for it was to bo paid here.” See also, Yrisarri v. Clement, 2 
Carr, and Payne, R. 223. In Hosford v. Nichols, (1 Paige, R. 220,) where a 
contract was made for the sale of lands in New York, b f citizens then resident 
there, and the vendor afterwards removed to Pennsylvania, where the contract 
was consummated, and a mortgage given to secure the tinpaid purchase-money, 
with New York interest, (whic^ was higher than that of Pennsylvania,) the 
Court thought the mortgage not usurious, it being only a consummation’of the 
original bargain made in New York. * 

* ibid. 
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usurious or not, depends, not upon the rate of the inter¬ 
est allowed, but upon the validity of that interest in the 
country, where the contract is made, and is to be execu¬ 
ted. 1 * A contract made in England for advances to be 
made at Gibraltar, at a rate of interest beyond that of 
England, would, nevertheless, be valid in England ? and 
so a contract to allow interest upon credits given in Gib¬ 
raltar at such higher rate, would be valid in favor of the 
English creditor. 3 

§ 292 <u This 1 * * too seems to be the doctrine propounded 
by Rodenburg, who says : Status quidem aut conditio per- 
sonarum dirigitur d loco domicilii: ccetcrum tamcn in vinculo 
v cujusque obligationis , ut sciamus, quos obliget conventio, spccta - 
mus leges regionis, ubi ilia celebratur. Quemadmodum et in 
illicita stipulatione , quee legibus est inter dicta, ut puta; si de~ 
bitum modnm usurarum excedit , traditum est valere pactum , quo 
foris secundum mores illius regionis stipulati sumus prohibitam 
domi usuramm quaniitatem. Unde non longe abire videtur, 
quod memini nuper apud nos responsum esse , si contracta sit eo 
loci obligation ubi sortem liccat exigerc cum usmts, ut maxime 
jam carum aliquee essent persolutce, Jure caput cum usuris et 
apud nos exigi, ubi usurarum solutione protinics via petitioni 
sortis pccrcluditur, locumque sibi vindicat decantata adeo pa- 
rcemia . 8 Burgundus is still more direct and positive. 4 . 

§ ,293. Arfd in cases of * this sort, it will make no differ¬ 
ence, (as we have seen,) that the due performance of the 
contract is secured by a mortgage, or other security, 


1 Harvey v. Archbold, 1 Ryan & Mood. R. 184; S. C. 3 B. & C. 626 
Phelps v. Kent, 4 Day, 96 ; Pratt v. Adams, 7 Paige, 616 ; Greenwade v. Green- 
wade, 3 Dana, 497; Andrews v. Pond, 13 Peters, R. 65, 78; Ante, § 243. 

• Ibid . * • 

* Rodenburg, Diversib Stat tit 4, Ps. 2, eh. 2, p. 92. 

4 Burgundus, Tract. 4, n. 10, p. 109; Post, § 293 e, § 300 a; 2 Burge, 

Comm. Pt 2, ch. 9, p. 860, 861, 862. 
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upon property, situate in another country, whejcfc the 
interest is lower. 1 For it is collateral to such contract, 
and the interest reserved being according to the law of 
the place where the contract is made, and to be exe¬ 
cuted, there does not seem to be any valid objection to 
giving collateral security elsewhere, to enforce and 
secure the due performance of a legal contract. 2 But* 
suppose a debt is contracted in one country, and after¬ 
wards, in consideration of further delay, the debtor in* 
another country enters into a new contract for the pay¬ 
ment of interest upon the debt at a higher rate than 
that allowed by the country where the original debt 
was contracted, but not higher than that allowed by 
the law of the country where it is so stipulated; it 
may H be asked whether such stipulation is valid? It 
has been decided that it is. 3 On the other hand, sup¬ 
pose the interest so stipulated is according to the rate 
of interest allowed in the country where the debt was 
contracted, but higher than that in the country where 
the new contract is made; is the stipulation invalid? 
It has been decided that it is. 4 In each of these cases 
the Lex loci contractus was held to govern as to the proper 
rate of interest. 

§ 293 a. In the cases hitherto stated, the transaction 
is supposed to be bond fide between the parties. For if 
the transaction is a mere cover for usury, as if the trans¬ 
action is in form a bill of exchange drawn upon and 


1 Ante, § 287. 

* Conner v. Bellamont, 2 Atk. R. 882; Stapleton v. Conway, 3 Atk. R. 
727; S. C. 1 Vesey, R. 427; De Wolf v. Johnson, 10 Wheaton, R. 367, 383. 

3 Conner v. Bellamont, 2 Atk. R. 882. See also, Hosford v. Nichols, 1 

Paige, R. 220. t a 

4 Dewar i). Span, 3 T. R. 425. See also, Stapleton v. Conway, 8 Atk. R. 
382; S. C. 1 Vesey,-R. 427. See Chapman v. Robertson, 6 Paige, R. 627, 
631. 
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payable in a foreign country, but in reality the parties 
resort to that as a mere machinery to disguise usury in 
the transaction against the laws of the 1 country where 
the contract is made, the form of the transaction will be 
treated as a mere nullity; and the Court will decide 
Recording tb the real object of the parties. Thus, for 
example, where a bill of exchange was drawn in New 
York payable in Alabama, and the bill was for an ante¬ 
cedent debt, and a larger discount was made from the 
bill, greater than the interest in either State, for the 
supposed difference of exchange,, the Court considered 
the real question to be as to the bona fides of the trans¬ 
action. If a mere cover, it was' usurious. 1 • 


1 Andrews v. Pond, 13 Peters, R. 65, 77, 78. • On this occasion Mr. Chief 
Justice Taney said: “ Another question presented by the exception, and much 
discussed here, is, whether the validity of this contract depends upon the laws 
of New York or those of Alabama. So far as the mere question of usury is 
concerned, this question is not very important. There is no stipulation for 
interest apparent upon the paper. The ten per cent, in controversy is charged 
as a difference in exchange only, and not for interest and exchange. And if 
it were otherwise, the interest allowed in New York is seven per cent, and in 
Alabama eight; and this small difference of one per cent, per annum, upon a 
forbearance of sixty days, could not materially affect the rate of exchange, and 
could hardly have any influence on the inquiry to be made by the jury. But 
there arc other considerations which make it necessary to decide this question. 
The laws of New York make void the instrument when tainted with usury ] t 
and if this bill is to be governed by the laws of New York, and if the jury 
should find that it was given upon an usurious consideration, the plaintiff would 
not be entitled to recover; unless he was- a bon& fide holder, without notice, 
and had given for it a valuable consideration; while by the laws of Alabama, 
he would be entitled to recover the principal amount of the debt, without any 
interest. The general principle, in relation to contracts made in one place to 
bfc executed in another, is well settled. They are to be governed by the law 
Of the place of performance; and if the interest allowed by the laws of the 
place of performance is higher than that permitted at the place of the con¬ 
tract, the parties may stipulate for the higher interest, without incujTing the 
penalties of usury. And in the case before us, if the defendants had ^iven 
their note to H. M. Andrews & Co. for the debt then due to them, payable ‘at 
Mobile, in sixty days, with eight per cent interest, such a contract would un- 
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293 b. Indeed, in all cases of this sort we are to look 
to' the real intentions of the parties, and their acts are 
expressive of them. Thus, where a citizen of New York 
applied in England to a British subject for a loan of 
money upon the security of a bond and mortgage upon 
land in New York, at the legal rate of interest (seven per 
cent.) of that State; and it was agreed that the borrower 
should, upon his return to New York, execute the bond 
and mortgage, and duly record the same; and upon the 
bond and mortgage being received in England, the lender 
agreed to deposit the money loaned at the bankers of 
the borrower in London for his use; and the bond and 


doubtcdly have been valid; and would have been no violation of the laws of 
New York, although the lawful interest in that State is only seven per cent. 
And, if in the account adjusted at the time this bill of exchange was given, 
it had appeared that Alabama interest of eight per cent, was taken for the 
forbearance of sixty days, given by the contract, and the transaction was in 
other respects free from usury, such a reservation of interest would have been 
valid and obligatory upon the defendants; and would have been no violation 
of the laws of New York. But that is not the question which we are now 
called on to decide. The defendants allege, that the contract was not made 
with reference to the laws of either State, and was not intended to conform 
to either. That a rate of interest forbidden by the laws of New York, where 
the contract was made, was reserved on the debt actually due; and that it was 
concealed under the name of exchange, in Order to evade the law. Now, if 
this defence is true, and shall be so found by the jury, the question is not, 
which law is to govern in executing the contract; but, which is to decide tho 
fate of a security taken upon an usurious agreement, which neither will exe¬ 
cute ? Unquestionably, it must be tho law of the State where the agreement 
was made, and the instrument taken to secure its performance. A contract 
of this kind cannot stand on the same principles with a bonfi fide agreement 
made in one place to be executed in another. In the last-mentioned cases the 
agreements were permitted by tho lex loci contracts; and will even be en¬ 
forced there, if the party is found within its jurisdiction. But the same rule 
cannot be applied to contracts forbidden by its laws and designed to evade 
them. In such cases, the legal consequences of such an agreement must be 
decided by the law of the place where the contract was made. If void there, 
it is void everywhere." See Chapman r. Robertson, .6 Paige, R. ‘627, 630, 
631. 
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mortgage were executed and received, and the money 
paid accordingly to the bankers ; the question arose, 
whether the transaction was usurious or not; and that 
depended upon the law of the place by which it was to 
be governed, whether by the law of England (where in¬ 
terest is only five per cent.) or by the law of New York. 
It was held by the Court, that the contract was to be 
construed according to the laws of New York, and there¬ 
fore that a bill to foreclose the mortgage, filed in New 
York, was maintainable; and that the law of usury of 
England was no defence to the suit. On that occasion 
the learned Chancellor said, that as no place of payment 
was mentioned in the bond or mortgage, the legal con¬ 
struction of the contract was, that the money was to be 
paid where the obligee resided, or wherever he might be 
found; that the residence of the obligee, being in Eng¬ 
land at the time of the execution of the bond, that must 
be considered the place of payment for the purpose of 
determining the question where that part of the contract 
was to be performed; and that the execution of the bond 
in New York did not make it a personal contract there, 
because it was inoperative until received there, and the 
money deposited with the bankers for the borrower. 
And he concluded by saying: “ Upon a full examination 
of all the cases to be found upon the subject, either in 
this country, or in England, none of which, however, ap¬ 
pear to have decided the precise question, which arises 
in this cause, I have arrived at the conclusion, that this 
mortgage, executed here, and upon property in this State, 
being. valid by the *Lex situs , which is also the law of the 
domicil of the mortgagor, it is the duty of this Court to 
g^ye , full effect to the security, without reference to the 
usury laws of England, which neither party intended to' 

39 * 
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evade or violate by the execution of a mortgage upon,the 
lands here.” 1 

§ 293 c. Whatever objections may be made to the rea¬ 
soning of the learned Chancellor, and it is certainly open 
to some observation, 2 the decision itself seems well sup¬ 
ported in point of principle; for the parties intended that 
the whole transaction should be in fact, as it was in form, 
a New York contract, governed by the laws thereof, and 
the repayment of the debt was there to be made. It .is 
easily reconcilable with other laws and principles, if 
viewed in this light; if viewed, as the Chancellor inter¬ 
preted the case, it is perhaps irreconcilable with other 
cases and with general principles. 3 


1 Chapman v. Robertson, 6 Paige, R. 627, 680, 633. 

* But see Fisher v. Otis, 3 Chandler, 107, where both the decision and 
reasoning in Chapman v. Robertson arc approved. 

* Chapman v. Robertson, 6 Paige, R. 627 to 630, 633. It appears to me, that 
the case was correctly decided; but with the greatest deference for the learned 
Chancellor, upon principles and expositions, to which I cannot assent, and 
which appear to me inconsistent with the general reasoning of the authori¬ 
ties. It appears to me, that there being no place of payment designated in the 
bond and mortgage, which was executed at New York, where the borrower 
was domiciled, that, although it was not operative, until received by the lender, 
yet when received and adopted by him, the transaction related back to its 
origin, and it was valid, not as a bond and mortgage executed in England for the 
payment of money there, but as a bond and mortgage for the payment of 
the money in New York, as having originated there, and having its whole va¬ 
lidity and operation from the law of New York. If an order for goods were 
sent from New York to England; and the order were complied with, and the 
goods received in New York ; after the receipt of the goods the debt? would 
be treated as an English debt, since the contract of purchase 'would there be 
deemed to be negotiated and perfected. Ante, § 285, 286. In truth, where' 
no place of payment was mentioned, the law of the place, where the contract 
is made, fixes it in that place, wherever the parties may be domiciled. The 
bond and mortgage took effect, as contracts of the borrower executed at New 
York. If a negotiable n^te is made in one State, and is negotiated to an in¬ 
dorsee in another State, the contract with the indorsee' by the maker takes 
effect as a promise in the State where the note was made, and net Wheiwit 
was indorsed. The payment of the money to the tankers of the borrower in 
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§ 293 d. John Voet, in his Commentaries on the Pan¬ 
dects, holds this very doctrine, which appears to me to be 
entirely in harmony with the received principles of inter- 
inational law. He considers, that the interest must be 
according to the law of the place where the contract is 
to be performed, whether that place be where the, con¬ 
tract is made, or it be another place. If the interest is in 
either case stipulated for beyond that rate he deems it 
usurious. Si alio in loco graviorum usurarum stipulatio per- 
missa, in alio vetita sit, lex loci, in quo contractus cclebratus est, 
spectanda videtur in qucestione, an moderated,, an vero modum ex- 
cedentes, usurce per conventionem constitutor sint. Dummodo mem- 
inerimus, ilium proprie locum contractus in jure non intelligi, in 
quo negotium gestum est, sed in quo pccuniam nt solvent, se quis 
obligavit. Modo etiam bond fide omnia gesla f uerint, nee consuUo 
talis ad mutuum contrahendum locus electus sit, in quo graviores 
usurce, quam in loco, in quo alias contrahendum fuisset, probatce 
inveniuntur. Eliamsi de cartero hypotheca, in sortis et usurarum 
securitatem obligata, in alio loco sita sit, ubi solar leviores usurce 
permissce; cum ceqidus sit, contraction accessorium regi ex loco 
principalis negotii gesti, quam ex opposito contraction principalem 
regi lege loci, in quo accessorius contractus celebratus est. 1 

§ 293 e. Burgundus adopts the same doctrine, and says: 
Licita vero sit, an iUicita stipulatio, d formd quoque videtur pro- 
ficisci, et ideo ejusdem legibus dirigitur, quibus ipsa forma, et ad 


London was merely for his accommodation, and it by no means made the 
money repayable there. The case of Stapleton v. Conway, 3 Atk.. R. 727; 
S, C. 1 'Ves. 427, is, as far as it goes, in opposition to the decision in 6 Paige, R. 
627. It is not, however, my design in this place to enter upon the reasons 
of my dissent from the doctrines stated by the learned Chancellor in 6 Paige, 
R. 627. The*principles stated from § 280, to § 321, sufficiently explain some 
of the grounds upon which that dissent may be maintained. Sec also, 2 Kent, 
Comm. Lect. 39, p. 460, 461, 3d edit., and Andrews v. Pond, 13 Peters, R. G5; 
ante, § 291; post, §,,304. 

1 J. Voet, ad Pand. Lib. 22, tit 1, § 6, p. 9$$; post, § 304. 
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locum contractus collimare, oportet. Quare etu surarum modus 
is constituendus est, qui in regione in qua est contractnm legitimh 
celebratilr. Et cum reditus duadena rius , in GaUia StipulcttuS, 
in controversiam inddisset, patrocinante me judicatum est, in cu¬ 
ria Flandnce valere pactum: nec obesse, quod in Flandria, ubt 
reditus constitutus, sive hgpothecce impositus proponeretur, usuras 
semisse graviores stipulari non liccat; quia ratio hypothecs non 
habetur, quce hac in re nihil confer cm ad substaivtiam obligationis, 
tantum extrinsecus accedit legitimee stipulationi. Sed hoc Intel - 
lige dc usnris in stipulationem deductis, non autem de iis, quce ex 
mora debentur, in quibus ad locum solutionis {lit docebimus pos 
ted) respicerc oportet} 

§ 294. In cases of express contracts for interest foreign 
jurists generally hold the same doctrine. Dumoulin, and 
after him Boullenois, says: In concernentibus contractnm, et 
emergentibus tempore contractus spcctatur locus, in quo contra- 
hitur . 2 And hence the latter deduces the general conclu¬ 
sion, that the validity of contracts for rates of interest de¬ 
pends upon the laws of the place where the contract is 
made and payable, whether it be in the domicil of the 
debtor, or in that of the creditor, or in that where the 
property hypothecated is situated, or elsewhere. 8 He 
holds this also to be a just inference from the language of 
the Digest. Cumjudicio bonce fidei disceptatur, arbitrio judicis 
usurarum modus ex more regionis, ubi contractum est constituir 
tur ; 4 and that it appKes, where the parties have design¬ 
edly contracted in the one place, rather than in the other. 6 


1 Burgundus, Tract. 4, § 10, p. 108, 109; post, § 802. 

* Molin. Opera, Comment ud. Consuet. Paris, tit 1, § 12, Gloss.' 7, n. 87, 
Tom. 1, p. 224; 2 Boullenois, Obscrv. 46, p. 472; Henry on Foreign Law, p, 
53; Boullenois, Quest de la Contr. des Lois, p. 330 to 338; ante, § 82 a. 

* 2 Boullenois, Observ. 46, p. 472. 

* Dig. Lib. 22, tit 1,1. 1. # 

* 2 Boullenois, Observ. 46, p. 472, 
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But, where there is no express contract, and interest is to 
b$ implied, foreign jurists are not so well agreed. 1 Some 
, contend, that, if the contract is between foreigners, the 
la^y of interest of the domicil of the ^creditor ought to 
prevail; and others, that that of the domicil of the debtor 
ought to prevail. 2 

§ 295. Boullenois is of opinion, that, where there is 
no express contract, the interest for which a delinquent 
debtor is tacitly liable, on account of his neglect to pay 
the debt, is the interest allowed by the law of the 
place where the debt is payable; because it is there 
that the interest has its origin. 3 And, in this, he fol¬ 
lows the doctrine of Everhardus, who says: Quia , ubi 
ceftus locus solutionis faciendoe tfesiinatus cst , tunc non factd 
soluiione in termim et loco prcefixo , mora dicitur contraki in 
loco destinatcq solutionis , non in loco cclebrati contractus} 
Strykius holds the same opinion. Si lis oritur ex post 
facto propter negligentiam et moram , consideratur locus , ubi 
mora contracta est . 6 Boullenois puts a distinction, which 
also deserves notice, between cases where the debt for 
money loaned is payable at a fixed day, and where no 
day is fixed for payment, but it is at the pleasure of 
the creditor when it shall be paid, and no place of pay¬ 
ment is mentioned. 6 In the former case he holds, that 
the debtor is bound, in order to avoid default, to seek 


* 2 Boullenois, Observ. 46, p. 472, 477, 478, 479, 496. 

* Id.; Bouhier, Cout de Bourg. ch. 21, § 194 to § 199; Livermore, Dissert. 
§42, p. 46, 47. 

* 2 Boullenois, Observ. 46, p. 477. 

* Everhard. Consil. 78, n. 10, p. 205. 

* 2 Boullenois, Observ. 46, p. 477; Henry on Foreign Law, p. 53. — For 
the citation from Strykius I have been obliged to*rely on Boullenois; as I 
have not been able, after considerable research in the voluminous words of 
Strykius, to find the particular passage. 

* 2 Boullenois, Observ. 46, p. 477, 478. 
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the creditor and pay him; and therefore the neglect to 
make payment arises in the domicil of the creditoV, arid 
interest ought to*be allowed according to the la^r of* 
that place. 1 In the latter case the creditor is to demand 
payment of the debtor; and the neglect of payment is 
in the domicil of the debtor, and, therefore, interest 
ought to be allowed according to the law of his domicil. 2 
And if, between the time of contracting the debt and the 
demand of the creditor, the debtor has changed his domi¬ 
cil, Boullenois is of opinion that, if the demand is in the 
new domicil, interest for neglect of payment should be 
according to the law of the latter; especially if the 
change of domicil is known to the creditor. 8 And he 
applies the same rule t# a case where, by the law 
of the old domicil, , a simple demand only is required, 
and, by the law of the new domicil, a demand by judi¬ 
cial process is necessary. 4 The distinction does not 
appear to have any foundation in our jurisprudence; 
for, whether the debt be payable at a fixed day, or 
upon a demand of the creditor, if no place of payment 
is prescribed, the contract takes effect as a contract Of 
the place where it is made; and being payable generally, 
it is payable everywhere, and after a demand arid re¬ 
fusal of payment, interest will be allowed according to' 
the law of the place of the contract. 6 

§ 296. It may, therefore, be laid down as a general 
rule, that, by the common law, the Lex loci contracts 
will, in all cases, govern as to the rule of interest, fol¬ 
lowing out the doctrine of the civil law already cited: 


1 2 BotiUenois, Observ. 46, p. 477, 478. 

* Ibid. • Ibid. 

4 Id. p. 477 to p. 479. 

• Ante, § 272, § 278a; post, § 817, § 829. 4* 
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Outy jutficio bonce Jidei desceptatur , arbitrw jndieis usurantm 
modus, ex more regionis, ubi contractum , constituitur• . ita 
tamen ut legi non offended} But if the place of payment 
or of performance is different from that of the contract, 
then the interest may be validly contracted for at any 
rate not exceeding that which is allowed in the place of 
payment or performance. And in the absence of -any 
express contract as to interest, the law of the same 
place will silently furnish the rule, where interest is to 
be implied or allowed for delay (ex mord ) of payment, or 
performance. 2 [And generally the lex fori will govern 
the allowance of interest, and the rate thereof, unless it 
be shown that the lex fori requires a* different rule. 3 ] 

§ 297. But, clear as the general rule, as to interest, is, 
there are cases, in which its application has been found 
not without embarrassments. Thus, where a consignor 
in China consigned goods for sale in New York, and de¬ 
livered them to the agent of the consignee in China, and 
the proceeds were to be remitted to the consignor in 
China, and there was a failure to remit, the question 
arose, whether interest was to be computed according 
to the rate in China, or the rate in New York. Mr. 
Chancellor Kent held, that it should be according to the 
rate in China. But the Appellate Court reversed his de- 


f r Dig. lib. 22, tit. 1, 1. 1 ; Id. 1. 37; ante, § 294; 1 Eq. Abr. Interest, E.; 
Champant v. Renelagh, Prec. Ch. 128; De Sobry v. De Laistre, 2 Harr. & 
Jphns. R. 193, 228. See 1 Burge, Comm, on Col. and For. Law, Pt 1, ch. 1, 
p. 29, 30. 

* Ante, § 291; 2 Kent, Comm. Lect. 32, p. 460, 461, 3d edit.; Robinson v. 
Bland, 2 Burr. R» 1077; Ekins v. East India Company, 1 P. W. 396; Boyce 
v. Edwards, 4 Peters, R. Ill; 2 Fonbl. Eq. B. 5, ch. 1, § 6; Fanning v. Con- 
sequa,, 17 Johns. R. 511; De Sobry v. De Laistrej 2 Harr. & Johns. R. 193, 
228; Smith v. Mead, 3 Conn. R. 253; Winthrop v. Carlton, 12 Mass. R. 4; 
Foden v. Sharp, 4 Johns. R. 183; Henry on Foreign Law, p. 53. 

* Porter v. Mjpger, 22 Ver. 437. 
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cree, and decided in favor of the rate in New York. 
Each Court admitted the general rule, that the interest 
should be according to the law of the place of perform¬ 
ance, where no express interest is stipulated. But the 
Court of Chancery thought, that the delivery of the goods 
being in China, and the remittance being to be made 
there, the contract was not complete, until the remit¬ 
tance arrived, and was paid there. The Appellate 
Court thought, that the delivery of the goods in China, 
to be sold at New York, was not distinguishable 
in principle from a delivery at New York; and, that 
the remittance would be complete, in the sense- of the 
contract, the moment the money was put on board the 
proper conveyance in New York for China; and it was 
then at the risk of the consignor. The duty of remit¬ 
tance was to be performed in New York, and the failure 
was there; and consequently the rate of interest of New 
York only was due. 1 

§ 298. Another case has arisen of a very different 
character. The circumstances of the case were somewhat 
complicated; but the only point for consideration there 
arose upon a note, of which the defendants were the in¬ 
dorsers, and with the amount thereof they> had debited 
themselves in an account with the plaintiff; and which 
they sought now to avoid upon the ground of usury. 
The note was giveri in New Orleans, payable in New 
York, for a large sum of money, bearing an interest of 
ten j?er cent., being the legal interest of Louisiana, the 
New York legal interest being seven per cent. only. The 
question was, whether the note was tainted with usury, 


1 Consequa v. Fanning, S Johns. Ch. R. 587, 610; S. G. v 17 'Johns. R. 511, 
520, 521. See Grant v. Healey, 2 Ghand. Law Reporter, 113: S. C. 3 Sum¬ 
ner, R. 523; ante, § 284 a. w ' 
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and therefore void, as it would be if made in New York.* 
The Supreme Court of Louisiana decided, that it was not 
\isurious; and that, although the note was made payable 
at New York, yet the interest might be stipulated for, 
either according to the law of Louisiana, or according to 
that of New York. The Court seems to have founded 
their judgment upon the ground, that in the sense of the 
general rule, already stated, 1 there are, or there may be, 
two places of contract; that, in which the contract is actu¬ 
ally made; and that, in which it is to be paid or per¬ 
formed ; Locus , ubi contractus celcbralus , cst; locus , ubi destir 
nata solutio est; and, therefore, that if the law of both 
places is not violated, in respect to the rate of interest, the 
contract for interest will be valid. 2 In support of their * 
decision the Court mainly relied upon the doctrines, sup¬ 
posed to be maintained by certain learned jurists of con¬ 
tinental Europe, whose language, however, does not appear 
to me to justify any such interpretation, when properly 
considered, and is perfectly compatible with the ordinary 
rule that the interest must be, or ought to be, according 
to the law of the place where the contract is to be per¬ 
formed, and the money is to be paid. It may not be with¬ 
out use to review some of the more important authorities 
thus cited, although it must necessarily involve the repe- 
titio'n of some, which have been already cited. 

§ 299. There is no doubt, that the phrase Lex loci con¬ 
tractus may have a double meaning or aspect; and, that 
it may indifferently indicate the place, where the contract 


1 Ante, § 280. 

• Depau v. Humphreys, 20 Martin, R. 1. — Mr. Chancellor Walworth, in 
Chapman v. Robertson, 6 Paige, R. 627, 634, has expressed his entire concur¬ 
rence in the decision in 20 Martin, R. 1. And see Canegie v. Morrison, 2 
Mete. 381; Pecks v. Mayo, 14 Ver. 33, where an able judgment is pronounced 
by Rcdfield, X see Van Schaike v. Edwards, 2 Johns. Ch. ‘Cas. 855. 

CONFL. 40 
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Is actually made, or that, where it is virtually made ac* 
cording to the intent of the parties, that is, the place of 
payment or performance. 1 * * We have seen, that the rule 
of the* civil law clearly indicates this. Contradim atdem 
non utique eo loco intelligitur, quo negotium gcstim sit; sed quo 
solvenda est pecunia? Many distinguished jurists refer to 
this distinction. Huberus, in the passage already cited, 
says: Verum tamen non ita prcecisd respiciendus est locus, in 
quo contractus est initus, ut si partes alimn in contrahendo locum 
respcxerint, ille nonpotius sit considerandus? Everhardus (as 
we have seen) says : Ubi ccrtus locus solutions faciendcc des- 
tinatus est , tunc non facta solutione in temiino et loco prcefixo 
. mora dicitur contrahi m loco dcstinatcc solutionis, et non in loco 
' celebrati contractus. Nimirum , ergo, si inspiciatur valor rei 
debitce secundum locum, ubi destinata est solutio. Turn ctiam, 
quia locus contractus, conventio, sive obligatio, perfidtur, seu verba 
proferuntur. Secundo , ubi solutio seu deliberate destinatur . 4 
And he adds: Quia dico, id supra dixi; quod locus contractus 
dicitur duobus modis; primo, ubi contractus celebraius est; se¬ 
cundo, ubi solutio destined a est? And again : Duplex est locus 
contractus , ut supra dixi, quo casu in tantum censetur contractus 
celebraius in loco destinatce solutionis , quod nullo modo censetur 
celebratus in loco, ubi verba fuerimt prolata , quoad ea, quee vem- 
unt post contractum in esse productum? Paul Voet places it 
in a strong light. Ne tamen hie oriatur eonfusio, locum' conr 
tractus dupUcem facio alium, ubi fit, de quo jam dictum ; alium, 
in quern destinata solutio. lllud locum verum, hunc fictum ap- 
peUat SaUcetus? Uterque tamen rede locus dicitur erndradits. 


1 2 Boullenois, Observ. 46, 446; ante, § 235. 

9 Dig. Lib. 42, tit. 5,1. 8; Pothier, Pand. Lib. 42, tit. 5, n. 24 ; ante, § 280. 

• Ante, § 239, § 281; llubcr. Lib. 1, tit. 3, § 10. 

4 Everhard. Consil. 78, n. 10, 11, p. 205*, ante, § 295. 

4 Everhard. Consil. 78, n. 18. 

0 Ibid. n. 1 1 ; Id. n. 20. 

T Lib. 1, Cod. tit 1, Stunm. Trinit. n. 4. 
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etiam secwidum leges civiles , licet postremus allquid fidiwiis con- 
tineat} 

§ 299 a? But for what purpose do these foreign jurists 
refer to the distinction ? Is it, that the validity of the- 
same contract is to be at the same time ascertained in 
part by the law of one country, and in part by that of 
another ? By no means. They nowhere assert, that the 
validity of the contract is not to be judged of throughout 
by one and the same law, that is, by the law of the place, 
where it is made, or by the law of the place, where it is 
to be performed, according as, in a just sense, with refer¬ 
ence to the nature and objects of the particular contract, 
the one or the other is properly to be deemed the place 
of the contract. They nowhere assert, that one and the 
same rule is not to apply throughout to all the stipula¬ 
tions in the contract. That the contract is good, not¬ 
withstanding it does not conform either to the law of 
the place, where it is made, or to that, where it is to be 
performed. That the contract is to be treated, not as a 
whole; but is to be distributed into parts ; so that, if in 
some of the stipulations it violates the law of each place, 
it shall still be good throughout, if it does not violate in 
the whole th^ law of both places. In many of the pas¬ 
sages cited in support of the supposed mixed character, 
and mixed interpretation, and mixed operation of the 
contract, these learned jurists were considering questions 
of a very different nature. Some of them were consider¬ 
ing the question as to the rule, which is to govern gener¬ 
ally in regard to the formalities,, solemnities, and modes 
of execution of contracts, where the’ place of execution is 


1 Voct, De Stat. § 9, ch. 2, § 11, p. 270, edit. 1715; Id. p. 326, edit 1661. 
See also, 2 Boullenois, Observ. 46, p. 488; Boullenois, Quest? sur. Contr. des 
Lois, p. 330 to PtfS8. 
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the same place, where it is made; others again were con¬ 
sidering the rule, as to the interpretation and extent of 
the obligation of contracts generally, under the like, cir¬ 
cumstances ; and others again were considering the rule, 
where the contract is made in one place, and is to be ex¬ 
ecuted in another. We are therefore to understand 
their language according to the particular occasion, and 
the particular circumstances, to which it is applied. 

. § 300. Let us examine then the particular language, 
which is used by these jurists, in the passages cited. 
Thus Alexander is said to use the following passage. 1 
In scnpiura instmmenti, in ceremoniis, et solemnitatibns, el gener - 
aliter in omnibus, quce ad fonnam et perfectionem contractus per¬ 
tinent, spectanda est consuetudo rcgionis, ubi fit negotium. Debet 
enim servari statidmn loci contractus, quoad hccc, quae miuntur 
secundum naturam ipsius contractus . This language ex¬ 
presses only a general truth, and we have no 'means of 
knowing that the author intended to speak here of any 
thing further than the general rule, applicable to all con¬ 
tracts made and to be performed in the same place. 2 


1 1 cite the passage from Alexander, (Consil. 37,) as I find it in 20 Martin, 
R. 22, 23, not having been able to obtain the works of Alexander. But I have 
some doubt, whether the first part of the passage is not copied by mistake from 
Burgundus, who uses almost the identical language. Burgundus, Tract. 4, n. 
7, p. 104 ; post, § 300 a. I now suspect that the citation is not (as I supposed 
it was) from Alexander al Alexandro, but by a mistake of the Court in 20 
Martin, R. 22, 23, (probably taking it at second hand from some other author,) 
from Alexander Tartagni JmoJens (or Do Imola) who wrote a large work in 5 
and 7 vols. folio, of Consilia, published Mediol. 1488, 1489. Lipcnius in his 
Bibl. Jurid. vol. 1, p. 333, refers to this work. 1842. Everhardus in his Con¬ 
sil. 78, in several sections refers to Alex, de Imola, Consil. 37, and Consil. 49. 

* From other passages cited by Everhardus from Alexander de Imola, and 
Bartolus, and Baldus, it seems clear, that they all consider the locus solutionis 
to be the proper locus contracts, except so far as regards the solemnities and 
creation of the contract. (Solemnitatem et subsistentiam contracttis.) See 
Everhard. Consil. 78, n. 20, p. 207 ; Id. n. 24, p. 208. * 
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§ 300 (t. Burgundus says: Et qxridem in scriptura instru - 
menti, in solemrdtatibus, et ceremonus, et generaliter in omnibus, 
quee ad form&m qj usque perfectionem pertinent, spedanda est con - 
suetudo regionis, ubi Jit negotiation Rationem assignant Doctores 
guod consuetudo injluat in contractus, et convenientes ad eum 
respicere, ac voluntatem suam accomodare videantur. Et rede} 
Now we know upon what occasion this language was 
used. Burgundus was here considering the question 
solely with reference to the point, when a contract is to 
be deemed lawful, or not; or in other words, by what 
law its validity is to be governed. Illicita stipulatio est, 
(says he,) quee legibus est inter dicta, idpula, si debitum modum 
usurarum excedat. Nunc ergo considerandum , cujus loci ratio 
haberi debeat? He does not even allude to a case, where 
the contract is made in one place, and is to be performed 
in another place. He adds: lgilur, ut paucis absolvam, quo - 
ties de vinculo obligations, vel dc ejus interpretations queeritur, 
veluii, quos et in quantmn obligct, quid sent entice , stipulationis 
ihesse, quid abesse credi oporteat; item in omnibus adionibus, et 
ambigxdtatibus, quee inde oriimtur, primum quidem id scquemur 3 
quod inter partes actum erit, aut si non ap}jaret, quid actum est, 
erit consequens, id id sequamur, quod in regioue, in qud actum 
est , frequentatur? And he concludes by saying: Doctores 
toties ingerunt ea, quee respiciunf solemnitatcm actus, vel quee 
tempore _ contractus ex natura ipsius adhibentur, oriunturque, ex 
more regionis, ubi contractum est, legem accipere. Ea vero , quee 
ad complementim vel execidionem contractus spectant vel absohdo 
eo superveniunt, solere a statido loci diitgi, in quo peragenda est 
solutio? 


1 Burgundus, Tract 4, n. 7, p. 104 *, ante, § 2G& 

* Id. n. 6, p. 104. 

* Burgundus, Tract 4, n. 7, p. 105. 

4 Id. n. 29, p. 116. See also Id. n. 10, p. 109 ; ante, § 292 a, § 293 c. 

40* 
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: § 300. b. JEyerhardus says: Quod quo ad pcrfedionem con¬ 
tractus sen ad solemnitatem ad esse sen substantiam efus requrn * 
tarn semper inspicitur datuturn sea consuetudo loci celebrati con¬ 
tractus. * Et pst ratio, quia ex quo agitur de consuetudine cow 
traheridi nm mirum, si inspiciatur locus iniice conventionis, ubi 
contractus accepit perfectionem} But he immediately adds : 
Sed ubi agitur de consuetudine solvendi,ut in casu presenti, (that 
is, where a contract, made in one place, was payable in 
another,) vet de his, qua ? veniunt implcnda diu post contractum, 
et in alio loco impletioni destinato, tunc inspicitur locus destinatce 
solutionis. Now, this latter passage would seem as strictly 
to apply to the case of payment of interest, as to the 
case of payment of principal. If the parties have not 
stipulated for a particular rate of interest, the usage of the 
place of payment ought constantly to govern. If they 
have stipulated for a particular rate of interest, inconsist¬ 
ent with that of the Lex loci solutionis, the question will 
still remain, whether it can lawfully be done. Everhard- 
us has not here discussed it ; far less has he decided it. 
And he cites Baldus in support of his opinion, as saying: 
Quod in expcditivis contractus non inspiciuntur ordinativi con- 
tractus, sed locus solutionis? He afterwards adds, that this 
rule, in regard to the forms and solemnities, required in 
order to create and perfect any contract, equally applies 
to cases, where the performance is to be in the same place, 
and where it is to be in another place. Ubi vero in uno 
loco eelebratus cst contractus, et in alio loco destinata est solutio, 
tunc quoad ea, qucc concemunt solemnitatem actus, item ad esse 
et perfectionem contractus, inspicitur consuetudo loci celebrati con¬ 
tractus. Unde si ex statuto loci contractus requiratur certa so- 

* 

1 Evcrhard. Consil. 78, n. 11 , p. 246 ; Id. n. 18, p. 207 ; Id. n. 27, p. 209. 

* Ibid. n. 17, p. 207; Id. n. 27, p. 209. 
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lemnitas in ipso contractu, etc., tale statntmh 'uel consnetudo de¬ 
bet observctri, licet in loco destinatce sofatioms. non .sit simile-star 
tvtum? How far this latter doctrine is correct and main¬ 
tainable, as a general rule,-we have already.bad occa¬ 
sion, in some measure, to consider. 1 2 * It is not material 
to the present discussion, which turns upon another point, 
that is, whether the validity of a contract may depend 
partly upon the law of one place, and partly on the law 
of another place, some of its stipulations being contrary 
to the law of each place. 

• § 300 c. Christinaous expressly professes to follow the 
doctrine of Everhardus on this subject. Consnetudo loci, 
(says he,) ubi contraliitur spectanda cst, scilicet quoad observanr 
tiam solemnitainm ipsins act its. Genera titer cnim in omnibus, 
qucB ad formam ejusque perfect'ionem pertinent, spectanda est 
consnetudo regionis ubi fit negotiatio, quia consnetudo influit in 
contractus, et videtur ad cos respiccrc, et voluntatem suam eis 
accommodare. Idique rede. Conditio quoque loci et temporis 
perfectionem formce etiam respicit, et idcirco d regione contractus 
vicissim diriguntur? He adds: Sed quoad cjtis cxccutioncm, 
utpote quoad solutionem faciendum, inspicienda venit consuetudo 
destinatce solutionis . 4 And again: Quoad ea, quee celebrato 
contractu veniunt facienda, inspicitur consnetudo loci, ubi ca debent 
fieri, pula, tradi, solvi? 

§ 300 d. Gregorio Lopez states only the general doc¬ 
trine. Quando contractus cclebratur in uno loco, putcL in His - 
pad, et destinata solutio in Cordubce; tunc non inspicitur locus 
contractus, sed locus destinatce solutionis; ut habetur in ista Lege 


1 Everhard. Consil. 78, n. 18, p. 207. 

1 Ante, § 280. 

* Christin. Dccis. 283, Vol. 1, n. 1, 4, 5, 9, 10, 11, p. 255. 

4 Ibid. n. 8, 9, p. 855. 

* Ibid. n. 10, 11, 355. 
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ff. 1. contraxisse} Dumoulin (Molinaeus) says: In concern - 
entibus contraction , et emergentibus tempore contractus , spectatur 
locus , in <pio contrahilur , ct in concernentibus meram solemnitcdem, 
cujus actus , locus , in quo ille actus celebratur} In another 
place he says: Aut siatutum loquitur de his , quce concernunt 
nudarn ordinatwnem et sokmnitatem actus; et semper inspicitur 
siatutum vel consuctudo loci , iibi actus celebratur , sire in contrac- 


tibus, sive in judiciis , sivc in testamentis , sire in instrumentis aut 


aliis confidendis. Aid stahdum loquitur de his , quce medium 
scilicet causce , vel decisioncm concernmd; et tunc , aid in his , 
quce pendent a voluntate partium , vel per eas immutan possunt, 
et tunc inspiciuntur circumstantial voluntatis , quarum una est sta- 
tidum loci , in quo contrahitur ; et domicilii contrahentium antiqiu 
vel reccntis, et similes circumstantial? In another> passage he 
finds fault with those who exclusively look to the place 
where the contract is made in all cases. Quia pidant nudi- 
ter et indistincte quod debeat ibi hispid locus et consueiudo, ubi 
ft contractus, ct sic jus in loco contractus . 1 * * 4 Quod est falsum ; 
quinimo jus est it tacita et verisimilitcr mente contrahentium. 
He adds : Quia quis censetur potius contraherc in loco y in quo 
debet solvere, quam in loco, ubi fortuito transiens contraxit? It 
is plain, that these passages do not justify the inference 
sought to be adduced from them. They import no more, 
than that the law, which is to govern contracts, is not, in 
all cases, to be exclusively the law of the place, where 
they are made. 

§ 300 e. Boullenois is also relied on in support of the 


1 20 Martin, R. 9, 17; ante, § 233; Dig. Lib. 44, tit. 7,1. 21. 

* Dumoulin, cited in 20 Martin, R. 24 ; Molin. Comm, ad Consuei Paris, 
tit. 1 , § 12, gloss. 7, n. 37, Tom. 1 , p. 224, edit. 1681; 2 Boullenois, Observ. 46, 
p. 472. 

* Molinaeus, Comm, in Cod. Lib. 1, tit 1, Tom. 3, p. 554, edit. 1681. 

4 Ibid. 

* Ibid. 



CH. Vni.] FOREIGN CONTRACTS. 477 

doctrine. In one of the passages cited he says: When 
the question is, whether, in contracts upon any subject, 
the rights which spring from the nature and time of the 
contract, (natura et tempore contractus ,) .are lawful or not, it 
is necessary to follow the law of the place; where the 
contract is made. 1 And in another passage, he says: 
When the question is, to determine the lawfulness of a 
rate of rent, or annuity, (taux dc rentes ,) and in the place 
where the contract is made, the rate is different from 
that, which is to be paid, either in the country of the 
dotnicil of the debtor, or in ^hat of the domicil of the 
creditor; or finally, in the place where the property 
hypothecated is situated; the rate will be adjudged law¬ 
ful, if it conforms to the law of the place, where the con¬ 
tract is made. 2 * The context shows # that Boullenois was 
only contemplating the case, where the contract was 
made in the place of its intended performance. For he 
adds: This is the provision of the law of the Digest (De 
Usuris,) where it is declared : Cumjudicio bonce fldci discep- 
taiur , arbitrio judicis nsurarum modus ex more regionis , ubi con- 
tractmn est , constituitur; ita tamcn, lit legi non offendat ; 8 
and I believe it takes place whenever the parties de¬ 
signedly contract in one* place, rather than another. 4 
The true meaning of Boullenois, in this citation, may be 
gathered from his own interpretation of the law of the 
Digest in another page, where he cites, with approbation, 
the opinion of Gothofredus, that the words “ Ubi contrac- 
tum” ought to be understood to mean the place where 


1 2 Boullenois, Observ. 46, p. 472. 

* Ibid. 

8 Dig. Lib. 22, tit. 1,1. 1; Pothicr, Pand. Lib. 22, tit. 1, n. 52 ; ante, § 296. 

4 2 Boullenois, Observ. 46, p. 472 ; Id. p. 446. 
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the payment ought to be made. 1 Hcec verba, “ Ubi cott- 
tractum est ” sic intellige, ubi actum est, id solverct. 2 

§ 301. Bartolus has discussed the question somewhat 
at large, how far the law of the place of the contract is 
obligatory upon foreigners, and what effects the laws of 
the place of the contract have beyond the territory. 
And first, (he says,) let us suppose a contract made by a 
foreigner in one-place, and afterwards a suit is litigated 
thereon in another place, that of the origin of the con¬ 
tracting party ; of which place ought the laws to be 
observed and followed ij^ deciding it ? He says, we 
should make a distinction. Either we speak of the stat¬ 
ute or custom which respects the solemnities of the con¬ 
tract, or of the process and proceedings in the suit, or of 
those things which ^appertain to the jurisdiction in the 
execution of the contract. In the first case, we are to 
look to the law of the place of the contract; in the sec¬ 
ond case, (as to the process and proceedings in the suit,) 
to the place of judgment. 3 Or else, we speak respecting 
those things which belong to the decision of the cause ; 
and then the question is as to those things which arise 
from the very nature of the contract itself in its origin, 
or as to those things, which arise afterwards on account 
of negligence or delay. In the first case, the law of the 
place of the contract is to be looked to, that is, the place 
where the contract is made, and not where it is per¬ 
formed. In the second case, either the payment is to be 
made in a fixed place, or alternately in several places, so 


1 2 Boullcnois, Observ. 46, p. 446. 

* Gothofred. n. 10, ad Dig. Lib. 22, tit 1,1. 1. 

• Everhardus manifestly understands Bartolus to speak with reference to 
contracts, where payment is to bo made in loco cclebrati contractus. Ever- 
hard. Consil. 78, n. 26, 27, p. 208. 
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that the plaintiff has his election; or it is to be made in 
no particular place, because the promise is simply made. 
In the first case, the custom* of the place is to be looked 
to, in which tjie payment is to be made. In the second 
and third cases, the place is to be looked to, where the 
suit is brought. His language is: El primo, utrum statu- 
turn porrigatur extra territorium ad non subditos; secundo, 
utrum effectus statuti porrigatur extra terit&riwn slcduentium. 
Et primo, queero, quod de contraciibus. Pone contradum cele- 
bratum pe?' aliquem forensem in hac civitate; litigium ortum est, 
et agitatur Its in loco onginis cgntrahentis, cujus loci statuta 
debent servari et spedan. Distingue. Aid loqxdmur de statuto, 
aut de consucludine, quee respiciunt ipsius contractus solemnita- 
tern, aut litis ordinationcm, aid de his, quee pertinent ad juris- 
didionem ex ipso contractu evenientis exeguiionis. Primo. casu, 
inspicitur locus contractus. Secundo casu, aid queens de his, 
quee pertinent ad litis ordinationcm, aid de his, quee pertinent ad 
litis ordinationem ; et inspicitur locus judicii.’ Aid de his, quee 
pertinent ad ipsius litis.decisionem ; et tunc, aid dc his, quee ori- 
untur secundum ipsius contractus naturam tempore. contractus, 
aut de»his, quee oriunlur ex post facto propter negligentiam, vel 
moram. Primo casu * inspicitur locus contractus, ubi cst celebra- 
tus contractus ; et intelligo locum contractus, ubi cst celebratus 
contractus non de loco, in quern collata cst solutio. ftecundo 
casu, aut solutio est collata in locum certain, aut in pluribus locis 
alternating, ita quod electio sit actoris ; aid in nullum locum, 
quia promissio fuit facta simpliciter. Primo casu inspicitur 
consuetudo, quee est in illo loco, in quern est collata solutio; 
seeundo et tertio casu, inspicitur locus, ubi petitur. Patio pree- 
didorum est, quia ibi est contrada negligentia vel morn. 1 Now 
taking this whole passage together, it is difficult to mis- 


1 Bartolus, ad Cod. Lib. 1, tit. 1,1. 1, n. 14, 15, 16, tom. 7, p. 4, edit. 1602. 
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understand the meaning of Bartolus. It is plain, that he 
did not intend to repudiate the common distinction, as to 
the Lex loci contractus and the Lex loci solutionis. He gives 
full effect to the latter, where a fixed place^ is prescribed 
for payment; and whether he is right or not, that where 
no place of payment is named, the payment is to be 
made according to the law of the place where it is 
demanded by the promisee; he goes no further than to 
assert the general proposition, that the law of the place 
where the contract is made, is to govern in respect to its 
solemnities, and that the l^w of the place of payment is 
to be regarded in cases of payment. 1 He does not at all 
discuss the point which we have now under considera¬ 
tion. 

| 301 a. These are the principal passages adduced 
from foreign jurists, as authorities in support of the doc¬ 
trine, that a contract is, or may be valid, notwithstanding 
it does not in its entirety conform, cither to the law of 
the place where the contract is made, or to that of the 
place where it is to be performed. Now, in the first 
place, it is manifest, that many of these jurists, in the pas¬ 
sages cited, speak exclusively as to• the formalities and 
solemnities, and modes of execution of contracts; and 
they hold, that in these respects they must conform to 
the law of the place where they are^nade. Some of 
them make no distinction in the application of this rule, 
between cases of contracts to be' performed in foreign 
places, and cases of contracts to. be performed in the 
place where they are made. And, perhaps, the gen¬ 
erality of language used by most of them, even when 
they do not refer to this distinction, may be fairly ap- 


1 Bartolus, ad Cod. Lib. 1, tit. 1, n. 14, 15, 16, tom. 7, p. 4, edit 1602. See 
Vidal v. Thompson, 11 Martin, H. 23. 
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plied, indifferently, to both classes of cases. But several, 
and, indeed, most of them do expressly and directly rec¬ 
ognize the rule, that, where the contract is made in one 
place, and is to be performed in, another, not only may 
the law of the latter be properly called the locus cm - 
tfactus ; but that it ought in all respects, except as to the 
formalities, and solemnities, and modes of execution, to be 
deemed the rule to govern such cases. • 

§ 301 b. In the next place, when these foreign jurists 
speak of payment or performance, they all agree, that the 
contract must be governed by the law of the place of 
payment or performance, and not by the law of the 
place where the contract is made. IIow, then, are we to. 
distinguish between different parts of the payment ? If 
principal and interest are both to be paid in a foreign 
place, how can the law of that place govern, as to the one, 
and not as to the other? As these jurists make no dis¬ 
tinction in respect to the payment of principal, and that 
of interest, but say generally, that the payment must be 
according to the law of the place where the payment is 
to be made, it is certainly a reasonable inference, that 
they did not intend to make any exception whatsoever, 
but deemed both the principal and the interest gov¬ 
erned by the same rule. Indeed, it will be found exceed¬ 
ingly difficult ^maintain any distinction between them, 
which is not purely artificial and arbitrary; for interest is 
but an incident or accessory to principal. 

§ 301 c. But we need not rest entirely on the silence 
of foreign jurists in these passages; for the subject of 
interest will be found to be expressly treated by some of 
them; and, therefore, if any exception was intended by 
them, there, the exception would naturally have found its 
appropriate place. The omission of any exception be¬ 
comes, under such circumstances, peculiarly significant. 

CONEL. 41 
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Let us, therefore, review, in this connection, some of the 
passages in which the subject of interest is expressly or 
impliedly discussed. 

| 301 d. Everhardus says: Aid qucenmns , guts locus in - 
spiciatur , quoad accessoria, idpida expcnsas d damna de jure 


canonico, el usuras de jure civile si minores vel leviores sunt in 


uno loco, quam in alio, et similiter; cerium cst, quod inspiciiur 
locus dcstinatcc solutionis ; nedum quoad principalem obligor 
tionem, scd etiam quoad accessona} And he insists, that the 
leading jurists whom he quotes, hold the same opinion. 
This language would seem to be as direct as possible to 
the present inquiry; and it affirms that the Lex lod solu¬ 
tionis must govern, as well as to the interest, as to the 
principal, the former being merely accessorial to the lat¬ 
ter. It is no answer to suggest, that he meant to speak . 
of interest ex mord , or interest, not expressly provided 
for; because there is no such qualification in his lan¬ 
guage, and it is positive, as well as general, as to the 
accessorial rights, under all circumstances. 

§ 301 e. Christinas us avows the same doctrine, Sic etiam 


inspiciiur statutum loci dcstinatcc solutionis , si agatur de extinc- 
tione actionis per prwscriptionem staturiam vigentem in uno loco, 
ei non in alio. Item si agatur de accessoriis, id de expends , 
danmis ct inferesse , aut deniquc usuris, si majores vel minores 
sint in uno loco, qudm in alio? 

§ 301 /. Paul Voet may fairly be deemed to hold the 
same opinion. After having said, in the passage already 
cited, that there may be a double place of the contract, 
one where it is made, and' the othor, where it is to be 


paid or performed, he immediately adds: Hinc ratione 
effect us, et complcmenti ipsius codr actus, spectatur illc locus, in 


1 Everhard. Consil. 78, n. 24, p. 208; Id. n. 27, 28, 29, p. 208, 209.. 
* Christin. Eecis. 283, n. 12,13, Vol. 1, p. 355. 
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quem destinata est solutio, id, quod ad modum, mensuram, usu - 
ras, etc ., mgligentiam et moram post contractum inikim acceden- 
tem referendum est ; 1 and he then refers to several author¬ 
ities in support of this opinion. It seems plain from this 
language, in this connection, that, as to interest, he 
deemed the true law, by which the legality of the con¬ 
tract was to be adjudged, was the law of the place of 
payment. 

§ 302. In one passage, Burgundus says, that interest is 
to be allowed according to the place of the contract ; 
and that, if the question comes under consideration in a 
foreign court, the interest stipulated, though higher .than 
what is lawful by the Lex fori, ought to be allowed. But, 
where no interest is stipulated, there, the interest is to be 
ex mord, according to the law of the # place of payment. 8 
His language is: Quarc et usnrarum modus is constiiuendus est, 
qui in regimic, in qua est contractum, legitime celebratur. Et 
cum redditus dnodenanus in Gallia stipulates, in co)droversiam 
incidisset, patrocinante me, judicalum est, in Curia Flandnce, 
valere pactum ; nec obesse, quod in Flandria, ubi reddilus consti- 
tutus, sive hgpothecw impositus pmponcretur, usara semisse gra- 
viores stipulari non liceat. Quia ratio hgpofhecw non habetur, 
quee hue in re nihil eonferens ad substantiam obligations, tautum 
cxtrinsccus accedil legitimue stipulationi. tied, hoc inicllige de 
usuris in stipulalionem deduclis, non autem dc iis, qncu ex mora 
debeMur, in quibus ad locum solutionis (id docemus postca) respi - 
cere oportet? Now, if such be the rule, where the con¬ 
tract is made, in France, and to # be performed there, the 


1 P. Voet, de Statut § 9, ch. 2, n. 12., p. 270, edit. 1715; Id. p. 326, edit. 
1661; ante, § 281.- * 

9 20 Martin, R. 28; Burgundus, Tract. 4, n. 10, p. 109. See also Vidal v. 
Thompson, 11 Martin, R. 23. 

-* Burgundus, Tract 4, n. 10, p. 109. 
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converse would seem equally to be correct, if the fcoii- 
tract had been made in France to be performed in Flan¬ 
ders ; that the contract would be void for usury as 
against the law of the latter. In another placg he says : 
Idem ergo de soluiionibus dicendum , scilicet ', id in omnibus , quee 
ex ed sunt , aid inde oriuntur , aid circa illam consistunt , aid aU- 
quo modo affinia sunt , qonsuetudinis loci spectemus , ubi eamdem 
implere convenil} He adds: Itaque ex soluiione sunt solemnia, 
valor rei debit w, prctium moneice ; ex solutione oriuntur prces- 
tatio apochce , antigraphoe, similiaqne ; circa solutionem consistunt 
pondcra , mensurce bonitas cxpensce , mora, damna , interesse, 
usura ex mora dcbitce, et ejusmodi? And he concludes by 
stating the reason of the doctrine as given by all jurists. 
Rationem mutuantur d Jwis Consuliis , qui ummquemque milt in 
eo loco contraxisse intelligi, in quo, id solven'et, se obligavit . 8 So 
that, if this language is to be interpreted in its broad 
sense, the interest must, in all cases, be according to the 
law of the place of performance. 1 * * 4 * Burgundus*s opinion 
may, perhaps, by some persons be thought of less value, 
however, because he applies the like rule to prescriptions. 
Affinia solutioni sunt prccscriptio, oblatio rei debitce, consignatio, 
novatio, deleg alio, et ejusmodi . 6 

§ 303. Boullenois has nowhere, to my knowledge, di¬ 
rectly and positively treated the question, whether the 
interest may be stipulated for according to the place Qf 
the contract, when payment is to be made in another 
place where it would be illegal. The citations already 


1 Burgundus, Tract. 4, n. 25, 26, p. 114, 115; Id. n. 10, p. 109; 2 Boullo* 
noi3, Obscrv. 4G, p. 488, 498 ; ante, § 293 c. 

* Burgundus, Tract. 4, n. 27, p. 115. 

* Ibid. n. 29, p. 116. 

4 Ibid. n. 10, p. 109, ante, § 293 a. * 

6 Burgundus, Tract 4, n. 28, p. 116 ; 2 Boullenois, Obsory. 46, p. 488, 498; 

ante, § 300 e. 
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r^rre4 to, 1 which are supposed to countenance the affirm¬ 
ative, put the case only of a rate of interest, or of an 
annuity, good by the law of the place of the contract, 
(arid for aught that appears, payable there,) and hold, 
that it will be good, although different from the law of 
the domicil of the creditor, or debtor, or even from the 
law of the place, where the property, pledged for secu¬ 
rity, is situate. 2 * There is, however, a passage, which 
seems to indicate, although not directly, an opinion of 
Boullenois. in the negative. After referring to, and ap¬ 
proving the doctrine of Gothofredus, that*interest is to be 
according to the law of the place of payment, he adds, 
that it is in this sense, that Gothofredus is to be understood, 
in what he says of the Law, 20. of the title of the Digest 
de Jurisdictione? where he supposes a Parisian, who has 
contracted at Rome (Demits Ilonuc contractual esse) ; and 
inquires, whether the Parisian, if sued at Paris, shall be 
condemned to pay the interest prescribed by the law of 
Rome for the delay; and he answers in the affirmative, 
saying : Id videtur. Contractus enim isiius inilium vitio caret . 
Boullenois says, that this decision is very just in effect, if 
w r e suppose that the Parisian has not only made the con¬ 
tract at Rome, but also has promised to pay at Rome. 4 
The natural inference certainly would be, that if he ex;* 
pn$ssly agreed to pay interest, that he should pay accord¬ 
ing to the rate of interest at the place of payment. 

§ 304. It may then be affirmed with some confidence, 
that the foreign jurists, who have been relied on, do not 
establish the asserted doctrine. On the other hand there 

1 Ante, § 300 e. * 

* 2 Boullenois, Observ. 46, p. 472, 473. 

8 Dig. Lib. 2, tit. 1,1. 20; Gothofrcd. n. 37. 

4 2 Boullenois, Observ. 46, p. 446. 

41* 
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are otHer. foreign jurists, whose doctrines lead to an oppo¬ 
site conclusion. Thus, John Yoet says, if a stipulation fdr 
a high interest is allowed in one place, and in another, it 
is prohibited, the law of the place, where the contract is 
made, is to decide, whether it i§ good, or whether it ex¬ 
ceeds that, which is allowable. Nevertheless, w r e must 
remember,'that, in point of law, that is not properly to be 
deemed the place of the contract, where the business is 
transacted, but where the money is by the contract to be 
paid. But good*faith must also be observed; and the place 
of the contract, where higher interest is allowed, must not 
be sought for the purpose of evading the law. He adds; 
that an hypothecation of property, as security, situated in 
another place, where the interest is lower, will not vary 
the rule; for the security will be treated as merely acces¬ 
sorial. And it is more equitable, that the accessorial con¬ 
tract should be governed by the law of the place, where 
the principal contract is made, than on the contrary, that 
the principal contract should be governed by the law of 
the place, in which the accessorial contract is made. 1 


\ Voet, a<l Pand. Lib. 22, tit. 1, § C, Tom. 1, p. 938; Id. Lib. 4, tit 1, § 29, 
Tom. 1, p. 241; ante, § 293 d. I have given the sense, although not a pre¬ 
cisely literal translation of the passage. The words are: Si alio in loco o»i- 
orum usurarum stipulatio permissa, in alio YCtita sit, lex loci, in qud contractus 
celebratus est, spectanda videtur in qusestione, an mode rata;, an vero modum 
excedcntes usurao per conventionem constituta? sint Dummodo meminerimus, 
ilium proprie locum contractus in jure non intclligi, in quo negotium gestum 
est, sed in quo pecuniam, u. solvent, sc quis obligavit. Modo etiam bon 4 fide 
omnio gesta fuerint, ncc consulto tails ad mutuum contrahcndum locus electus 
sit, in quo graviorcs usurse, quam in loco, in quo alios contrahendum fuisset, 
probates convenientur. Etiamsi de caetero hypothcca in sortis et usurarum 
securitatcm obligata, in qlio locosita sit, ubi sola; leviores usurse permissa;; cum 
asquius sit, contractum accessorium regi ex loco principalis negotii gesti, quam 
ex opposite contractum principalem regi lege loci, in quo accessoHts con¬ 
tractus celebratur. It appears to me, that the first part of the passage has been 
misunderstood, or at least mistranslated, in Depau v. Humphreys, 20 Martin, 
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.. 304 a . If to this doctrine, thus maintained by John 
Voet, (himself an author of distinguished weight ancTabil- 


B. 32. The reasoning of the Court upon the passage will hero be given, in 
justice to that learned tribunal. “ The authority of the passage,” says Martin, 
J. in delivering the opinion of the Court, “ from Yoet remains to be examined. 
This author says: Si alio in loco graviorum usurarum stipulatio permissa, in 
alio vetita sit, lex loci, ubi contractus celebraius est, spectanda videtur, an 
moderate, an vero moduin cxccdentes usurae, per eonventionem stipulate 
sint. If in a place, the stipulation of higher interest be permitted, in another 
forbidden, the law of the place, in which the contract was celebrated, is to be 
resorted to, in order to ascertain, whether the lesser" or the greater rate of 
interest be stipulated by the contract. Thus far Voet teaches what wo have 
seen Alexander, Bartolus, Burgundus, Everhard, Strykius, and Boullcnois 
teach, and the contrary, of which no other commentator positively asserts; 
what, in our opinion, every sound principle of law dictates. But the appel¬ 
lant's counsel urges, that Voet, unsays, in the succeeding paragraph, what he 
appears to have so emphatically expressed. TIvj words of the second para¬ 
graph are: Dummodo mcminerimus ilium proprie locum contractus, in jure 
non intolligi, in quo negotium gestum est, sed in quo, ut pceuniam solvcrot, sc 
obligavit. In the argument, which the appellee’s counsel draws, in this respect,^ 
he is fully supported, by wliat is said, arguendo, by Lord Mansfield, in Robin¬ 
son v. Bland, and in some degree, by Judge Kent, in the same manner, in the 
case of Van Schaick v. Edwards, already cited. In endeavoring to ascertain 
the character of the rate of interest, stipulated in a note given in Massachusetts, 
Judge Kent says: ‘ Ilad the money, for instance, in this case been made pay¬ 
able at Albany, or elsewhere in this State, (New York,) then perhaps th<? 
decision in Robinson v. Bland, would have applied. If, in the second para¬ 
graph, Voet meant to introduce an exception to the rule laid down in the 
first; if he meant to teach, that the legality of a rate of conventional interest, * 
Imsing not ex morfi, but tempore contractfis, is exclusively to be tested by the 
law loci solutionis, even when it is different from the law loci cclebrati con¬ 
tractus; then, we cannot consider him as affording to us a legitimate rule of 
decision in the present case; because the weight of his authority is borne down 
by that of a crowd of the most respectabje commentators of the law he cites. 
Perhaps, he must be understood, in the second paragraph, to convey to the 
student a warning, that by what he teaches in the first, he must not be under¬ 
stood to impugn the proposition, that, in a great degree, the law loci solutionis, 
influences the obligation of the party, who bound himself, ut solveret pceuniam. 
Upon the whole, we must conclude, as we did in'Norris v. Eves, and Vidal v. 
Thflppson, that contracts are governed by the law of the country, in which 
they were made, in every thing which relates to the mode of construing them, 
the meaning to be attached to tlic expressions, by which the parties bound 
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ity,)we add the concurrent testimony of Huberus, Ever- 
hardus, Christinaeus, and Paul Voet, already cited, 1 on, the* 
same side, aiicl the entire absence of any direct and abso¬ 
lute authority to the contrary, it is not perhaps too much 
to affirm, that the decision already alluded to of the Su«; 
preme Court of Louisiana, 2 is not supported by the rea¬ 
soning or the principles of foreign jurists. 3 It is certainly 
also at variance with the doctrine maintained by Lord 
Mansfield, and the Judges of the King’s Bench, in a 
highly interesting case, (although not positively necessary 
to the judgment then pronounced,) that the law of the 
place of payment, or performative, constitutes the true 
test, by which to ascertain the validity or invalidity of 
contracts. 4 And finally, in a very recent case the Su¬ 
preme Court of the United States have adopted the doc¬ 
trine, that, where a contract is made in one place, to be 
executed in another, it is to be governed, as to usury, by 
the law of the place of performance, and not by the law 
of the place where it is made. So, that if the transaction 
is bond fide , and not with intent to evade the law against 


* 

themselves, ami the nature and validity of the engagement. But that, wher¬ 
ever the obligation be contracted, the performance must be according to the 
* law of the place where it is to take place. In other words, that in a note exe¬ 
cuted here, on a loan of money made here, the creditor may stipulate for • 
legal rate ot conventional interest authorized by our law, although such a rate 
be dis dlowed in the place, at which payment is to be made.” If I am right in 
the remarks in the text, it will bo found, that the authorities cited by the 
learned Judge by no means justify the judgment. See Bouhier, Cout. de 
Bourgogne, Vol. 1, oh. 21, p. 313; 3 Burge, Comm, on Col. and For. Law, Pt. 
2, ch. 20, p. 773, 774, 775. 

1 Ante, § 299, 300 b, § 300 c. 

9 Depau v. Humphreys, 20 Martin, R. 1. 

3 See the late case of Carnegie v. Morrison, 2 Mete. R. 391.' Curtis, argu¬ 
endo. ^ „ 

4 Robinson v. Bland, 2 Burr. 1077. See also, Van Schaick v. Edwaros, 2 

Johns. Cas. 355. * 
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usury, and the laty of the place of performance allows ‘’a 
higher rate of interest than that permitted at the place of 
the contract, the parties may lawfully stipulate for the 
higher interest. 1 * But, then the transactions must be bond 
fide, and n&t intended as a mere cover of usury. 3 Bouhier, 
indeed, thinks that every contract of this sort would 
almost from its very terms and nature import a design to 
evade the laws, and to'cover usury. But he manifestly 
presses the presumption far beyond its legitimate appli¬ 
cation ; for the circumstances of the case may often estab¬ 
lish, that the contract is perfectly innocent and praise¬ 
worthy. * 

§ 305. It has been said, that, if the principle be, that a 
contract, valid in the place where the contract is cele¬ 
brated, is void, if it is contrary to the law of the place of 
payment, it must establish the converse proposition, that 
a contract, void by the law of the place where it is made, 
is valid, if good by the law of the place of payment 8 
This would seem to be reasonable; and the doctrine is 
supported by the modern cases, notwithstanding the old 
cases have been supposed to lead to a contrary conclusion. 
In one case, 4 * a bond was executed in Ireland for a debt" 
contracted in England; tmd because it constituted a se¬ 
curity on lands in Ireland, Lord Chancellor Hardwicke 
4ld, that it was valid, although it bore the Irish interest 
of seven per cent. But he thought it would have been 
otherwise if it had been a simple contract debt; or if 
the bond had been executed in England. 6 Mr Chancel- 


1 Andrews v. Pond, 13 Peters, R. G5, 77• 78. 

* Bouhier, Cout. do Bourg. Vol. 1, ch. 21, p. 413. 

* Dcpau v. Humphreys, 20 Martin, R. 1, 30. 

4 Gunner v. Bellamont, 2 Atk. R. 382. 

* Stapleton v. Conway, 3 Atk. R* 727; S. C. 1 Ves. R. 427. Sec Dewar 

v. Span, 3 T. R. 425. 
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lor Kent has correctly laid down the modern doctrine; 
and he is fully borne out by the authorities. “ The law" 
of the place,” says he, “ where the contract is made, is to 
determine the rate of interest, when the contract specifi¬ 
cally gives interest; and this will be the case, fhough the 
loan be secured by a mortgage on lands in another State, 
unless there be circumstances to show, that the parties 
had in view the law of the latter place in respect to inter¬ 
est. When that is the case, the rate of interest of the 
place of payment is to govern.” 1 

$ 300. But it has been asked, if this be the established 
doctrine, of what use is it for an^egislature to pass a law 
for the protection of the weak and necessitous? 2 And 
the case of minors has been mentioned, as exhibiting the 
inconvenience of the principle. But we have already 
seen, that minors in one country may lawfully contract 
in another, in which they are deemed of age. 3 The true 
answer to all such suggestions is, that no country can 
give to its own laws any extraterritorial authority, so as 
to bind other nations. If it undertakes to legislate in re¬ 
gard to acts done, or contracts performed elsewhere, it 
can claim for its own laws no other validity, than such as 
the comity of other nations ma^ choose to allow towards 
them. It may, if it chooses, deem all such acts and con¬ 
tracts valid, or invalid, according to its own laws; but^lt 
cannot impose a like obligation on other nations, so to 
treat them. The repose and common interest of all na¬ 
tions, therefore, require each to observe towards all others 


1 2 Kent, Comm. Lcct 39, p. 460, 461, 3d edit.; D’Wolf v. Johnson, 10 
Wheaton, R. 367; Scofield i>. Day, 20 Johns* 102; Thompson v. Powles, 2 
Simons, R. 194; Robinsbh v. Bland, 2 Burr. 1077 ; Boyce v. Edwards, 4 
Peters, R. 111. But see Chapman v. Robertson, 6 Paige, R. 627, 630. 4 

* Dcpau v. Humphreys, 20 Martin, R. 1, 80. 

* Saul v. His Creditors, 17 Martin, R. 596, 597; ante, § 82. 
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the principles of reciprocal justice and comity; and these, 
as we have seen, are best subserved by the adoption of 
the general rule, that the law of the place of the contract 
and payment shall govern. 1 

§ 307. Analogous to the rule respecting interest would 
seem to be the rule of damages in cases of contract, where 
damages are to be recovered*for a breach thereof ex mord , 
or where the right to damages arises ex delicto , from some 
wrong, or injury done to personal property. Thus, if a 
ship should be illegally or tortiously converted in the East 
Indies by a party, the interest there will be allowed by 
way of damages in a suil against him. 2 So, the rate of 
damages on a dishonored bill of exchange will be accord¬ 
ing to the Lex loci contractus of the particular party. 3 So 
if a bill of exchange be made in one State and indorsed 
in another State, and again indorsed by a second indorser 
in a third State, the rate of damages upon the dishonor 
of the bill will be against each party according to the 
law of the place, where his own contract had its origin, 
either by making, or by indorsing the bill. 4 So, if a note, 
made in a foreign country, is for the payment of a certain 
sum in sugar, and by the custom of that place, the like 
notes are payable in sugar at a valuation, the law of the 
place is to govern in assessing the damages for a breach 
tltereof. 5 

§ 308. Where a contract is made in one country, and 
is payable in the currency of that country, and a suit is 


1 Ante, § 242, 280. 

8 Ekins^v. East India Company, 1 P. Will. 395, 396; Consequa v. Willing, 
• Peters, Cir. R. 225; Id. 308; flolmcs v. Barclay, 4 Louis. Ann. R. 64. 

* Slacum v. Pomeroy, 6 Crancli, 221; Iiazelhurst* v. Kean, 4 Ycates, R. 19; 
Pothier on Oblig. n. 171. 

4 Post, § 314, 817. 

• Courtois v. Carpentier, 1 Wash. Cir. R. 376. 
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afterwards brought in another country, to recover for a 
breach of the contract, a question- often arises as to the 
manner in which the amount of the debt is to be ascer¬ 
tained, whether at the nominal or established par value of 
the currencies of the two countries, or according to the rate 
of exchange at the particular time existing between them. 
In all cases of this sort, the place where the money is 
payable, as well as the currency, in which it is promised 
to be paid, are (as we shall presently see) material ingre¬ 
dients. 1 ’For instance, a debt of <£100 sterling is con¬ 
tracted in England, and is payable there; and afterwards 
a suit is brought in America for the recovery of the 
amount. The present par fixed by law between the two 
countries is, to estimate the’ pound sterling at four dol¬ 
lars and forty-four cents. 2 But the rate of exchange, on 
bills drawn in America on England, is generally at from 
eight to ten per cent, advance on tfie same amount. In 
a recent case, it was held by the King’s Bench, in an ac¬ 
tion for a debt payable in Jamaica, and sued in England, 
that the amount should be ascertained by adding the 
rate of exchange to the par value, if above it; and so, 
vice versdy by deducting it, when the exchange is below 
the par. 3 Perhaps it is difficult to reconcile this case with 


1 Post, § 310. * 

* This is the par for ordinary commercial purposes. But by the Act of 
Congress of 1832, cli. 224, § 16, the par, for the purpose of estimating the 
value of goods, paying an ad valorem duty, and for that'purpose only, is de¬ 
clared to be to estimate a pound sterling at four dollars and eighty cents. The 
still more recent Act of 22d July, 1842, eh. 66, makes the par, for estimating 
duties in like cases, at four dollars and eighty-four cents for the pound ster- 
iing. 

• Scott t’. Bcvan, 2 Barn. & Adolph. 78. —Lord Tenterddh in delivering 
the opinion of the Court in favor of the rule said: “ Speaking for myself 
personally, I must say, that I still hesitate as to the propriety of the con- 
elusion.” See Delegal v. Naylor, 7 Bing. R. 460; Ekins v. East India Com¬ 
pany, 1 P. Will. 896. 
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the doctrine of some,other cases; 1 In a late American 
case, where the payment was to be in Turkish piastres, 
(but it does not appear from the report, where the con¬ 
tract was made, or was made payable,) it was held to be 
the settled rule, “ where money is the object of the suit, 
to fix the value according to the .rate of exchange, at the 
time of the trial.” 2 It is impossible to say, that a rule 
laid down in such general terms ought to be deemed of 
universal application; and cases may easily be imagined, 
which may justly form exceptions. 

* § 309. The proper rule would seem to be, in all cases, 
to allow that sum in the currency of the country where 
the suit is brought, which should approximate most 
nearly to the amount to which the party is entitled in 
the country where the debt is payable, calculated by the 
real par, and not by the nominal par’of exchange. 3 This 
would seem to be the.rule, also, which is adopted by for¬ 
eign jurists. 4 In some countries there is an established 
par of exchange by law, as in the United States where 
the pound sterling of England is now valued at four dolj 
lars and forty-four cents for all purposes, except^the esti- 


1 Seo Cockerell v. Barber, 1G Yes. 4G1 ; post, § 312. 

* Lee v. Wilcocks, 5 Serg. & Rawlc, 48. — It is prqjeablc, that in this case 
the money was payable in Turkey. 

} In Cash v. Kennon, (11 Yesey, R. 314,) Lord Eldon held, that, if a man in 
a foreign country agrees to pay £100 in London, upon a given day, he ought 
to have that sum there on that day. And if he fails in that contract, wherever 
the creditor sues him, the law of that country ought to give him just as much 
as he would have had, if the contract had been performed. J. Voet says: “ Si 
major, alibi minor, eorundem nummorum valor sit, in solutione faciendft; non 
tarn spectanda potestas pecuniae, quae est in loco, in quo contractus celebratus 
est, quam potius^ju® obtinet in regione ilia, in qu& contractus implcmcntum 
faciendum est." Voet, ad Pand. Lib. 12, tit 1, § 25; ‘Henry on Foreign Law, 
48, note. See also ante, § 281; 3 Burge, Comm, on Col. and For. Law, Pt. 2, 
ch. 20, p. 771, 77t, 778. 

4 Ante, § 281. 

CONFL. 42 
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mation of the duties on goods paying an ad valorem duty, 1 
In other countries, the original par has, by the deprecia¬ 
tion of the currency, become merely nominal; and, there, 
we should resort to the real par. Where there is no es¬ 
tablished par from any depreciation of the currency, 
there, the rate of exchange may justly furnish a standard, 
as the nearest approximation of the relative value of the 
currencies. And where the debt is payable in a particu¬ 
lar known coin, as in Sicca rupees, or in Turkish piastres, 
there the mint value of the coin, and not the mere bul¬ 
lion value, in the country where the coin is issued, would 
seem to furnish the proper standard, since it is referred 
to by the parties in their contract, by its descriptive name 
as coin. 

§ 310. But in all these cases we are to take into con¬ 
sideration the place where the money is, by the origi¬ 
nal contract, payable; for wheresoever the creditor may 
sue for it, he is entitled to have an amount equal to 
what he must pay, in order to remit it to that country. 2 
JChus, if a note were made in England for <£100 ster¬ 
ling, payable in Boston (Mass.), if a suit were brought 
in Massachusetts, the party would be entitled to recover 
four hundred and forty-four dollars and forty-four cents, 
that being the established par of exchange by our laws. 
But, if our currdtacy had become depreciated by a de¬ 
basement of our coinage, then the depreciation ought to 
be allowed for, so as to bring the sum to the real par, 
instead of the nominal par. 3 But if a like note were 


1 Ante, § 808, n. 2. 

* See 1 Chitty on Comm, and Manufact ch. 12, p. 650, GHl. See ante, § 
281, 308. 

* Paul Voet has expressed an opinion upon this subject in general terms. 
“ Quid, si in specie de nummorum aut redituum solutione di&cultas incidat, si 
forte valor sit immutatus; an spectabitur loci valor, ubi contractus erat cele- 
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givfcn irf England fbr .£100, J>a^able in England, or pay¬ 
able generally (which m legal effect would be the same 
thing); there, in a suit in Massachusetts, the party 
would be entitled to recover, in addition to the four 
hundred and forty-four dollars and forty-four cents, the 
rate of exchange between Massachusetts and England, 
which is ordinarily from eight to ten per cent, above 
par. And if the exchange were below par, a propor¬ 
tionate deduction should be made; so that the party 
would have his money replaced in England at exactly 
the same amount which he would be entitled to recover 
in a suit there. 

§ 311. This distinction may, perhaps, reconcile some 
of the cases, between which there might seem, at first 
view, to be an apparent contrariety. It was evidently 
acted on in an old case, where money, payable in Ire¬ 
land, was sued for in England; and the Court allowed 
Irish interest, but directed an allowance to the debtor 
for the payment of it in England, and not in Ireland. 1 
It is presumable, that the money was of less value in 
Ireland than in England. A like rule was adopted in 
a later case, where money payable in India was recov¬ 
ered in England; and the charge of remitting it from 
India was directed to be deducted. 2 

§ 311 a. There is, however, an iri%concilable differ¬ 
ence in some of the authorities on this subject. Thus, 


bratus, an loci, in quern destiuata erat solutio ? ftespondco, ex gcnorali regula, 
spectandum esse loci statutum, in quern di stinata erat solutio P. Voet, de 
Stat. § 9, ch. 2, § 15, p. 271 •, Id p 328, edit. 1GG1. And be applies the same 
rule, where contacts are for specific articles, the measures whereof are differ¬ 
ent in different countries. Id. §^.6, p. 271; Id. p. 326, edit. 1061. 

1 Dungannon v. Hackett, 1 Eq. Cas Abr. 288, 289. 

* Ekins V. The East India Company, 1 P. Will. 396; S. C. 2 Bro. Par. Cas. 
382, edit. Tomlins. 

' m 
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it has been held in New York, that, where a -debt is 
contracted in a foreign country and is payable there, if 
the creditor afterwards sues the debtor here for the debt, 
he is entitled to recover only for the debt according to 
the par of exchange, and not according to the rate of 
exchange, necessary to remit the amount to the foreign 
country. On that occasion the Court said: “ The debt 
is to be paid according to the par, and not the rate of 
exchange. It is recoverable and payable here to the 
plaintiffs, or their agent, and the Courts are not to in¬ 
quire into the disposition of the debt, after it reaches 
the hands of the agent. He may remit the debt to his 
principal abroad in bills of exchange, or he may invest 
it here on his behalf, or transmit it to some other part 
of the United States, or to other countries on the same 
account. We cannot trace the disposition which is to 
take place subsequent to* the recovery, nor award spe-v 
cial damages upon such uncertain calculations. 1 The 
same doctrine has been adhered to in subsequent decis¬ 
ions. 2 It has also been adopted by the Supreme Court 
of Massachusetts, as the proper rule in all cases, except 
bills of exchange. 3 On the contrary, in the Circuit 
Courts of the United States the opposite doctrine has 
been maintained. 4 


1 Martin v. Franklin, 4 Johns. R. 124, 125. 

* Scofield v. Day, 20 Johns. R. 102. 

8 Adams v. Cordis, 8 Pick. U. 260, 266, 267. 

4 Smith v. Shaw, 2 Wash. Cir. R. 167, 168 ; Grant v. Healey, 2 Chand. Law 
Reporter, lid*; S. C. 3 Sumner, R. 523; ante, § 284 a. In this last case the 
subject was considered at great length; and the following remarks were made 
by the Judge, in delivering the opinion of the Court “ I take^e general doc¬ 
trine to be clear, that whenever a debt is madef payable in one country, and is 
afterwards sued for in another country, the creditor is .entitled to receive the 
full sum necessary to replace the money in the country where it ought to have 
been paid, with interest for the delay; for then and then only, is he fully in- 
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ff Sl&^ In One case, where by a will made in India, t 
legacy was given of 30,000 Sicca rupees, and the testa 


demnified for the violation of the contract. In every such case the plaintiff is, 
therefore, entitled to have the debt due to him first ascertained at the par of 
exchange between the two countries, and then to have the rate of exchange 
between those countries added to, or subtracted from, the amount, as the case 
may require, in order to replace the money in the country where it ought to be 
paid. It seems to me, that this doctrine is founded pn the true principles of 
reciprocal justice. The question, therefore, in all cases of this sort, where 
there is not a known and settled commercial usage- to govern them, 6ccms to 
me to be rather a question of fact than of law. In cases of accounts and ad¬ 
vances, the object is to ascertain where, according to the intention of the 
parties, the balance is to be repaid ? In the country of the creditor or of the 
debtor? In Lanusse v. Barker, (3 Wheat. R. 101, 147,) the Supreme Court 
of the United States seem to have thought, that where money is advanced for 
a person in another State, the implied understanding is to replace it in the 
country where it is advanced, unless that conclusion is rej>ellcd by the agree¬ 
ment of the parties, or by other controlling circumstances. Governed by this 
rule, the money being advanced in Boston, so far as it was not reimbursed out 
of the proceeds of the sales at Trieste, would seem to be proper to be repaid in 
Boston. In relation to mere balances of account between a foreign factor and a 
home merchant, there may be more difficulty in ascertaining where the balance 
is reimbursable, whether where the creditor resides, or where the debtor re-' 
sides. Perhaps it will be found, iu the absence of all controlling circumstances, 
the truest rule and the easiest in its application, that advances ought to be 
deemed reimbursable at the place where they are made, and sales of goods ac¬ 
counted for at the place where they arc made, or authorized to be made. 
Thus, if a consignment is made in one country for sales in another country, 
where the consignee resides, the true rule would seem to be, to hold the con¬ 
signee bound to pay the balance there, if due from him *, and if due to him, on 
advances there made, to receive the balance from the consignor there. The 
case of Consequa v. Fanniug, (3 Johns. Ch. R. 587, 610,) which was reversed 
in 17 Johns. R. 511, proceeded upon this intelligible ground, both in the Court 
of Chancery, and in the Court of Errors and Appeals, the difference between 
these learned tribunals not beiftg so much in the rule, as in its application to the 
circumstances of that particular case. I am aware, that a different rule, in re¬ 
spect to balances of account and debts due and payable in a foreign country, 
was laid downtin Martin v. Franklin, (4 Johns. R. 125,) and Scofield v. Day, 
(20 Johns. R. 102); and that it has been foliowcd*by the Supreme Court of 
Massachusetts, in Adams v. Cordis, (8 Pick. R. 260). It is with unaffected 
diffidence, that I venture to express a doubt as to the correctness of the decis¬ 
ions of these learned courts upon this point It appears to me, 'that the rear 

42 * 
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tor afterwards died in England, leaving personal prop¬ 
erty, both in England and in Indian upon a suit in 


soiling in 4 Johns. R. 125,■■which constitutes the basis of the other decisions^ 
is far from being satisfactory. It states very properly, that the Court have noth¬ 
ing to do with inquiries into the disposition which the creditor may make of 
his debt after tjie money has reached his hands; and the Court are not to 
award damages upon such uncertain calculations, as to the future disposition 
of it. But that is not, it is respectfully submitted, the point in controversy. 
The question is, if whether a man has undertaken to pay a debt in one country, 
and the creditor is compelled to sue him for it in another country, where the 
money is of less value, the loss is to be borne by the creditor, who is in no 
fault, or by the debtor, who by the breach of this contract has occasioned the 
loss. The loss, of which we here speak, is not a future contingent loss. It is 
positive, direct, immediate. The very rate of exchange shows, that the very 
same sum of money, paid in the one country, is not an indemnity or equivalent 
for it, when paid in another country, to which by the default of the debtor the 
creditor is bound to resort. Suppose a man undertakes to pay another $10,000 
in China, and violates his Contract; and then he is sued therefor in Boston, 
when the money, if duly paid in Ghina, would be worth at the very moment 
20 per cent, more than it is in Boston ; what compensation is it to the creditor 
to pay him the $10,000 at the par in Boston? Indeed, I do not perceive any 
just foundation for the rule, that interest is payable according to the law of the 
place where the contract is to be performed, except it be the very same on 
which a like claim may be made as to the principal, namely, that the debtor 
undertakes to pay there, and therefore is bound to put the creditor in the same 
situation as if he had punctually complied with his contract there. It Is sug¬ 
gested, that the case of bills of cxehaugc stands upon a distinct ground, that of 
usage; and is an exception from the general doctrine. I think otherwise. 
The usage has done nothing more than ascertain what should be the rate of 
damages for a violation of the contract generally, as a matter of convenience 
and daily occurrence in business, rather than to have a fluctuating standard 
dependent upon the daily rates of exchange; exactly for the same reason that 
the rule of deducting one third new for old is applied to cases of repairs of 
ships, and the deduction of one third from the gross freight is applied in cases 
,of general average. It cuts off all minute calculations and inquiries into evi¬ 
dence. But in cases of bills of exchange, drawn between countries where no 
such fixed rate of damages exists, the doctrine of damages, applied to the con¬ 
tract, is precisely that which is sought to be applied to the c^e of a c omm on 
debt due and payable in^ another country; that is to say, to pay the creditor 
the exact sum, which he ought to have received in that country. That is suffi¬ 
ciently clear from the case of Mellish v. Simeon, (2 II. Black. R. 878,) and the 
whole theory of reexchangc. My brother, the late Mr. Justice Washington* in 
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ohancery for the legacy, the master, to whom it was 
referred, estimated .the Sicca rupees at 2s. 6 d. per Sicca 
rupee, being the East India Company’s rate of exchange 
between India and Great Britain, (i. e. on bills drawn 
in India on Great Britain,) at the time the legacy be¬ 
came due. At the same time, the par or sterling value 
of the Sicca rupees in India and England was 2s. Id. 
per Sicca rupee; and the East India Company’s rate of 
exchange between Great Britain and India, (i. e. on bills 
drawn in England on India’) was 2$. 3d. „ Upon excep¬ 
tions taken to the report, it was contended, that Either 


the case of Smith v. Shaw, (2 Wash. Cir. R. 1G7, 1G8, in 1808,) which was a 
suit brought by an English merchant on an account for goods shipped to the 
defendant’s testator, where the money was doubtless to be paid in England, 
and a question was made, whether, it being a sterling debt, it should be turned 
into currency at the par of exchange, or at the then rate of exchange, held, 
that the debt was payable at the then rate of exchange. To which Mr. Ingcr- 
soll, at that time one of the ablest and most experienced lawyers at the Phila¬ 
delphia bar, of counsel for the defendant, assented. It is said, that the point 
was not started at the argument, and was settled by the Court suddenly, with¬ 
out advancing any reasons in support of it. I cannot hut view the case in a 
very different light. The point was certainly made directly to the Court, and 
attracted its full attention. The learned Judge was not a Judge accustomed 
to come to sudden conclusions, or to decide any point which he had not most 
scrupulously and deliberately considered. The point was probably not at all 
new to him; for it must frequently have come under his notice in the vast 
variety of eases of debts due on account by Virginia debtors to British cred¬ 
itors, which were sued for during the period in which he possessed a most ex¬ 
tensive practice at the Richmond bar. The circumstance, that so distin¬ 
guished a lawyer as Mr. Ingcrsoll assented to the decision, is a further proof 
to me that it had been well understood in Pennsylvania to be the proper rule. 
If, indeed, I were disposed to indulge in any criticism, I might say, that the 
Cases in 4 Johns. R. 125, and 20 Johns. R. 101, 102, do not appear to have 
been much argued or considered; for no general reasoning is to bo found in 
either of them upon principle, and no authorities were cited. The arguments 
and the opinion contained little more than a dry statement and decision of the 
point. The first and only case, in which the question seems to have been con¬ 
sidered upon a thorough argument, is that in 8 Pick. R/260. I regret that I 
am not able to follow its authority with a satisfied assent of mind.” 
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the par of exchange, or the rate of exchange between 

Great Britain and India ought to have been adopted. 3 * 

Lord Eldon on that occasion said: “ In all the cases 

reported upon the wills of persons in Ireland or Jamaica, 

and dying there, and vice versd in this country, some 

legacies being expressed in sterling money, others in 

sums, without reference to the nature of the coin in 

which they are to be paid, the legacies are directed 

here to be computed according to the (real) value of the 

currency of the country to which the testator belonged, 

or where the property was; and I apprehend no more 

was done in such cases than ascertaining the value of so 

many pounds in the current coin of the country, and 

paying that amount out of the funds in Court. On the 

other hand, I do not believe the Court have ever said 

they would not look* at the value of the current coin of 

the country, but would take it as bullion. At the time 

of Wood’s half-pence in Ireland, whatever was their 

actual worth, yet payment in England must have been 

according to their nominal current value, not the actual 

* 

value. So whatever was the current value of the rupee 
at the time when this legacy ought to be paid, is the 
ratio according to which payment must be made here 
in pounds* sterling. If twelve of Wood’s half-pence 
were worth sixpence in this Court, sixpence must hdVe 
been the sum paid. And in a payment in this Court the 
cost of remittance has nothing to do with it. So if the' 
value of 30,000 rupees, at the time the payment ought 
to have been made in India, was £10,000, that is the sum 
to be paid here, without any consideration as to the ex* 
pense of remittance.” And he accordingly directed the 


1 Cockerell v. Barber, 16 Ves. 461, 465. 
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master to review his report, and the legacies to be paid, 
according to the current value of the Sicca rupee in 
Galcutta. 1 

§ 313. In considering this decision, it is material to 
observe, that the will was made in Itodia, and, of course, 
the legacy payable there; and the testator died in Eng¬ 
land, leaving personal assets in both countries. Under 
these circumstances, the legatee was not compellable to 
resort to England for payment of the legacy; but he 
elected of his own mere choice to receive it there. He 
might have resorted to India, if he had pleased; 2 ahd if 
so, he would have been entitled to the exact amount of 
30,000 Sicca rupees, according to tlieir current value 
there. He ought not, then, by resorting to a court in 
England, to oblige the estate to bear the charge of the 
remittance of the amount to England, with which it was 
charged by the master’s report. Nor ought the estate, 
upon his mere election to receive the amount in Eng¬ 
land, to pay for the remittance of the same from England 
to India. The decree of the Court was, therefore, mani¬ 
festly right, and consistent with the principles above 
stated. The language of the Court, however, does not 
seem to put the case upon this clear ground ; but to put 
it upon the ground, that the value, at the par of ex¬ 
change, (not indeed the nominal, but the real par,) with¬ 
out any reference to the place of payment, or of remit¬ 
tance, was, in all cases, the true rule. It admits, how¬ 
ever, of some doubt, whether the Court intended to make 
so general an application of its language, and did not 
intend to restrain it to the circumstances of the particular 


1 Cockerell v. Bai’ber, 16 Ves. 461, 465. • 

* See Bourke v. Ricketts, 10 Ve9. 332, and Raithby’s Notes to Ranclagh r. 
Champant, 2 Vern. 395; Saunders v. Drake, 2 Atk. R. 4G6 ; Stapleton v. Con¬ 
way, 1 Ves. 427. 
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case. Suppose the exeeutor in India hsdt Remitted all 
the funds to England, and had become domiciled thetfe, 
and the legatee had always lived in India; would not 
the latter, having no other means of getting 'payment 
but by a suit in England, have been entitled, to the 
charge of remittance ' to India ? Without expressing 
any opinion upon the subject, it may, perhaps, be 
thought worthy of further consideration. Some of the 
cases, 1 already cited, are certainly at variance 'with this 
decision, if it is to be deemed to assert a doctrine of 
universal application. 2 


1 Scott v. Bcvan, 2 Barn. & Adolp. 78. See also Delegal v. Naylor, 7 
Bing. R. 460, which apparently supports the rule in Scott v. Bevan, and* ante, 
§ 808, 309, 311, 311a. 

■ In the case of mixed money, in Sir John Davies’s Reports [28,] 48, there 
is a curious discussion, as to the nature and changes of English currency. 
A bond was given in England for the payment of “ £100 sterling, current and 
lawful money of England,” to be paid in Dublin, Ireland; and between the 
time of giving the bond, and its becoming due, Queen Elizabeth by proclama¬ 
tion, recalled the existing currency in Ireland, and issued a new debased 
coinage, (called mixed money,) declaring it to be the lawful currency in Ire¬ 
land. A tender was made in this debased coin, or mixed coin, in Dublin, in 
payment of the bond. The question, before the Privy Council of Ireland, 
was, whether the tender was good, or ought to have been in currency, or value, 
equal to the current lawful money, then current in England. The Court held 
the tender good; first, because the mixed money was current lawful of Eng¬ 
land, Ireland being within the sovereignty of the British crown ; and secondly, 
because the payment being to bo in Dublin, it could be made in no other cur¬ 
rency, than the existing currency of Ireland, which was the mixed money. 
The Court do not seem to have considered, that the true value of the English 
current money might, if that was required by the bond, have been paid in Irish 
currency, though debased, by adding so much more, as would bring it t<5 the 
par. And it is extremely difficult to conceive, how a payment of current law¬ 
ful money of England could be interpreted to mean current, or lawful money 
of Ireland, when the currency of each kingdom was different, and the royal 
proclamation made a distinction between them, the mixed money being de¬ 
clared the lawful currency' of Ireland only. Perhaps the desire to yield to the 
royal prerogative of the Queen a submissive obedience, as to all payments in 
Ireland, may account for a decision so little consonant with the principles of 
law in modern times. See also the comments on this case in the case of Pilk- 
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§ 313.;«, The question touching the effect of a depre¬ 
ciation of the currency between the time when the debt 
is contracted, or becomes due, and the subsequent 
payment thereof which was hinted at in the preceding 
case, has since arisen in a more direct and solemn 
form, and undergone no inconsiderable discussion. The 
French government' during the war between England 
and France, had confiscated a debt due from a French 
• subject to a British subject; and Subsequently an 
indemnity was stipulated for, on the part of the French 
government; and, there having been a great deprecia¬ 
tion of the French currency after the time when the 
debt was confiscated, the question arose,*whether the 
debt was to be calculated at the value of the currency 
at the time, when the confiscation took place, or subse- 
. quently; and it was held, that it ought to be calculated 
according to the value at the time of the confiscation.’ 
On that occasion, the case in Sir John Davie’s Reports, 
already alluded to, 1 was referred to, as well as the 
opinions of foreign jurists on the same subject; and Sir 
Williaii|i Grant, in delivering the Opinion of the Court, 
said: “ Great part of the argument at the bar 'would 
undoubtedly go to show, that the commissioners have 
acted wrong in throwing that loss upon the French 
government in any case ; for they resemble it to the 
case of depreciation of currency, happening between \he 
time that a debt is contracted, and the time that it is 
paid; and they have quoted authorities for the purpose 
of showing, that in such case the loss must be borne by 


ington p. Commissioners for Claims, 2 Knapp, R. 18 to 21; S. C. cited 2 Bligh, 
R. 98, note. See Kearney v. King, 2 Barn. & Aid. 801; Sprowlc v. Legg, 1 
Barn. & Cress. 16. 

1 Ante, § 312, 313, note 2. 
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thje creditor, and not by the debtor. That point it is 
unnecessary for the present purpose to consider, though 
Vinnius, whose authority was quoted the other day, 
certainly comes to a conclusion directly at variance 
with the decision in Sir John Davies’s Reports. Ho 
takes the distinction, that if, between the time of Con¬ 
tracting the debt and the time of its payment, the cur¬ 
rency of the country is depreciated by the State, that 
is to say, lowered in its intrinsic goodness, as if there* 
were a greater proportion of alloy put into a guinea or 
a shilling, the debtor should not liberate himself by 
paying the nominal amount of his debt in. the debased 
money; that # is, he may pay in the debased money, 
being the current coin, but he must pay so much more, 
as would make it equal to the sum he borrowed. But 
he says, if the nominal value of the currency, leaving* 
it unadulterated, were to be increased, as if they were 
to make the guinea pass for 30s., the debtor may liber¬ 
ate himself from a debt of 1/. 10s. by paying a guinea, 
although he had borrowed the guinea, when it was but 
worth 21s. I have said it is unnecessary to consider 
whether the conclusion drawn by Vinnius, or the decis¬ 
ion in Davies’s Reports, be the correct one; for we 
think this has no analogy to the case of creditor and 
debtor. There is a wrong act done by the French gov¬ 
ernment; then they are to undo that wrong act, and 
to put the party in the same situation as if they never 
had done it. It is assumed to be a wrong act, not only 
in the treaty, but in the repealing decree. They justify 
it only with reference to that which, as to this coun¬ 
try, has a false foundation; namely, on the ground of 
what other governments had done towards them, they 
having confiscated the property of French subjects; 
therefore,' they say, we thought ourselves justified at 
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the time in Retaliating upon the subjects of this coun¬ 
try. That ifbeing destitute of foundation as to ' this 
country* the Republic themselves, in effect, confess that 
no such decree ought to have been made, as it affected 
the subjects of this country. Therefore it is not merely 
the case of a debtor paying a debt at the day it falls dtie; 
but it is the case of a wrongdoer, who must undo, and 
completely undo, the wrongful act he*has done; and if 
he has received the assignats at the value of 50c?., he 
does not make compensation by returning an assignat, 
which is only worth 20 d.; he must make up the differ¬ 
ence between the value of the assignat at # different pe¬ 
riods. And that is the case stated by Sir John Davies,, 
where Restitutio in integrum is stated. He says, two cases 
were put by the Judges, who were called to the assistance 
of the Privy Council, although they were not positively 
and formally resolved. He says, it is said if a man upon 
marriage receive 1,000/. as a portion with his wife, paid’ 
in silver money, and the marriage is dissolved causd 
prcecontractus, so that the portion is to be restored, it must 
be restored in equal good silver money, though the State 
shall have depreciated the currency in the mean time. 
So if a man recover 100/. damages, and he levies that in 
good silver money, and that judgment is afterwards re¬ 
vised, by which' the party is put to restore back all he has 
received, the judgment creditor cannot liberate himself 
by merely restoring 100/. in the debased currency of 
the time; but he must give the very same currency 
that he had received. That proceeds upon the principle, 
that if the act is to be undone, it must be completely 
ulldone, and the party is to be restored to the situation 
in which he was at the $me the act l o be undone took 
place. Upon that principle, therefore,'undoubtedly the 
French Government, by restoring assignats at the end 
confl. 43 
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months, did not put the *> party* in the^jame 
in-which he .was.when they tookJfo^^mxassig- 
xU&s that were of a very different value,, We*have said, 

f at'as this point is not directly or immediately before us, 
can rrfake no part of our decree. At the 'ssfuje time, it 
may not perhaps have been without some utility to have 
given an opinion upon it, inasmuch as it Was argued and 
discussed at the bar. And we think, therefore,* the com** 
' missioned have proceeded on a perfectly’ right principle 
iff those .cases, in which we understand they have made 
an allowance^ for the depreciation of paper-money; 'And 
considering that this case does not differ from those in 
which thffy have made that allowance, we are -of opinion 
that the claimants ought to have the same equity admiu- 
istered to them in Remunerating them for-the lose hey 
have sustained.” 1 

* « 

§ 813 b. The opinions of Vinnius and Pothier, alluded 

,to*in the opinion of Sir William Grant, fully confirm his 
statements. Vinnius is of opinion that the valul of the 
money at the time when it ought to be paid, is the value 
which is to be allowed to the creditor. Of the same 
Opinion, he adds, are Bartolus, and Baldus, and De Castro, 
and indeed of jurists generally, with.the exception of 
Dumoulin, and Hotomannus, and Donellus, who think the 
value at the time of making the contract ought ,to gov¬ 
ern. Hence, after having discussed the principle, Vin¬ 
nius says, in conformity with the opinions of the former 
jurists : Hoc autem fundamento posito, siqirideni neutri contree- 
hentium iryuriam fieri volumus, ita defimendwy> videtur , lit si 
bonitas monetce intrinseea mutata sity tempus contractus ,» si 
fitftrinseca,, id est mlor imposvtitius , tempus solutionis in solutume 


* PUkington v. Commissioners lor Claims, 2 Kj\app,Tt. 17 to 21. 
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faciefida, spectari debeat. 1 ' Pothier holds the ppposit^ 
ion; ‘and-say8 : * It remains to be observed, i&'reg&d‘%Q 


^ * Yinniu8,Vi Instit. Lib. 8, tit 15, T&xtus, Do Mutuo, Comm. p. 12,p.*S9^’, 
edjt. 1726 j Id. p. 664, editvl777, Lugdupi. The whole passage deserves to be 
felted. Atque hiifc. pendet decisio nobilisaim® question®, si post contcaottSh 
sesdmatio hllmmorutn creveret aut decreverit, utrum in solutione faciflttda 
spec tare- Pporteat "valorem, quem habebant tempore contractus, an qui nube 
attemper©’Solutionis: infellige si nihil, do ca re expresse dictum sit, nSqhV 
mora infiervenerit Molimeus, Ilotomannus, Donellus contendunt, tempui con- 
■tfafttps iu8paciendum esse, id est, ea testimatione nummos reddendos, osn%uRr 
nuno ©staged qu® initio fuit, cum dabantur. Nimirum nihil illi hi pecftzua 
nttnierpta prater qcstimationem considerandum putant, totamque nummi bdSh 
t^tem inliac ipsa ®stimatione consistere: ac proinde creditori non facer® in- 
jpriaitf, qui eandem «j stifliationem, quam accepit, reddit: tantuol^nim red^rev 
eupa, qudpfuip pccepit, quod ad solutionem mutui sit satis. Itaque secundum 
horum sententiam, si 100. aurci mutuo data sint, cum aurens valebat jissesl^O. 
reddatftnf' autem, cum singuli valent asses 55. debitor reddens creditori Ottt^pS 
fid. Aut. in singulos aureos 50. asses reddit, quantum accepit, et liberatur: pt 
yicissim si imntinuta.sit ad eundem modum accepit, et liberatur: et vicissim A 
immirtuta sit ad eundem modum aureorum ffistimatio, non liberatur, nisi reddit 

* aureos 110. aut in singulos aureos asses 55. Bartolus vero (in 1. Paul Us. 1#(. de 
aolut) Baldus (in L res in dotem, 24. de jur. dot) Castro, in lib. 3, da 
cred.) et DD. comm, ut videre est apud Boer, dccis. 327. contra consent, spec- 
tandum esse in proposito tempus solutionis, id est, aucto Vel deminuto dttta* 
mofum Talore^fea astipatione reddi eos oportere, non qu® tunc fuit, eunx da¬ 
bantur, sed qu® nuuc est, cum solvuntur; ncque aliud statui posse sine, crpdi-' 
toris aut debitor® injuria. Qu® sententia, ut mihi videtur, et verior et ffiqbior 
est Namfquod contrari® sententi® auctores ^ unicum urgent, in nummifl’non 
materi®, sfed*solms ®stimationis imposit® atque'extern®, quam ob*id vulgo^pE* 
trfnsecam nummi bonitatem vocant, rationem duci, numinumque nihil aliud ege, 
quam quod pubjicis valet, voreor,* ut simplicitcr verum sit Utique enim mate^ 
ria qnmismatis fundamentum est et causa valoris: quippe qui varintpr 
diveysitate materi®: oportctquer valorem hunc justa aliqua proportions mate* 

^jptfeo&tfpondere: neque in bene constitutar repub. nummo ea estim&tio imponi 
d^bet, qu® pretium materi®, ex qua cuditur, superat, aut superet ultra modtun 
expensarum, quay iir signanda pecunla hunt; quod ad singularum, speeierum 

* Vbksfam parum adder© potest Sed hoc ad actus et pr®statioaes privatgitm 

pertipet Illud pprtinet, qupd u dicimuS, creditis nummis nihil pf»fcir 
^stimatioaem eorutu creditum intelligi^necessaritf sequitur, creditocqm'tepeii 
ip a^a formh ant materia nummos acclpere Spntra definitionem PaulLjn £ 199. 

* de solut etiamsi damnum'ex eo passUrus sit: nam, qui recipfc, quod credidlt, 
nihil Isabel,‘quod conqueratur. 'Sequitpr et hoc, si coutingat *mutari ifCmti 
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the^price, that it may be rendered in a money different 
‘from that in which it is paid. If it is' paid to the seller 
in gold, the seller may repay it in pieces of* silver, or vice 
vend. In like manner, though subsequent to the pay¬ 
ment of the price, the pieces in which it is paid are 
increased or diminished in value; though they are dis¬ 
credited, and at the time of their redemption their place 
is supplied by new ones of better or worse alloy j the sel¬ 
ler, who exercises the redemption, ought to repay in 
mbney which is current at the time he redeems, the same 
sum or quantity which he received in paymeht, and 
nothing more nor less. The reason is, that, in money we 
do not rfgard the coins which constitute it, but only 
the value which the sovereign has been pleased that 
they shall signify : Eaque materia forma publica percussa , 
usum dominiumque non tarn ex substantia prcebct, quam ex quan- 


morum bonitatera intrinsccam, id cst, si valorc vcteri rctcntio percutiantnr novi 
nummi ex deteriore materia, quam ex qua cusi, qui dati sunt, puta, si qui dati 
sunt, cusi fuerint ex puro auro, postea alii feriantur ex auro minus puro et 
mixto ex sere, debitorem restituendo tot mixtos et contaminates, quot ill© puros 
accepit, liberari cum insigni injuria crcditoris: et contra interpp. pene omnium 
doctrmam, qui hoc casu solutionem faciendam esse statuunt ad valbrem intrin- 
secum monetae, qui currebat tempore contractus, testibus Gail. 2, obs. 73, n. 6 
and 7. Borcholt. de feud, ad .cap. im. quae sunt regal, num. 62. Illud enim 
maxime in hac disputatione considcrandum est, quoniam hie ftnis nummi prin¬ 
cipalis est, ut serviat rebus ncccssariis comparandis, auctore Aristotele 1. Polit. 
.6. quod mutata monetae bonitate sivc extririfceca, sivo intrinseca, pretia rerum 
omnium mutentur, ct pro modo auctae aut imminutae bonitatis nummorum cres- 
cant aut dccrescant: quod ipsa docet experientia: coque facit 1. 2. C. de vet. 
num pot. lib. 11. Crescunt rerum firctia, si deterior materia electa, aut man- 
ente eadc/n materia valor auctus sit: decrescunt clcctu materi® mclioris, aut si 
• eadem bonitate matcri® manento valor imminutis fucrit. Fallitur enim im- 
peritum vulgus, dum sibi persuadet, ex augmento valoris aurei ©liquid sibi lucri 
accedere. Hoc autem fundamento posito, siquidem neutri contrahentium in- 
juriam fieri volumus, ita definiendum videtur, ut si bonitas monetse intrinseca 
mutata sit, terrfpus contractus, si cxtrinseca, id est, valor imposititius, tempus 
solutionis ip solution© facienda spcctari debeat. Atque ita scepisdmb judicatum 
*£ ■ 
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ittafai D. 18,1,1. When the price is. paid, the seller k 
npt considered to receive the particular pieces, so much 
a$ the sum or value which they "signify; and, conse¬ 
quently^ he ought to repay, and it is sufficient for him to 
repay, the same sum or value in pieces which are cur¬ 
rent, and-which have the signs aythorized by the prince 
to signify that v&lue. This principle being well estab¬ 
lished -in our French practice, it is sufficient merely to 
state it. It cuts off all the questions made by the' Doc¬ 
tors concerning the changes of money.” 1 

§ 314. Negotiable instruments often present questions 
of a like mixed nature. 2 Thus, suppose a negotiable bill 
of exchange is drawn in Massachusetts on England, and 
is indorsed.in New York, mid again by the first indorsee 
in Pennsylvania, and by the second in Maryland, and the 
bill is dishonored ; what damages will the holder be 
entitled to ? The law as to damages in these States is 
different. In Massachusetts it is ten per cent., in New 
York and Pennsylvania twenty per cent., and in Mary¬ 
land fifteen per eent. 3 What rule then is to govern ? 
The answer is, that, in each case, the Lex loci contracts. 
The drawer is liable on the bill according to the law of 
the place where the bill was drawn; 4 and the successive 
indorsers are liable on the bill according to the law of the 
place of their indorsement, every indorsement being 


1 Pothier, Traits da Contrat do Vcntc, n. 41G. I quote from. Mr. Cushing’s 
excellent Translation, n. 413, p. 264, 265. See Pardessus, Tom. 5, art. 1495, 
p. 269, 270, 271. 

* See post, § 644, 353 to 361. 

9 3 Kent, Comm. Lect. 44, p 116 to p. 120, 3d edit. 

. 4 So a note dated and made in one country, but payable in another, drajrs 
interest at the rate of the place where it is made, in the absence of any stipula-. 
tion to the contrary. Gibbs v. Fremont, 20 Eng. Law & Eq. R. 555; Allen- q, 
Kemble* 6 Moore, P. C. R. 314. $ 


43 * 




510 CONFLICT OF LAWS. [ct* VItt. 

* m 

\ 

treated as a new and substantive contract 1 The' Conse¬ 
quence is, that the Indorser rriay' render himself liable 
upOn^a dishonor of the bill, for a much higher,Fate of 
damages, than he can recover from the drawer. But this 
Results from his own voluntary contract; and not from 
any collision of rights prising from the nature of tile orig¬ 
inal contract. 2 

§ 316. It has sometimes been suggested, that this doc- 
' trine is a departure from the rule, that the law of the 
place of payment is to govern. 8 But, correctly consid¬ 
ered, it is entirely in conformity to the rule. The 
drawer and indorsers do not contract to pay the money 
in the foreign place, on which the bill is drawn; but only 
to guarantee its acceptance and payment in that place 


1 Ante, § 307; post, § 31C; Powers v. Lynch, 3 Mass. R. 77; Prentiss e. 
Savage, 13 Mass. R. 20, 23, 24; Slacum v. Pomeroy, 6 Craucli, 221; Dcpau v. 
Humphreys, 20 Martin, 11. 1, 14, 15; Hicks v. Brown, 12 Johns. R. 142 ; Bay- 
ley on Bills, ch. A. p.*28, Phillips & Sewall’s Edition; Trimbey v. Vignier, 1 
Bing. R. 151, 159, 160; ante, § 267; post, § 316 a, § 353 to 361; 3 Burge, 
Comm, on Col. and For. Law, Pt. 2, ch. 20, p. 771 to p. 774. 

* Pardessus has discussed this matter at large. He adopts the general doc¬ 
trine here stated, that the law of the place of each indorsement is*to govern, as 
each indorsement constitutes a new contract between the immediate parties. 
An0 he applies the same rule to damages; and says, that, if the law of the 
place, where a bill of exchange is drawn, admits of the accumulation of costs 
and charges on account of reexcliangcs, (as is the law of some countries,) in 
such a case each successive indorser may become liable to the payment of such 
successive accumulations, if allowed by the law of the place, where they made 
their indorsement. lie seems, indeed, to press his doctrine further, and to 
hold, that, if the law of the place of such indorsement does not allow such ac¬ 
cumulation of reexchanges, but the law of the place where the bill is drawn 
does, the indorsers will bo liable to pay, as tho drawer would. But his reason¬ 
ing does not seem satisfactory; and it is ceftainly inconsistent with the ac- 
knowledged doctrines of the common law. Pardessus, Droit Commerc. art. 
1500. See also Henry bn Foreign Laws, 53, Appx. 289 to 242; 3 Kent, 
Comm. Lect/44, p. 115, 3d edit See Rothschild v. Currie, 1 Adolph. & Ell. 
N. R. 48; Shanklin v. Cooper, 8 Blackf. 41. 

• 2 Kent, Comm. Lect 89, p. 459, 460, 3d edit.; Chitty on Bilk, p. 191 to 
194, 8th edit London. 
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by the drawee,} and in defauB^of such payment they 
agree uppn du^jiotic^ tit reimburse the holder, in princi¬ 
pal and damages, at the, place, wher§ they respectively 
enter*# into the contract. 1 « * 

§ 316. Nor is it any departure from "the rule to hold, 
that -the time when the payment of such a bill is to 
accrue, is to be according to the law of the place where 
the bill is payable; so that the days of grace (if any) are 
to be allowed according to the law or custom where the , 
Bill is to be accepted and paid; 2 for such is the appropri¬ 
ate construction of the contract, according to the rules *Qf 
law, and the presumed intention of the parties. 3 > 

| 316 a . Another illustration of the general doctrine 
may be derived from the case of negotiable paper, as to 
the binding obligation and effect of a blank indorsement. 
It seems, that by the law of France an indorsement in 
blank of a promissory note does not transfer the property 
to the holder unless certain prescribed formalities are ob¬ 
served in the indorsement, such as the date, the consider¬ 
ation, and the name of the party to whose order it is 
passed; otherwise, it is treated as a mere procuration. 4 
Now, let us suppose a note made at Paris, payable to the 
order of the payee, and he should there indorse the same 
in blank without the prescribed formalities, and after¬ 
wards the holder should sue the maker of the note in an- 

• 

other country, as, for example, in England, where no such 


1 Potter v. Brown, 5 East, It. 123, 130; Dundas v. Bowler, 3 McLean, 400; 
Hicks t*. Brown, 12 Johns. It. 112; Powers v. Lynch, 3 Mass. It. 77 ; Prentiss 
v. Savage, 13 Mass. It. 20, 24, Pardessus, Droit Comm. art. 1497. 

* Seq 2 Kent, Comm. Lcct. 39, p. 439, 460, 3d edit:; Cliitty on Bills, p. 191, 
8th edit, London; Pothicr, Contrat dc Change, n. 15, 155; 5 I’ardessus, 
§ 1495; post, § 847, 361. 

* Mr. Justice Martin, in Vtdal o. Thompson, 11 Martin, R. 23, 24. 

4 Code de Commerce, art. 137, 188; Trimbey r. Yignier, 1 Bing. N. Cas. 
151, 158*159, 160. 
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formalities are prescribed ; the question would arise, 
whether the holder could recover ip such, a suit in ao 
English Court upon such an indorsement. It'has been 
held that he cannot; and this decision seems to be founded 
in the true principles of international jurisprudence; for 
it relates not to the form of the remedy but to the inter¬ 
pretation and obligation of the contract created by the 
indorsement, which ought to be governed by the law of 
the place of indorsement. 1 

§ 31G b. Another illustration may be derived from the 
different obligations which an indorsement creates in dif¬ 
ferent States. By the general commercial law, in order 
to entitle the indorsee to recover against any antecedent 
indorser upon a negotiable note, it is only necessary that 
due demand should be made upon the maker of the note 
at its maturity, and‘due notice of the dishonor to the 
indorser. But by the laws of some of the American 
States, it is required, in order to charge an antecedent 
indorser, that not only due demand should be made and 
due notice given, but that a suit shall be previously com¬ 
menced against the maker, and prosecuted with effect in 
the country where he resides; and then, if payment can¬ 
not be obtained from him under the judgment, the indor¬ 
see may have recourse to the indorser. In such a case, 
it is clear, upon principle, that the indorsement, as to its 
legal effect and obligation, and the duties of the holder 
must be governed by the law of the place where the in¬ 
dorsement is made. This very point has been recently 

decided in a case where a note was made and indorsed in 

* 

the State of Illinois. On that occasion, Mr. Chief. Justice 
Shaw, in delivering the opinion of the Court, said: “ The, 
note declared on, being made in Illinois, both parties jre- 


1 Trimbey v. Vignier, 1 Bing. New Cases, 151, 158, 159, 160; § 272. 
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siding there at the time, and Jt als<* being indorsed, in 
Illinois, we think that the contract created by that in¬ 
dorsement. must be governed by the law of that State. 
The law in question does not affect the remedy, but goes 
to create, limit, and modify the contract effected by the 
fact of indorsement. In that, which gives force and effect 
to the contract, and imposes restrictions and modifica¬ 
tions upon it, the law of the place of contract must pre¬ 
vail when another is not looked to as a place of perform¬ 
ance. Suppose it were shown, that, by the law of Illi¬ 
nois, the indorsement of a note by the payee merely 
transferred the legal interest in the note to the indorsee, 
so as to enable him to sue in his own name, but imposed 
no conditional obligation on the indorser to pay; it would 
hardly be contended, that an action could be brought 
here upon such an indorsement if the indorser should 
happen, to be found here, because by our law such an in¬ 
dorsement, if made here, would render the indorser con¬ 
ditionally liable to pay the note. By the law of Illinois, 
the indorser is liable only after a judgment obtained 
against the maker; and as no such judgment appears to 
have been obtained on this note, the condition upon 
which alone the plaintiff may sue, is not complied with, 
and therefore the action cannot be maintained.” 1 

§ 317. But, suppose a negotiable note is made in one 
country, and is payable there, and it is afterwards in¬ 
dorsed in another country, and by the law of the former 
country..equitable defences are let in, in favor of the 
maker, and by the latter such defences excluded; what 
rule is to govern, in regard to the holder, in a suit against 
the maker to recover the amount upon the indorsement 
to him ? The answer is, the law of the place, where thB 


1 Williams v. Wade, 1 Metcalf, R. 82, 83. 
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a^^WMtmade ; for there the maker undertook ito pay; 
.and the subsequent negotiation of the note did not change 
ifia original obligation, duty, or rights. 1 .Acceptances of 
Mis are governed by the Same principles. They are 
%emed contracts of acceptance in the place, where they 
*are made, and where they are to be’ performed* 2 So 
$&ul Vopt lays down the doctrine. 8 Quid si de Uteris Cant- 
Hi incidat questio ; qids locus erit spectandus ? Is spedandus 
est locus , ad quern sunt destimtce , et ibidem acceptatce . But, 
suppose a negotiable acceptance, or a negotiable note, 
made payable generally, without any specification of 
place; what law is to govern, in case of a negotiation of 
it by one holder to another in a foreign country, in 
regard to the acceptor, or to the maker ? Is it a contract 
by them to pay in any place where it is negotiated, so as 
to be deemed a contract of that particular place, and 
gdverned by its laws ? The Supreme Court of Massachu¬ 
setts have held, that it creates a debt payable anywhere, 
by the Very nature of the contract ; and it is a promise 
to whosoever shall be the holder of the bill or note. 4 As¬ 
suming this to be true; still it does not follow, that the 
lAw of the place of the negotiation is to govern; for the 
transfer is not, as ter the acceptor, or the maker,*a new 


P 1 Ory of Winter, 16 Martin, R. 277 • post, 832, 848, 844. 

% * Lewis v. Owen, 4 Barn. & Aid. 654; ante, § 307; post, 833, § 884, 345. If 
in one place and accepted there, payable in another place, the law of the 
where the bill is.payable"governs. Cooper v. Earl of Waldegrave, 2 
R 282. What bills are deemed foreign ? Bills drawn in one State 
qftyable in another State, are deemed foreign. Bleekner v. Finley, 2 Peters, 
Halliday v. McDougal, 22 Wend. R. 264, 272; Wells v. Whitehead, 
411 Wend. R. 527; Rothschild v. Currie, 1 Adolph. & Ell. N. Rep. 43. 

Voe% de >Sta|ut-f 9, ch. 2, n. 14, p. 270, edit 1713; Id. p. 827, edit. 

t Braynard v. Marshall, 8 Pick. R. 194; and see Savoye v. Marsh, 10 Met 
594; post, §841 i 848 to 846. . - ~ 
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contract; bat it is under, and a part ef K th# original east 
tracts and springs up from the law of the place, where^ 
that contract was «jdde. A contract to pay generally if* 
governed by the law of the placed where it is made;,fot 
the debt is payable there, as well as in every other plae$,l 
To bring a contract within the general rule of the* Lex 
loci, it is not necessary, that it should be payable exclu¬ 
sively in the place of its origin. If payable everywhere* 
then it is governed by the law of the place, where it hi 
made ; for the plain reason, that it cannot be said to hav& 
the law of any other place in contemplation, to govern 
its validity, its obligation, or its interpretation. All debts 
between the original parties are payable everywhere, 


1 Sec Kearney v. King, 2 Barn. & Aid. 301; Sprowlo v. Legge, 1 Barn. 8c 
Cres. 16;'Peek v. Hibbard, 26-Verm. 702; ante, § 272 a; post, § 329.; Donnw 
Lippmann, 5 -Clark & Finn. 1, 12,13. — In this last case a bill of Exchange was 
drawn and accepted in Paris by a Scotchman domiciled in Scotland, and It 
was payable generally. It seems, that, by the law of Scotland, an acceptance 
is deemed payable at the place of the domicil of the acceptor, at the time, when 
it becomes due. Lord Brougham on this occasion said : “ It appears, that ip 
Scotland, — and it is rather singular, that it should be so, — where a bill is ac¬ 
cepted generally, without any particular place being named, it shall be deemed 
payable at the place, at which the acceptor is domiciled, when it becomes dltt. 
It becomes of some importance to know, where the bills were payable, bp^ 
cause this principle, which has been adopted of late years in many of the 
Scotch decisions, and towards which I admit the great leaning of tho Scofcph 
profession is, renders it material to consider, whether this is a Scotch* or a for¬ 
eign debt Yet sometimes this expression is used in tho cases without 
ing any attmracy of description; for sometimes tho debt is cabled English; or 
French in respect of the place, wrfere the contract was made.; sometimes it is 
the place of the origin, sometimes of the pf^nent of the contract; and‘some¬ 
times of the domicil of one of tho parties. But at all events it becqpie* im¬ 
portant to consider, whether this was ff foreign or a Scotch debt. In the .pres¬ 
ent ease it w&s held most properly to be a foreign debt. - That is a ad¬ 
mitted ; it is out of' all controversy. This, therefore, must now be taken to ho 
a French ,debt; and then the general law is, tha? where the acceptance fa 
general, naming na-place pf payment, ‘the place of payment shall be takwoftto 
be the place 'of the contracting ,pf the debt. I shall therefore deal with this 
bill, as if IPwas accepted, payable injf’aris.” - 4 
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unless some special provision to the contrary fs made; 
and, therefore, the rule is, that debts have no situ#, but 
accompany the creditor everywhere. 1 » The hbldefr, then, 
takes the contract of the acceptor, or maker, as it v was 
Originally made, and as it was in the place, where it was 
made. It is there, that the promise is made to hitti to 
pay everywhere. 2 

§ 318. A case a little more difficult in its texture is, 
when a contract is made in one country, for payment of 
money in another country, and, by the laws of the latter, 
a stamp is required, to make the contract valid, and it is 
not by those of the former; whether it is governed by 
the Lex solutionis , or by the Lex loci contractus , as to the 
stamp. It has been held, that a stamp is not required in 
such a case to give validity to the contract, upon the 
ground that an instrument, as to its form and solemnities, 
is to be governed by the Lex loci contract us, and not by 
the law of the place of payment; and that, therefore, a 
stamp is not required by the principle. 3 On that occa¬ 
sion the Court said: “ An instrument, as to its form and 
the formalities attending its execution, must be tested by 
the laws of the place where it is made ; but the laws and 
usages of the place where the obligation, of which it is 
evidence, is to be fulfilled, must regulate the per* 
formance. A bill drawn out of London, must be paid at 
&e expiration of the days of grace, which the laws and 
usages of that place recognize ; but need not have those 


1 Blanchard v. Russell, 18 Mass. 11. 1, 6; Slacum v. Pomeroy, 6 Crunch, 
22i ; post, § 829, 362, 899, 400. 

• Post, § 343, 844. 

* Mr. Justice Martin in'Vidal v. Thompson, 11 Martin, R. 28, 24, 25. But 

see ante, § 260, and note, § 262, 262 a; Wynne v. Jackson, 2 Russell, B. 851<j' 
Clegg v. Levy, 8 Camp. R. 166; James v. Cathernood, 8 DowL k Ifyk 
R. 190. * 
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stamps which are by law ^required on *a bill drawn 
there,” 1 

4 

§ 819. But a case, more difficult to reconcile with 
established principles, in its actual adjudication, has oc¬ 
curred in Massachusetts. A bill of exchange was drawn 
in Manchester, in England, upon a firm established at 
Boston, in Massachusetts, payable in London, and was 
accepted at Manchester by one of the firm, then there. 
The bill was, therefore, drawn in England, accepted in 
England, and payable in England. But upon its dis¬ 
honor, it was held, that it was to be deemed a bill 
accepted in Boston; because the domicil of the firm was 
there, and that damages were recoverable of 10 per cent., 
as they would be upon a like bill accepted in Boston. 8 
There was nothing upon the face of the bill, that alluded 
to an acceptance in Boston, and nothing in the circum¬ 
stances, that pointed in that direction. It was certainly 
competent for the firm to contract in England, and to ac¬ 
cept in England; and, beyond all question, if the bill had 
been drawn solely on the person who accepted it, the 
acceptance must have been deemed to be made in Eng¬ 
land, notwithstanding his domicil was in Boston. Is 
there any difference between an acceptance by a firm, 
and an acceptance by a single person ? Is not the gen¬ 
eral principle of law that which^is affirmed by Casaregis, 


1 Mr. Justice Martin in Vidal v. Thompson, 11 Martin, R. 23, 24, 25. But 
see ante, § 260, and note, 262, 262 a; Wynne v. Jackson, 2 Russell, R. 361 ; 
Clegg v. Levy, 3 Camp. R. 166; James v. Catherwood, 3 Dowl. & Ryl. R. 190. 

* Grimshaw v. Bender, 6 Mass. R. 157. — The case of Acebal v. Levy, 10 
Bing. R. 376, 379, seems to have involved a question very nearly the same, 
arising Under the Statute of Frauds of England, the contract having been 
made in Gijon, in Spain, for the delivery of the goo&ls purchased in England. 
The Court and bar seem to have thought, that the contract was to be governed* 
by the English Statute of Frauds, although made in Spain. See ante, § 262 
a, and note. See also Cooper v. Earl Waldegravc, 2 Beavan, R. 282. 

CONFL. 44 
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that a contract - or acceptance is to be deemed made, 
where the contract or acceptance is‘perfected; Eo , loci, 
quo uUimns in contrahcndo assentitnrf 1 It has certainly 
been put upon that ground in many modern authorities; 2 
And, therefore, if the acceptor be an accommodation 
acceptor in one country, payments made by him of the 
bills drawn by the drawer in a foreign country, will be 
deemed payments under a contract made with the 
drawer in the place of acceptance and payment. 3 

§ 320. The doctrine maintained in Massachusetts, in 
this last case, is directly in conflict with that maintained 
under similar circumstances by the Supreme Court of 
New York. The latter Court has held, that the bill, hav¬ 
ing been drawn in England, and made payable there, 
and accepted there, it was to be treated as an English 
contract; and that the English interest of five per cent, 
only was to be allowed for the delay of payment. 4 This 
decision, being in entire harmony with the general prin¬ 
ciples on this subject, will probably obtain general credit 
in the commercial world. 6 

§ 320 a. Many other cases might easily be put, to 
illustrate the law in relation to the conflict of the laws of 
different countries in cases of contract. * In some coun¬ 
tries there are limited or special partnerships, called in 
France partnerships in commandite In these partnerships 
the contract is between one or more partners, wfio are 


1 Casaregis, Disc. 179, n. 1; ante, § 280. 

* Boyce v. Edwards, 4 Peters, R 111; P. Voet, D. Statut. § 9, ch. 2, § 14. 
See also McCandlish v. Crugor, 2 Bay, R 377 ; Bain v. Ackworth, 1 S. Car. 
R 107; Lewis v. Owen, 4 B. & Aid. 654. 

* Lewis tfe Owen, 4 B. & Aid. 654. 4 

.* Foden v. Sharpe, 4 Johns. R. 183; Frazier v. Warfield, 9 Smcdes 8c Mar¬ 
shall, 220. „ 

, * See Bayley on Bills, (5th edit.) ch. A. p. 72 to p 86, Phillips and Sewall’* 
N. edit. 
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jointly and severally responsible for the whole contracts 
and orders of the partnership, and one or more partners; 
who merely furnish a particular amount of funds, and 
are responsible only to the amount of such funds, and 
who are called commanded air es, or partners in commandxth} 
Similar limited partnerships are also authorized in some 
of the American States. 2 Now, let us suppose an order 
given by the general partner in such a firm in one of 
such States, upon a house in England, for the purchase of 
goods there; and they were accordingly purchased in 
England on the credit of the firm. If the partnership 
became insolvent, the question might then arise, whether 
the partner in commandite was liable to pay for the goods 
bfeyond the amount of the funds which he had contrib¬ 
uted, or was bound to contribute, for the partnership. 
That question might essentially depend upon another, 
whether the contract is to be treated as made in the 
American States, where the partnership was established 
or in England, where the contract was consummated. 
And it might also be important in the case, whether the 
seller knew that the partnership was so limited or not. 
No point of this sort has as yet arisen for decision ; and 
therefore it is left for the more full consideration of those 
who may be called upon to examine it in the case of a 
judicial controversy. 8 

§ 321. In stating the foregoing rules,, we have been 
necessarily led to the consideration of many of what are 
properly deemed the effects of contracts, which, like the 
validity of contracts, are dependent upon, and are to be 


1 CoJt of Commerce of France, art. 23 to art. 37. • 

[' Whether such a partnership is recognized by the present law of Eng¬ 
land, see an able article in the London Law Mag., Feb. 1852, No. 94, p. 60 r 
art ▼.] 

* Ante, § 283 to 287. 
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governed by, the Lex loci contractus. These effects are; 
the right conferred on the party for whose benefit the 
contract is made; the correspondent duty of the other 
party to fulfil it; the right of action, which arises from 
the non-fulfilment of it; and the consequential right to 
interest or damages, for the injury done by such nonful¬ 
filment, belonging to the irfjured party. 1 The manner, 
in which remedies are to be administered, will fall under 
another and distinct head. 2 

§ 322. But there are some other effects, which may be 
deemed accompaniments, effects, or incidents of contracts, 
which may here deserve a passing notice. They are 
properly collateral to them, and arise by operation of law, 
or by the act of the parties. Among these may be 
placed the liability of partners and part owners for part¬ 
nership debts. If, by the law of the place, where the 
contract is made, they would be liable in solido , although 
Jjy the law of the domicil of the partnership, they might 
be liable only fof a proportionate share, the law of the 
former will follow the debt everywhere; or in other 
words the effect of the Lex loci of the contract upon the 
liability of the partners and part owners will be of uni- 
sal obligation* 3 By the law of some countries the ac¬ 
ceptor of a bill of exchange is discharged from his 
acceptance, if, when he accepted, the drawer was bank¬ 
rupt; and this effect of the acceptance regularly accom¬ 
panies it everywhere, as an incident. 4 

§ 322 a. Another illustration may be found in the law 


1 See Pothier, Oblig. n. 141 to 172; P. Voet, De Statut. § 9, ch. 2, § 12; 
Boullenois, £ues. de la Contr. des Lois, p. 330 to 338. 

* Post, § 550 to 575. « 

* Fergusson v* Flower, 16 Martin, R. 312. See also Carroll v. Waters, 9 
Martin, R. 500; Pardessus, Droit Comm, art 1495. 

4 Pardessus, Droit Comm, art 1495. 




FOREIGN CONTRACTS. 


CH.VIIL] 



of, some countries, (as in Alost in Flanders,) which allows 
to a debtor, who has assigned, or transferred a debt, the 
yjight of redemption of it upon payment back of the 
price. In such a case, according to Burgundus, the right 
of redemption will exist, notwithstanding the debt has 
been contracted in another country; for, in such a case, 
the right is for the benefit of the debtor, and the debts 
and the rights of action are judged of by the law of his 
domicil, without any consideration of the place where 
the debts were contracted. Unde rede did potest, consue - 
tudinem Abstenscm, quae indulget debitori redemptionis cessi 
nominis, eo pretio, quod assionis auqtori solutum est, etiam locum 
habere in cere alieno extra territorium Abstense contracto. Gum 
cmn ejusmodi redemptio in favor cm debitoris introduda, situm 
mminam, et actionum ex domicilio ejus metitur, sine considera- 
twne qua regione conirada fuerint} A more unexceptionable 
illustration is the incidental right of warranty, conferred 
by the civil law in cases of sales of merchandise, not 
merely as to title, but as to quality. 1 2 

§ 322 b. Of the like nature is the benefit of the right of 
discussion, as it is called. By the Roman law sureties 
were not primarily liable to pay the debt, for which they 
became bound as sureties; but were liable only after the 
creditor had sought payment from the principal debtor, 
and he was unable to pay. This was called the benefit 
or right of discussion. 3 Under those systems of jurispru¬ 
dence which adopt the Roman law, and under the pres¬ 
ent law of France, the rule is similar; and the obliga- 


1 Bt^gundus, Tract. 2, n. 24, 25. 

3 Ante, § 264; Henry on Foreign Law, 51,52; 2 # Boullenois, Observ. 46, p. 
475, 476 ; P. Voet, De Statut. § 9, ch. 2, § 10. 

3 1 Domat, B. 8, tit. 4, § 2, art. 1 ; Dig. Lib. 46, tit. 1,1. 68; Novell, tit 
cap. 1. 
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tion contracted by the surety with the creditor is, that 
the latter Shall not proceed against him until he has first 
discussed the principal debtor, if he is solvent. This 
right the surety enjoys, as the beneficium or dims vel excusri 
dnk? m And, again ; if other persons are joined with him 
in the obligation as sureties, he is not in the first instance 
to'be proceeded against for the whole debt, but only for 
his share of it, if his co-sureties and co-obligees are sol¬ 
vent. 2 This is commonly known as the benefit of divis¬ 
ion, or beneficium divisionis. If the suit should be brought 
in a different country from that where the contract or 
obligation is made, the right of discussion Or division 
would still belong to the surety, as an incident to his 
contract, although it did not exist by the law of the 
place where the suit was brought {Lex fori?) The con¬ 
verse proposition wduld be equally true. 4 Such, also, is 
the lien of a vendor, upon a real estate sold for the 
.payment of the purchase-money, according to the law 
of England; the ypn given for the purchase-money, upon 
goods or merchandise sold by the civil law, and by the 
law of some modern countries; 5 the right of stoppage in 

iramtu of the vendor of goods, in case of the insolvency 

* 

■ r —--*— —- — — — — 

« 

, 1 Pothier on Oblig. n. 407 to n. 414; Code Civil of France, art. 2021 to art. 

, 2026 . 

* Pothier on Oblig. n. 415 to n. 427 ; Code Civil of France, art 2026. 

* 8 Burge, Comm, on Col. and For. Law, Pt. 2, cli. 20, p. 765, 766; 'Carroll 
v! Vfaters, 9 Martin, R. 500. 

* Ibid.; ante, § 316 b. 

. ',**1 Domat, Civil Law, B. 4, § 2, n. 3;.3 Bulge, Comm, on Col. and For. 

Ft 2, ch. 20, p. 770, 771. See, as to Lien of Vendor on Real Estate, 
-Gilman v. Brown, I ( Mason, R. 219, 220, 221 ; Warrender v. Warrender, 9 
Jlfoh, R. 127.—It seems, that a lien created by the Lex loci contracft&s nmy 
be dissolved and extinguished not only according to the law of that place, but 
abo by any act done in a foreign country, which, according to the law pf that 
j^pntry, would work such dissolution or extinguishment See post, § 351 a to 
351 d. 
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of the purchaser in the course of the transit; 1 the lien, 
of a bottomry bond on the thing pledged; the lien-cC 
mariners on the ship for their wages; the priority of 
payment in rent, which the law sometimes attaches* 
peculiar debts,'or to particular persons. In these, and 
like cases, where the lien or privilege is created by thcf 
Lex loci contractus, it will generally, although not univer¬ 
sally, be respected and enforced in all places where the 
property is found, or where the right can be beneficially 
enforced by the Lex fori? And on the other hand, where 
the lien or privilege does not exist in the place of the 
contract, it will not be allowed in another country, - 


1 Post, § 401". 

s See 3 Burge, Comm, on Col. and For. Law, Ft. 2, ch. 20, p. 770, 771, ,770;* 
post, § 401; Foelix, Conflict des Lois, Revue Etrang. et Franc. Tom. 7, 1940, 

§ 33, p. 217, 228. The latter says: “Nous avons vu, quo la rfegle suivant 
laquelle les meubles sont rdgis par la loi du domicile do celui, & qui ils appar- 
tiennent, repose sur lc rapport intiine entre les meubles et la personno du 
propridtaire, sur une fiction ldgale, qui les rdpute exister au lieu du domicile 
de ce dernier. De lit il suit, quo cette regie ne perft s’appliqucr, qu’aux cir- 
constances, ou actes dans lesqucls les meubles n'apparaissent, quo comme us 
accessoirc de la personne; par cxemplc: en cas de succession ab intostat, des ' 
dispositions de denicre volonte ou entre-vifs (telles quo les contrats de manage 
exprfcs ou tacitcs). La rfcglc est sans application k tous les cas ou les metibles 
n’onfpas un rapport intime avec la personne du propridtaire: par cxemplc, lore* 
que la proprietd de meubles est reclamec, et contestde, lorsqu’on invoque la 
maxime, qu’en fait de meubles possession vaut titre; lorsqu’il s’agit d’exercer 
des privildges ou des voies d’cxdcution sur les meubles, d’en probiber l’alidnatabn, 
d’en p^monccr la confiscation, ou de declarer une succccssion mobilidre en dds- 
sdrence au profit du fisc, ou enfin d’interdire l’cxportation des meubles. 
Dans tous ces cas, il faut appliquer la loi du lieu, ou les meubles se trouvent 
effectivcment: car la dite fiction ccssc par l<f fait. Par rapport aux privildges 
sur les meubles, Hert soutient l’opinion contraire, en faisant observer, que 
toutes les questions de privilege sur les meubles doivent etre ddciddes danr le 
lieu du domicile du ddbiteur, par suite de la connexitd des causes. Cette 
opihion revient k celle, qui attribue k la loi du domicile son effet sur runiVer- 
salitd des biens d’un individu. Nous rdfuterons cette opinion au n* 37 ci-aprds. 
Ce quo nous venous de dire dcs meubles s’applique non seulement aux meublds 
corporels, mais aussi aux meubles incorporels; il y a identitd de raison.” Stee 
post, § 401 to 403. ' y-' 
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although the local law, where the suit is brought,.would 
otherwise sustain it. 1 Thus, if goods are purchased in 
England by a citizen of Louisiana, no lien or privilege 
will exist for the unpaid price, in case of .his insolvency; 
although the law of Louisiana allows it in common cases;' 
because it is not given by the law of the place of the con¬ 
tract, (England.) 2 Nor would there seem to be any just 
ground of doubt, that a bottomry bond would generally 
be held valid in rent in all commercial countries, if the 
lien is good by the law of the place of the contract. 3 

§ 322 c. We have said, that such liens will be generally, 
although not universally, respected; for although the for¬ 
eign jurists generally assert the doctrine, they do not uni¬ 
versally agree in it as to all kinds of property, or under 
all circumstances. Some of them take a distinction be¬ 
tween personal or movable property and real or immov¬ 
able property ; giving effect to the former according to 
the law of the place of the contract, and insisting, as to 
the latter, that no lien can exist, except it is founded in 
the law of the place where the property is situated (m 
si/ce). Others make no distinction whatsoever in respect 
to such lien or privilege between .movable property and 
immovable property; some holding, that in both cases 
the Lex loci contractus is equally to govern; and some, 
that in both cases the Lex rei sites is equally to govern. 4 

§ 322 d. Rodenburg notices these distinctions^ and 
says, that, although, by the laws of some countries where 


1 Ibid. 

. * Whiston v. Stodder, 8 Martin, It. 95, 134, 135. 

* Post, § 323, note 2. 

4 See some of these opinions cited in Rodenburg, Do Divers. Statut. tit. 2, 
ch. 5, § 16; 2 Boullcnoisf Appx. p. 49, 50, 51; Mattheeus, De Aucttionibua,- 
Lib. 1, ch. 21, n. 85 to n. 41, p. 294 to p. 299; 1 Boullenois, Obs. 30, p*.8&8l 
884, 838; Foelix, Conflit des Lois, Revue Etrang. et Fran9.1840, Tom. 7, § 82 
to 84, p* 222 to p. 228. 
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a marriage is had, the wife has an hypothecation upon 
all the property of her husband, for her dotal portion, 
{pro restitutione dotis ,) yet a question may arise,' whether 
this hypothecation can reach the property of the hus¬ 
band, situate in another country; where no such law 
exists; or the law is to the contrary. He remarks, also, 
that Christinaeus has stated, that the affirmative has been 
maintained in many decisions. But Rodenburg adds, that 
he dares not affirm that they have been rightly made. 
Qua? tamen an rede se habeant, affinnare non ausim. And he 
thinks, that the hypothecation does not extend to the 
real property of the husband, situate in a foreign coun¬ 
try ; because the statute is real, and cannot have an extra¬ 
territorial authority. Oonsequenter non tacita sen legalis hy- 
potheca adstnngit bona alia , qnam qidbus lex potent imperare; 
ea nimirum , quce legislatons territorio sunt supposita , cujus solius 
loci legis est , tanquam statuti realis , realem in rebus cffedum pro¬ 
ducere 9 cum utterius judicis auctontas non cfficiat hypothecam} 

§ 323. But the recognition of the existence and valid¬ 
ity of such liens by foreign countries is not to be con¬ 
founded with the giving them a superiority or priority 
over all other liens and rights, justly acquired in such for¬ 
eign countries under their own laws, merely because the 
former liens in the countries where they first attached, 
had there by law, or by custom, such a superiority or pri¬ 
ority .♦ Such a case would present a very different ques¬ 
tion, arising from a conflict of rights equally well founded 
in the respective countries. 2 This very distinction. was 


* 

1 Rodenburg, Dc. Divers. Stat. tit 2 , ch. 5, § 16; 2 Boullenois, Appx. p. 47. 
See also Rodenburg, tit 2 , cli. 5, § 5, 6, 7; 2 Boullenois, Appx. p. 37, 38. See 
also, post, § 324, 325 ; 1 Boullenois, 684, 685. 

* Post, § 324, § 327, § 524 to § 527, § 582; Foelix, Conflit des Lois, Revue 
Etrang. ct Frano. Tom. 7, 1840, § 33, p. 227, 228. — This question might arise 




.626 


CONFLICT OF LAWS. 


[CH. VIIL 


pointed out by Mr. Chief Justice Marshall, in deliver¬ 
ing tjie opinion of the Court, in an important case. , His 
language was: “ The law of the place where a contract 
fa made, is, generally speaking, the law of the contract $ 
i. e. it is the law by which the * contract is expounded. 
But the right of priority forms no part of the contract. 
It is extrinsic, and rather a personal privilege, dependent 
on the place where the property lies, and where the .court 
sits which is to decide the cause.” 1 And the doctrine 
was on that occasion expressly applied to the case of a 
contract made in a foreign country with a person resident 
abroad. 2 

§ 324. Huberus has also laid down the same qualify¬ 
ing doctrine j foreign contracts are to have their full ef¬ 
fect here, provided they do not prejudice the rights of 
our own country, or its citizens. Quatenus mhil potestaU 
aut juri alter ius imperantes ejusque civium prcejudicetur ® Or, 
as he has more fully expressed it in another place: Ef- 
fecta contractuum certo loco initonm , pro jure loci illius alibi quo- 
que observanlur , si nullum inde civibus alienis creatur preejudw- 
ium in jure sibi quwsito ; ad quod potestas aUerius loci non ten - 
etur, neqtte potest extendere jus diversi territoni , 4 Hence he 


even in relation to a bottomry bond, which by the law of most maritime 
countries has a priority or preference over most other claims, in case of a 
deficiency of the proceeds to satisfy all claims. In such a case, if the local 
law of the codhtry, where the bond was sought to be enforced, differed, as 
to such propriety or preference, from that of the place where the bond was 
made and executed, it might be a very nice question, whic^ought to prevail; 
and would therefore probably be disposed of upon consideration of local and 
municipal policy. But upon this subject we shall liavc occasion to speak here¬ 
after. Sec post, § 401 to § 403. 

1 Harrison v. Sterry, 5 Cranch, 289, 298. See Ogden v. Saunders, 12 
Wheaton, R. 361, 362. <• 

* Ibid. 

* Humerus, De Conflict Leg. Tom. 2, Lib. l,4it 3, § 2. 

* Huberus, Tom. 2, Lib. 1, tit 3, Dc Confl. Leg. § 11; post, 523. 
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adds, that' the general rule should be thus far dnfergecf, 
if tte law of another country is in conflict with that Uf 
our'OWn State, in which also a contract is made, conflict¬ 
ing With a contract made elsewhere, we should, in such a 
oas4, rather observe our own law than the foreign law. 1 * 
AmpUamus hanc regulam tali extensible. Si jus loci in alio im - 
perio pugnet cum jure nostras civitatis , in qua contractus etiam 
initus ' est , confligens cum co contractu , qui alibi cclebratus fuit: 
magis est, ut jus nostrum , quam jus alienum, servemus . 2 Ana 
he puts several cases to illustrate the rule. By the Ro¬ 
man law, and the law of Friesland, an express hypotheca¬ 
tion of movable property, oldest in date, is entitled to a 
preference or priority, even against a third possessor. 
But it is not so among the Batavians. And, therefore, if, 
upon such an hypothecation, the party brings a suit in 
Holland against such third possessor, his suit will be re¬ 
jected ; because the right of such third possessor cannot 
be taken away by the law of a foreign country. 8 

§ 325. He also puts another case. In Holland, if a 
marriage contract is privately or secretly made, stipulat¬ 
ing that the wife shall not be liable for debts contracted 
solely by the husband, it is valid, notwithstanding it is to 
the prejudice of subsequent creditors. But in Friesland 
such a contract is not valid unless published ; nor would 
the ignorance of the parties be any excuse, according to 
the Roman law and equity. If the husband should con¬ 
tract debts in Friesland, on a suit there, the wife would 
be held liable for a moiety thereof to the Frisian credi¬ 
tors, and could not defend herself under her private dotal 


1 Huberus, Tom. 2, Lib. 1 , tit. 8 , § 11 ; post, § 525* 

* Ibid.; ante, § 239. 

* Ibid. — See also, Rodenburg, Do Divers. Stat. tit. 2 , ch. 5; 2 Boullenois, 
Appx. p. 47; 1 Boullenois, p. 683, 684. 



528 


CONFLICT OF LAWS. 


[ch. Tin. 


contract ; for- the creditors might reply, that such a pri¬ 
vate d&tal contract had no effect in Friesland, because it 
was nof"published. But the Batavian creditors, contract¬ 
ing* in Holland, although suing in Friesland, wQdld uot be 
entitled to a similar remedy; for*in such a case, the IaW 
of the place of their contract alone, and not the law of 
both countries, would come under consideration. 1 * 3 Hie 
author was probably here treating of a case where the 
debts were contracted in Friesland, after the husband and 
wife had removed their domicil there; or, at least, if 
there was no change of domicil, where the property of 
the parties, to be affected by the marriage contract, was 
situate in Friesland. Under any other aspect, it would 
be difficult to maintain the doctrine. 

§ 325 a. Huber us in another place asserts a similar* 
doctrine. A creditor (says he) on account of a bill of ex¬ 
change, exercising his right in due time, has a preference 
in Holland to all other creditors against the movable 
property of his debtor. The debtor has property of the 
same kind in Friesland, where no such law obtains. The 


question is, whether such a creditor will be preferred 
there to all other creditors ? Certainly not, since by the 
law there, the right of the creditors is established. Creditor 


ex causa Cambii 9 jus suum in tempore exercens,prcefurtur apud 
Batavos omnibus aliis'cpxdltw'ibus in bona mobilia debitoris. Sic 
Jhabet ejusmodi res in Ftisia, vbi hoc jus non obtinet. An , ibi, 


1 Huberus* Lib. 1, tit. 8, Dc Coufl. Leg. § 11. — Hubcrus adds: Et hoc 

provalet apud nos, in contractibus hoic celcbratis, ut nuperrimis consultus re¬ 
spond!. The sense of this passage in Iluberus is mistranslated in the dote to 

3 Dallas, R. 375. The translator Jias translated the words, in contractibus ketc 
celcbratis, “ where the marriage was contracted hero,” and jus loci coi}tractus, 
“the law of the place where the marriage was contracted;” whereas,the 
author in this clause is manifestly referring to the contracts (debts): pf the 
respective creditors. . , ^ 
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creditor etiam prooferetur aUis creditoribus ? Nutto modo ; quo- 
mam his creditoribus vi legum hie receptarum jus pridem quan¬ 
tum est . 1 

§ 325 b . The same doctrine is adopted • by Hertius. 
After remarking, that in this matter of preferences and 
privileges of creditors, the statute laws of particular 
countries have changed the common (the civil) law; in 
answer to the question, what law ought to govern in 
such cases, he says: If the controversy respects immovar 
bles, the law of the country of the situs rei is, without 
doubt, to govern. But in respect to movables, if the ques¬ 
tion arises in cases of contract, or of quasi contract, the* 
law of the place of the oontract is to be examined. But, 
inasmuch as the preference arises from some peculiar law 
*or privilege, it ought not to be extended to the prejudice 
of the State where the debtor resides, and his movables 


are deemed to be collected. In the conflict ( concursus ) of 
creditors, the law of the place of domicil of the debtor 
ought to be observed. Enimvero , quia antelatio ex jure sin - 
gulari vel privilegio competit , non debet in prajudicium illius civir 
tatis , sub qua debitor degit , et res ejus mobiles contineri consentur , 
extendi. Ad jura igitur domicilii debitoris , ubi jit concursus cred- 
itorum, et quo omnes cnjuscunque generis lites adversus ilium debi- 
torem propter cmnexitatem causae traduntur , regulariter respici* 
endum erit? 


§ 325 c. Rodenburg has discussed this subject at large, 
in relation to the liens, the privileges, and the priorities 
of creditors in cases of insolvency, and in other cases, 
where his property, movable or immovable, is situated iu 
different countries, and is not sufficient to satisfy all his 


1 D. Hub. Lib. 3, J. P. Univer. cap. 10, § 44, cited *1 Hertii, Opera, De Col- 
lxs. Leg. § 4, n. 64, p. 160, edit. 1737 ; Id. p. 611, edit. 1716; post, § 627. 

* 1 Hertii, Operri, De Collis. Leg. § 4, n. 64, p. 150, edit 1737; Id. p. 211, 
edit 1716. 
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debts. This is commonly known by the name of Concur- 
sus credkorum, and the privilege, or priority itself, by the 
name of the Jus Prcelationis. It may be useful to present 
a brief sketch of the substance of his remarks and his 
conclusions on the subject. In .respect to the property of 
debtors in different countries, he says, that jurists have 
distinguished between those things which concern the 
form and order of the suit, and those which concern the 
decision or matter of the suit. The suit is to be accord¬ 
ing to the law of the place where it is instituted. As, for 
example, if the debtor’s property is to be taken in satis¬ 
faction of a judgment, the execution and sale thereof are 
to be according to the law of the place where the goods 
are situated, or where they are taken upon the judgment. 
But if the debtor has become bankrupt, or notoriously** 
insolvent, so that there is no further opportunity for the 
seizure of his movables, or for execution thereon, all the 
creditors being in the same condition, the question as 
to their rights and privileges should be discussed or lit¬ 
igated in the place of his domicil; for it is properly a 
question as to the proceedings in the suit, de litis wdina- 
tione} But a different rule prevails as to the decision 
and merits of a suit; and the rights of the creditors, in 
respect to the priority of their debts upon the property 
of the debtor, ought to be measured according to the law 
of the place where it is really situated, or is presumed to 
be situated. 2 

| 325 d. In respect to movable property, as it is always 
supposed to be in the place of the domicil of the debtor, 
(for all effects not having a fixed location are presumed 

• 

1 Rodenburg, De Div. 'Stat tit. 2, ch. 5, § 16; 2 Boullenois, Appx. p.47,48; 

1 Boullenois, 684, 685. 

* Rodenburg, ibid.; 2 Boullenois, Appx. p. 48; 1 Boullenois, 685; post, § 
524 to 527, 582. 
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to adhere to his person,) it is the law of his domicil which 
ought to decide the rights of creditors as to such mova¬ 
bles. This rule will prevail, where the goods are in his 
possession, unless indeed a creditor has by his diligence, 
according to the laws of the place, acquired a superior 
right by an execution over them; for he will then retain 
that privilege, since it is not so much founded in the qual¬ 
ity of the debt, as that the creditor has by his diligence 
gained a priority; so that this privilege being attached 
to the formalities regulating the execution, it ought 
therefore to be regulated by the law of the place of exe¬ 
cution. And besides; the Judge who puts the creditor' 
judicially in possession of property, seized within his ju¬ 
risdiction, is regarded as acting in the name of the debtor; 
so that it may be deemed affected by the same reasoning, 
as if the debtor himself had given it in pledge to the 
creditor in the place where the property is seized. 1 

§ 325 e. Rodenburg afterwards puts the case of a mer¬ 
chant having different shops of trade in different places; 
and he says that the question has been put, whether in 
such a case the creditors in each place are entitled to be 
paid out of the property there in trade, or the whole prop¬ 
erty is to be divided among all the creditors. Some ju¬ 
rists maintain the affirmative. But others, with whom 
Rodenburg agrees, hold, that the whole “should be dis¬ 
tributed among the creditors generally in cases of in¬ 
solvency. 2 

§ 325 f . m Rodenburg then puts the case of a contract 
made in a foreign country, not being the domicil of the 
debtor, by whose laws a preference is granted to credi- 


1 Rodenburg, De Div. Stat tit 2, ch. 5, § 16; 2 Boullenois, Appx. p. 48; 1 
Boullcnois, 685. 

* P^d*t*burcr_ ibid.; Boullenois, Appx. p. 49, 50; 1 Boullenois, 687, 688. 
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tors by promissory notes of hand; and he says, that it 
might seem in such a case, that the law of the place 
where the contract is made ought to govern; for that is 
the law by which the obligation of contracts is ordinarily 
expounded and governed: 1 Eo quod obligationes dirigi sob- 
ant a loco , ubi contrahuntur? But after stating, that Mas- 
card us has expressed a similar opinion, following Deciar 
nus, he adds: That it is a nearer approach to the truth 
to say, that the law of the place of the contract ought 
not to govern; because that law can determine only the 
greater or less extent of the engagements of the debtor, 
and concerns only the contracting parties, who having 
contracted in another place than that of their domicil, 
are presumed to have referred to the laws of that place 
the form, the obligation, the mode, the condition, and 
whole nature of the contract. Verum non esse respiciendum 
locum contractus vero proprius est; utpote, qid eo duntaxat per - 
Uneat quo vel arctius , vel remissius ex contractu suo teneatur ipse 
debitor , adeoque spectatur, quoad ipsos contrahentes, quo deo ipso, 
quod alio in loco contractum celebrant, ad ejusdem leges, fonnam, 
vinculum, modum, conditionem, totam dcnique negotii naturam, sm 
respectu , componunt . 8 He proceeds to render the reasons 
of his opinion, that this preference of creditors constitutes 
no part of the law of the contract, obligatory in other 
countries, and says: Moreover, what d6es not arise from 
the act of man, but simply from the authority of the law 
of which sort all privileges of preference among creditors 
are, it should *be said, that the authority of the legislator 
has no effect upon property not subjected to him, when 
the controversy respects the interest of third persons, or 


- 1 Rodenburg, Do Div. Stat tit. 2, ch. 5, § 16; 2 Boullenois, Appx. p. 60; 1 
Boollenois, 688. 

* Ibid. • Ibid. 
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of other creditors, who have not contracted in that place, 
and who consequently have submitted themselves to the 
laws of that place. Besides; it is manifest, that we do 
not exercise these sort of privileges upon the persons of 
debtors, because, being directed upon the property, they 
have their place properly among all the creditors. Cce - 
terum , si quid non ab actu hominis , seel a potestatc legis proficis- 
citur, cujusmodi sunt prcelationis privilegia omnia , dicendum est 
vim legislators nuUam esse in bom sibi non subjecta terlii re - 
spectu, seu creditorum aliorum , qui inibi nullum gesserint nego - 
Hum, nee legibus loci isitus se submiserint. Ad hwc constat pivir 
legiis istis non agi in debitons personam , uipote quee in res directa, 
locum habeant inter creditores} 

§ 325 g. Rodenburg further insists, that the same 
rule applies when the debtor has changed his domicil 
to another country. If in the country of his original 
domicil where the contract is made, there would be a 
privilege thereby created upon the movables of the 
debtor, and he afterwards removes to another country, 
where no Such privilege exists, Rodenburg says, that 
although it might seem that the privilege ought still to 
continue on his movables in his old domicil, yet the 
true r^ule is, that the law of the new domicil is to pre¬ 
vail ; for movables are governed by the law of the dom¬ 
icil. Nec aliud de co debitore dicendum est , qui in loco illo 
privilegii domiciUum foverit tempore celebrati contractus ; quam - 
vis. emm videri possit Jus illud prcelationis creditori per 
leges loci domicilii in rebus mobilibus legitim^ queesitum, sub - 
secutd domicilii mutatione non debere amitti; mobilia tamen, in 
quihus prioris domicilii lege tenuit prcelationis privilegium, 


1 Rodenburg, De Div. Sfeat tit 2, ch. 16; 2 Boullenois, Appx. p. 50; 1 
Boullenois, 688; 3 Burge, Comm, on Col. and For. Law, Ft 2, ch. 20, p. 770/ 
771. 
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tradudis qtiq domesticis laribus, traducuntur quoque in leges non 
domicilii, fidque; lege adnfinistrantur mutatione enim domicilii 
mutaiui et mobiUum conditio eorum, quce in manum aids tradxta 
non sunt , etiam dispendio tercii} , * . 

„ § 325 h. In regard to immovables, Rodenburg holds, 
that, if there is either an express or tacit hypothecation 
or lien by the law of the domicil of the debtor, which is 
not equally allowed by the law of the situs thereof, the 
law of the situs or situation is to govern; and that the 
creditor will in vain seek to assert any right of priority 
or privilege; for, as no man has authority expressly to 
create such a charge under a foreign law by a judicial 
proceeding, so neither can the foreign law itself exert 
such an authority; since real statutes h^ve no operation 
beyond the territory where they are enacted. Tandem 
ut ad immobilia transecem. Fac,jus tacitce seudegaUs hypothe- 
cce non obtinere idem in loco rci sitce , quod obtinet in loco dom¬ 
icilii debitoris , dicendum frnstra cst esse cr editorem, qui hvjus- 
modi hypothecs obtentu priontatem sibi asseruerit; cum ceque 
atque expressim facto hominis, coram uno judicio , hypothecce 
nexu devinciri nequcnnt atterius terntorii■ bona, ita nec legis 
ulUus potestas est officere preedia extern; quod statuta rear 
Ha territonum non egredianiur? The result, therefore, of the 
doctrine of Rodenburg seems to be, that the proper forum 
to decide upon all questions of the priorities and prefer¬ 
ences of creditors, is the place of the domicil of the 
debtor; and that the law of that place, and not the law 
of the place of the contract, is to govern in all cases of 


1 Rodenburg, De Div. Stat tit 2, ch. 5, § 16; 2 Boullenois, Appx. p. 50; 
1 Boullenois, 688, 689 ; 3* Burge, Conun. on Col. and For. Law, Pt 2, ch* 20, 
p. 770, 771. 

a Rodenburg, ibid. 2 Boullenois, Appx. p. 50, 51; 1 Boullenois, 689, 690; 
Id. Observ. SO, p. 818 to p. 875. 
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such'priorities aud preferences, in respect to movables sit¬ 
uated in his place'of domicil. But as to movables situate 
elsewhere, as well as to immovables, the law rei sitce is to 
govern; although, to prevent confusion and inconven¬ 
ience, the administration and adjudication thereof in all 
cases is to be by the forum or tribunal of the debtor’s 
domicil. 1 


1 1 Boullcnois, Observ. SO, p. 818 to p. 820. — As the work of Rodcnburg 
id rarely found in our Libraries, and the subject here discussed is of great 
practical consequence, it may be useful to subjoin the whole passage in this 
note. “Pergamus quscrere ulterius, crcditoribus de praelatione contendenti- 
bus, quod Jus cujusque loci oporteat inspieere. Primum utamur vulgatft D. D. 
distinctione, qua separantur ca, quae litis formam concernunt ac ordinationcm, 
ab iis, quao decisionem aut materiam. Lis ordinanda, secundum morem loci, 
in quo ventilatur. Ut, si judicati exequendi causa bona debitoris distrahantur, 
qui solvendo sit, executio peragatur eo loci, ubi bona sita sunt, aut in causam 
judicati capiuntur. Sin cesserit foro debitor, aut propalam desierit esse sol¬ 
vendo, ut isti mobilit^n capioni, aut villi omnino executioni non sit ultra locus, 
facth jam omnium creditorum conditionc pari, disputatio de piivilegiis, aut con- 
cursu creditorum veniat instituenda, ubi debitor habuerit domicilium. Unde 
cum apud nos relictis fortunis solum vertisset debitor obteratus, ac res cjus 
sitas in Hollendia venurn proscribcret curator, crcditorcs HoIIandi, apud Prov¬ 
incial suro Curiam venditioni intcrccdcntcs, causil ibidem ventilate tulerunt 
repulsam: audito in et curatore, quod apud nos super universis debitoris facul- 
tatibus, adeoque et pretio ex venditione ilia redigendo, ab uno eodemquo Ju- 
dice perasagenda decidcndaque. sit creditorum contentio: ex communi scri- 
bentium placito. Ob manifestam quoque causae continentiam, ne super credi¬ 
torum Jure it diversis Judicibus dissonic sentential pronuntientur. Haec de 
litis ordinatoriis. Aliud fere it praecedcntibus obtincre dixeris in ejusdem dcci- 
soriis: Jus enim creditorum super prioritate in bonis debitoris demetcri oportet 
it loco, ubi distracta bona sita sunt, vclle esse, intclliguntur. Et quidem de 
mobilibus si quteratur, cum semper ibi esse existimentur, ubi Creditor [De¬ 
bitor] fovet domicilium, cujus ossibus vagae hoc res intelligcntur adhaercrc, 
utique ex lege ejusdem domicilii discutienda causa creditorum est. Haec ita 
nisi forsan executio directa sit in ejus debitoris mobilia, qui adhuc in posscs- 
sione suorum bonorum sit, fcrct cnim turn creditor diligentiae ac, vigilantite 
sue preemium, si quod eo nomine loci mores, ubi in causam judicati cepcrit 
mobilia, proa aliis creditoribus ipsi indulserint; quod privilegium illud non tam 
proficiscatur ex credito, qufim ex actu ipso cxecutionis, quit alios creditor prse- 
vertit, adeoque hsec res tanquam concernens exequendi ordinem, Icgum ac- 
cipiat k loco, ubi ilia peragitur, ac pretcrea pignus illud judiciale ita constitii- 
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§ 325 i. Boullenois in commenting upon Rodenburg 
says, that every hypothecation or privilege upon property 


ens Judex in bonis, apud sc in causam judicati captis, dicitur supplere vicem 
debitoris; ut perinde res habcatur, ac si ipse debitor bona ilia eo loci pignori 
tradidisset. Haec ita si in uno loco debitoris sit domicilium.” Again: “ Fac 
foris contractual celebratum, ubi per mores ejusdem loci Jus prcelationis inter 
cbirographarios cornpetit, locus videri posset attendendus esse contract® obliga- 
tionis: eo quod obligationcs dirigi soleant h. loco, ubi contralmntur. Verum 
non esse respieiendum locum contractus vero proprius est: utpote qui eo 
duntaxat pertineat, quo vel arctius, vel remissius cx contractu suo teneatur 
ipse debitor, adcoque spectetur quoad ipsos contrahentes, quod eo ipso, quod 
alio in loco contractum cclebrcnt, ad ejusdem leges, formam, vinculum, modufti, 
conditionem, totam denique negotii naturam, sui respcctu, componunt C®tc- 
rum si qui non ab actu hominis, sed h potestate legis proficiscitur, cujusmodi 
sunt pr®lationis privilegia omnia, dicendum est vim Legislatoris nullam esse 
in bona sibi non subjecta tertii respcctu, scu creditorum aliorum, qui inibi 
nullam gesserint negotium, ncc legibus loci istius se submiscrint Ad h®c 
constat privilegiis istis non a^ri in debitoris personam, utpote qu® in res di¬ 
recta, locum habcant inter creditorcs. Ecquid autem Jims est alieno Judici 
circa res sibi non^uppositas, dispendio tertii, qui apud se non contraxit? Nec 
est, quod retorscrit creditor suum non minus spectari oportere, atque debitoris 
domicilium. Constat quippe, qui cum alio contrakit, non esse vel debere esse 
conditionis ejus ignarum. Ut nihil imputetur ei, qui in niobilibus it loci domi¬ 
cilii debitoris sua mensus est privilegia, ad quern locum palam est mobilia perti- 
‘nere: cum culpa non vacent alii, qui privilegium sibi assumpserint a potestate 
Legislatoris alicni, cui de mobilibus disponendi nullum Jus est. Ncc aliud de 
eo debitore dicendum est, qui in loco illo privilegii domicilium fovc-rit tempore 
celebrati contractus: qua'invis enim videri possit Jus illud prelationis, creditori 
par leges loci domicilii in rebus mobilibus legitime qu®situm, subsecutA domi¬ 
cilii mutatione non debere amitti; mobilia tamcn, in quibus prioris domicilii 
lege tenuit pr®lationis privilegium, traductis alio domcsticis laribus, traducun- 
tur quoque in leges novi domicilii, eaque lege administrantur: mutatione enim 
domicilii mutatur et mobilium conditio corum, qu® in manum aliis tradita non 
sunt, etiam dispendio tertii: quo argumento, alia quanquam in specie, usus 
est Senatus Parisieusis, apud Chopin. El hue spcctat quod Burgundus tradit, 
mobilia sequi personam, hoc est (inquit) in domicilio ejus existere, et non aliter 
quhm cum domicilio transferri. Tandem ut ad immobilia transeam. Fac 
Jus tacit®, seu legalis hypothec® non obtinere idem in loco rei sit®, quod ob- 
tinet in loco domicilii debitoris, dicendum frustra esse creditorum, qui hujufrt 
modi hypothec® obtentu prioritatem sibi asseruerit: cum ®que atque expfcessim 
facto hominis, coram uno judicio, hypothec® nexu devinciri nequeunt alterius 
territorii bona, ita nec legis ullius potestas est afficere pr®dia extera; quod 
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id to be deemed a real right (jus ad rem , or jus in re): An 
action without any hypothecation or privilege is purely 
personal. The existence of a real right must depend 
either upon local ordinances, or upon the law of the situs 
of the property; and if the law of the situs differs from 
the ordinances of the place, where the parties create the 
hypothecation or privilege, in allowing or disallowing 
such an hypothecation or privilege, the law of the situs 
must govern. In regard to movables, they are presumed 
to have their situs in the place of the domicil of the 
owner; and if the law of that domicil gives a privilege 
upon them, that privilege ought to be regarded in every 
other place in which those movables may be found. 1 
Boullenois in this respect adopts the language of Lauten- 
burg. In rebus mobilibus observari debent jura iUius loci, in 
quo illorum domims, vet creditor habet domicilium , etiam quando 
agitur de concursu et prcelationc creditorum? In regard to 
immovables, Boullenois adopts the doctrine, that all pref¬ 
erences and privileges thereon are real, and are there¬ 
fore governed by the law rei slice? 


Statute realia territoriuin non egrediantur, ut supra tractatum est. Ita si Hol- 
landus, cui generalitur bona debitoris coram quocunquc Hollandi® judicio, 
hypothec® data sunt, apud nos cum reliquis creditoribus experiatur de pr®« 
latione, profutura erit ei hypotheca in bonis, in quacunque Holandira parte, 
extra districtum Amstelodamenscm, sitis; non autem in bonis suppositis terri- 
torio nostratium, quibus nulla subsist'd hypothec® datio, nisi pacta coram ju- 
dice rei sit®. Contra cum apud Hollandos hypotheca generalis extinguatur 
alienatione, non juvabitur creditor moribus nostris, quibus res ita obligata ad 
emptores transit cum suo onere. Consimilitfcr, si teneat alibi Consuctudo, ut 
in bonis debitoris concurrent creditores, nulla habitd rati one hypothecarum 
quale Statutum profert Florentium Straccha. Ex lege loci rei sit® dirimenda 
creditorum contentio.” Rodenburg, De Div. Stat ti*> 2, ch. 5, § 16; 2 Boul¬ 
lenois, Appx. p. 47 to p. 51. 

1 1 Boullenois, Obscrv. SO, p. 832, 8S3, 834. 

* Idr p. 834. * • Ibid. 
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§ 325 k. John Voet has treated this question with 
great fulness. In respect to priority and privileges in 
cases of hypothecations, he insists, that, as to movable 
property, the law of the domicil of the debtor ought to 
govern the order thereof, as well, because all movables 
are understood to be in the place where the owner lives, 
and are to be governed by the law of that place, as be¬ 
cause all creditors, who ought to bring their suit in the 
tribunal where the property is, (forum rei ,) are deemed 
in their contracts to have had reference to the place of 
domicil of the debtor, since. in that place the debtor, as 
the principal forum, ought to be sued ; and also because if 
the laws of the place where the contract is made, or of 
the forum in which the controversy respecting the conflict 
of rights and preferences between creditors are to be 
observed, inexplicable difficulties will arise, or notorious 
absurdities will be fallen into; of which he proceeds to 
give some illustrations. But in respect to immovables, 
he holds that the law of the place of the situs ought to 
govern in all questions of priority and privileges. Itnmo- 
bilia regenda esse jure loci, in quo sitce sunt} 


1 J. Voet, ad Pand. Lib. 20, tit. 4, n. 38, p. 904. — The whole passage de¬ 
serves to be cited, “ In qusestionc, cujus loci statuta in preelatione turn hypo* 
thecariorum turn chirographariorum privilegio munitorum spec tar i debeant, 
dicendum videtur secundum fundamenta generalia in tit. de constityt. Princip. 
parte alters, de statutis proposita. In mobilibus debitoris bonis ilium observari 
oportere prtelationis ordinem, qui in loco domicilii debitoris probatus est; t urn 
quia mobilia omnia, ubicunque existentia, illic domino suo preesentia esse in- 
telliguntur, ac propterca isto quoquo jure regenda sunt; turn quia creditores 
omnes, qui sequi in agendo debent forum rei, etiam maxime locum domicilii in 
contrahendo respexisse videntur, quippe in quo praecipue debitor, velut in 
foro prteprimis competence, conveniendus est; turn denique, quia, si leges yel 
loci in quo contractum est, vel fori in quo de creditorum preelatione ac concursu 
disputatur, observandas censueris, aut inexplicabilibus et difficultatibus impiica* 
turus es, aut ad notabiles delapsums absurditates. Etenim, si contractuum siq- 
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§ .325 l. Mattbseiis holds, in a great measure, the same 
opinion, and has discussed the subject at large. The 
whole passage is too long for insertion in this place; but 
a moderate extract will present his views in a very clear 
manner. Speaking of movables, he says: Quantum igitur 
ad res mobiles attinet , tametsi omnes sint ejusdem generis atque 
natures, motu tamen et quiete discnminan possunt. Earum enim 
aiice nulla certo loco dispositce , hue illuc feruntur trahunturve; 
veluti merces in iiinere deprehensce, et ut hodib fieri solet , arresto- 
retentce: aiice vero certo loco dispositce quiescunt; veluti instru - 


gulorum loca spectari deberc contcndas, explicari non poterit, quid fieri de¬ 
boat, si in Hollandia, Frisia Anglia, Italia, Hispania divcrsi per eundem debi- 
torem .contractus initi sint, Quarum regionum unaquacque diversia cx parte, 
quin et subinde contrariis dc protopraxia legibus utitur, dum in Anglia aut 
Hollandia contrahcns ex *legibua Anglicanis aut Ilojlandicis prroferri desidcrabit 
ei, qui in Frisia contraxit; liic vero ex Frisise legibus eontrariis potior esse velit 
eo, qui in Hollandia vel Anglia cfTecit sibi devinctum debitorem. Quod si 
locum, ubi mobilia proseribunter, et judicium eoncursus inter creditorcs agita- 
tur, spectandum cxistimes quasi distributio pecuniarum inter creditorcs pars et 
sequela executions sit, (posito, quod alibi, quam in loco domicilii postremi 
debitoris obserati mobilia vendi et lis dc protopraxia agitari possit, cujus con- 
trarium apud nos nune obtincre, supra x. t. num. 12. dictum cst,) absurdum 
illud inde sequeretur, quod tunc non mobilium tantum sed et innnobilium in¬ 
tuitu leges loci, in quo judicium do protopraxia agitur, observandic forent; cum 
non minus distributio pecuniae ex inunobilibus, quam ex mobilibus, redact® 
dici deberct executionis sequela aut pars; atque ita fierct, immobilia non ex. 

Megc situs regi, sed incerti juris subesse dispositioni, prout in hoc vel illo loco, 
diversis juribus utente, contentio fuerit inter creditores instituta de praelatione. 
Quinimo, posito illo jure, quod judicium universale eoncursus creditbrum in eo 
loco ventilaYi debeat, in quo debitor, cum morerctur aut foro cederet, domi- 
cilium habuit, esse in arbitrio debitoris positum, ut migrando do loco in locum 
creditores non privilegiatos, cfficeret privilegiatos, hypothecam legalem faceret 
aliis nasei, aliis interire, prout aliud atque contrarium domicilii prioris aut rei 
sit® legibus jus in novissimi domicilii loco viguerit; quod in inunobilibus loco 
certo alligatis, ncc arbitrio domini situm mutantibus, ferendum non est; sed 
potius (cum jam ad immobilia nos deduxerit ratiocinium) in immobilium pretio 
inter creditores secundum cujusquc privilegium distribuendo servand® crunt 
leges locorum illorum, in quibus immobilia singula existunt, idque, convenienter 
regul® in tit. de constit. Princip. parte altera de statutis num. 12. firm at®', ao 
die tan ti, immobilia regenda esse jure loci, in quo sita sunt.” 
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mentum et supellex, quam paterfamilias ; preediorum instruendo- 
rum gratia, in provinciam misit: item ferce bestiee, et pieces, et 
reUqua ammalia, qnce in fundis habentur fceturce et propagar 
tioms gratia. Qucecunque cjns generis deprehenduntur, ut certo 
loco preediove affixcc non sint, in Us hand dubib superior defir 
nitio observanda est. Cum enim maximb in motu sint, ac incertis 
quasi sedibus vagentur, nihil proprius est, quam id in disputatione 
de preerogativa creditonim spcctemus domicilium debitoris. Quce 
vero loco affixes, aid certis possessionibus attributes sunt, ece natu- 
ram preediorum sequuntur, ejUsque provincial esse censentur, in 
qud preedia sita sunt. Unde dieendum videbatur, in his rebus 
spectandas esse leges ejus loci, ubi preedia sita sunt, non ubi dom- 
iciUum debitor habet} Again, referring to objections which 
might be made, he says : Hind etiani objici poterat definitioni 
nostros: In contractibns spectandas esse leges ejus loci, ubi con- 
tractum est, vel in quern solidio destinata est: his enim legibus 
coniraherdes ultro subjecisse se intclliguntur. Igitur in creditorum 
quoque contentione, non semper leges domicilii, sed si alibi con -- 
tractum sit, loci contractus swd observandee. Respondeo ; Si ex 
contractu agatur, spectari qiddem leges ejus loci, ubi contractum 
est, non tamen in omnibus controvcrsiis. Etenim, si de solemnir 
bus qnceratur, si de loco, de tempore, et modo obligationis, turn 
quidem locum coidractus observamus: sin de materia obUgationis, 
sen de rebus, quce in earn deducuntur, ejus loci habenda ratio est, 
ubi res sitce sunt. Situm aidem aim. dicimus, preedia denotar 
rniis: hfoc enim proprie sita diaintur, non etiam res mobiles. 
In disputatione verb creditorum de preerogativa, quo minus locum 
contractus spectemus, ipsa quodammodo rerum natura impedir 
mento est. Quid enim si obceratus cum multis contraxerit, et 
variis quidem in locis, vario ac diver so jure utentibus: veheti 
Rornce, Lugduni\ Antuerpice, Amstelodami, Dantkci, Genuce, etc., 
qui potent spectari locus contractus, et cujus potksimiim loci leges 


1 Matthseus, De Atoctionibus, Lib. 1, ch. 12, a. 85, 86, p. 296. 
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spectabis citra manifestam aUorum creditorum injwiam ? At 
locum domicilii deintom possis obsemare citra cujusquam iijur 
ngm, dum omnes cujuscunque gentis aut nationis cum aliquo debi¬ 
tor e contrahentes, domicilium ejus spcdasse, ac fortunam judicio- 
rum ibidem experin voluisse videantur. Postremo, opponi pote- 
raty non tarn domicilium debitons spectandum es&e, quern eum 
locum, ubi bona proscribuntur. • Execvtionis enim seu pars, seu 
appendix, et sequela, videtur esse ilia distribute pecuniarum inter 
creditores. Communi autem calculo dodomm traditur, in execu - 
twne facienda spectandum eum locum ubi execute sit. Verhm 
hunc obicem ita facilb removebimus, $i cogitavenmus communam 
iltam sententiam de ordine et solemnibus executionis duntaxat hqui, 
rum diam de % ipsa creditomm contentione et causd, quae inter eos 
veriitur: hcec enim incidit quidem in executionem, ab ordine tar* 
men executionis separata est. In iis autem, quee ad causce deci- 
sionein pertinent, non ilieb locum judicii, sed antiquiorem aliquem, 
pula domicilii, interdum coivtradus, aliquando situm rei spedamus. 
lnstari poterat: JSi ad decisionem causce pertinet disputaiio iUa 
creditorum, jam sententm hcec premetur alio argumento: Nempe, 
quod in decisoriis litis observandee sint leges ejus loci, ubi contrac- 
tum est.. • Sed respondetur, hoc turn procedere, cum inter credilo - 
ran. et debitorem Us vertitur: cum verb plures creditores ejusdem 
debitoris de preerogativa disputant, locum domicilii debitors spec - 
tamus; ,quia locum contractus citra injuriam aliorum spedare 
per rerum naturam non possumus: nullo certe modo, cum idem 
debitor, qui variis in tools negotian solet, habuerit variarum gen¬ 
tium clique locot'um creditores: puta Halos, Gallos, Belgas, 
Gerinoms, Hispanos, etc. Hie enim constituere non possis, 
cujus potissimum loci leges sint spedandee: ut autem omnium 
simul locorum leges atque mores pedentur, rerum natura non 


. 1 -Matthaus, De Auctionibus, Lib. 1, ch. 21, n. 37, 38, 39, 40, p. 296, 297, 
298. * 
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§ 326 m. Arid, then, referring to immovables, he sayst 

Quantum ad res immobiles attinet, videndum, an recth separavc* 
rvmushypothecam cL privilegio: itautin sstimandis viribus hypo¬ 
thecs spectcmus cum locum, ubi prcedium situm est; in privilege 
inter hypothecarios cxercendo, domicilium debitoris ? Argumen- 
tum enim, quo usi sumus , infirmius videtur: Privilegium con - 
cernit personam: igiiur domicilium debitoris in eo spectcmdum. 
Quasi verb non sit duplex privilegiorum ratio: ita ut alia qui- 
dem persons, alia rei seu causes data sint . Deinde, non videtur 
iUa necessaria consecutio: privilegia personam concemunt; igir 
tur personam comitantur ,. quocunque locorum commigraverit. 
Eterdm illo duntaxat jura qus persons qualitatem aliquam 
imprimunt, comitari personam solent: veluti si quis minor, 
fatuus, prodigus, inf amis, declaretur: Vitium enim hoc perdurat , 
ct quocunque locorum te contideris, circumferes tecum notam 
iUam et qualitatem in loco domicilii tibi impressam. At 
gium, quod persons conccditur, mdlam qualitatem persons impri* 
mit, mdlam notam inwit: comitari ago personam non potent in. 
earn provinciam, in qua forth privilegium cessat. Sed imprimis 
illud obstat, quod privilegium detur quidem persons, tamen in 
bonis debitoris exercendum. Ut autem in prsdiis debitoris in 
alia provincia sitis exerceam privilegium, non possunt rnihi tribur 



ere ii, qui in loco domicilii debitoris jura condunt: quippe quo¬ 
rum jurisdictioni ager aUerius territorii subjechis non sit . 
Mobilia duntaxat, quia personam comitantur, jurisdictioni eorum 
subjecta videntur, quocunque in loco, reperiantur . Hague si 
muUer nupserit in Frisia, ubi dotes sunt, dotiumque privilegia■: 
distrahantur mariti prsdia in Gelria, Hollandia, Trajecti, ubi ne 
dotes quidem vers sunt, nedum cfotium privilegia: non videtur 
muUer inter hypothecarios habitura privilegium, quod haberet, si 
in Frisia sita prsdia distraherentur. Valdh enim absurdum sit, 
vette hypothecariis &am pn'sferri, quarry ne numerant quidem 
Gelri inter hypothecarios. His de causis generalius concluden- 
dum, sive de viribus hypothecs, sive de privilegio intpr hypothe - 



OB. VIS.] 


FOREIGN CONTRACTS. 


543 


Canos’ exercendo loquamur, in prcediis spectandas esse leges efus 
loci, ubi prcedia sita sunt. 1 

§ 325 n. Maevius adheres to the same rule in cases of 
movables, that is to say, that the law of the domicil of the 
debtor is to govern in all cases of preferences and privi¬ 
leges. 2 * D’Argentr6 adopts the same opinion: Qnare statu - 
turn de bonis mobilibus verb personate est, et loco domicilii judic¬ 
ium sumit; et quodcumque Judex domicilii de eo> statuit, ubique 
locum obtinet. 8 Burgundus may also fairly be presumed to 
hold the like opinion. De ccetero mobilia ibi esse dicemus , 
ubi quis instruxit domicilium ; et ideo quodcumque Judex domi¬ 
cilii de iis statuerit, ubique locorum obtinet, sive, quod persona ibi 
est, ant esse, semper ivielligitur, sive quod ibi rcrum suarum 
sutnmam coUocavit. Et sic intelligendum est, quod dicimus■ 
mobUia seqvd personam, hoc est, in domicilio ejus existere , et non 
aUter quam cum domicilio transferri. Nec refert, eadem bona 
in' loco domiciUi reperiantur, an non . 4 * Many other jurists 
assert the same doctrine. 6 Still, however, (as has been 
already intimated,) all foreign jurists are not agreed in 
this doctrine, at least not without many modifications 
thereof. 6 

§ 325 o. But, whatever may be the differences of opin¬ 
ion among them, as to the operation of the rights of pref¬ 
erence or privilege of creditors upon movable property, 
situate in fact in a foreign country, there seems to be a 
great preponderance of authority, although certainly not 
an universal agreement, in respect to immovable prop¬ 
erty, in favor of the doctrine, that the law of the place 


1 Matthoeus, De Auctionibus, Lib. 1, ch. 21, n. 41, p. 298, 299. 

• Mfflvius, ad Jus, Lubesense, Lib. 3, tit. 1, art. 11, n. 23 to n. 35. 

* D’Argentr^, de Briton. Leg. Art. 218, Gloss^ 6, n. 30, p. 654. 

4 Burgundus, Tract. 2, n. 21, p. 113. 

• 1 Boullenois, Observ. 30, p. 894, 835, 840. 

* Ante, § 322 b, § 322 c. 


CONFLICT OF LAWS. 


[te. VET*. 


6*4 

rei sites ought to prevail, as to the denial or allowance of 
such preferences and privileges. 1 Paul Voet expressed 
the general sense, when he said: Vero immobilia reguntwr 
locorum statutisj ubi sila; etiam quoad ea, si de cestimandd 
hypothecant de privilegiis inter hypothecarios agatur , non 
inspiciendus crit locus domicilii , vel debitoris, vel creditoris, verUtn 
locus statnti, ubi jacent . 2 An easy example may illustrate 
the importance of the distinction. Suppose a contract, 
made in Massachusetts for the sale of lands lying in New 
York, by whose laws the vendor has a lien for the 
Sale of lands lying in New York, by whose laws the 
vendor has a lien for the unpaid purchase-money, and by 
the laws of Massachusetts there would in such a case be 
no lien, if the land were in Massachusetts; the question 
would then arise, whether any lien attached on such a 
contract on the land. According to the opinions of the 
* foreign jurists already referred to, the law of the rei sites 
and not the law of the place of the contract would at¬ 
tach upon the contract; and consequently, a lien for 
the unpaid purchase-money would exist on the lands in 
New York, although no such lien would exist in Massa¬ 
chusetts under or in virtue of the contract. 8 

§ 326. Lord Ellenborough has laid down a doctrine 
essentially agreeing with that of Huberus. “ We always 
import,” (says he,) “ together with their persons, the ex¬ 
isting relations of foreigners, as between themselves, 
according to the laws of their own countries; except, in¬ 
deed, where those laws clash with the rights of our own 
subjects here, and one or other of the laws must necessa- 


1 Ante, § 322 to § 825 jn.; Post, § 362 to § 373. " 

• P. Voet, de Stat § 9, ch. 2, n. 8, p. 267, edit 1715; Id. p. 822, edit 1601. 

* See Gilman v. Brown, 1 Mason, R. 219, 220, 221; S. C. 4 Wheat Q, 
255. 
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yily give way ; in which case our own is entitled to the 
preference. This having been. long settled in principle, 
and .laid up among our acknowledged rules of juris¬ 
prudence, it is needless to discuss it further.” 1 The Su¬ 
preme Court of Louisiana have adopted a little more 
modified doctrine, coinciding exactly with that of Hu- 
berus: ■“ That, in a conflict of laws, it must .oftener be a 
matter of doubt, which should prevail; and that when¬ 
ever that doubt does exist, the court, which decides, will* 
prefer the law of its own country to that of a stranger. 2 
And if the positive laws of a state prohibit particular 
contracts from having effect according to the rules of the 
country, where they are made, the former must prevail.” 8 
§ 327. Mr. Chancellor Kent has laid down the same 
rule in his commentaries, as stated by Huber us and 
Lord Ellenborough, and has said: * But on this subject 
of conflicting laws, it may be generally observed, that^ 
there is. a stubborn principle of jurisprudence, that will 
often intervene and act with controlling efficacy. This 
principle is, that when the Lex loci contract as and the Lex 
fori , as to conflicting rights acquired in each, come 
in direct collision, the comity of nations must yield to 
the positive law of the land. In tali conflictu matjis est> 
id jus nostrum , quam jus alienum , servemus .” 4 Mr. Burge 
has expressed his own exposition of the same doctrine 
in the following terms. It may be stated generally, 
that, with respect to contracts, of which movable prop¬ 
erty is the subject, the law of the place in which the 
contract is made, will in some respects exclusively 


1 Potter v. Brown, 5 East, R. 124. 

* Mr. Justice Porter, in the case of Saul v. His Creditors, 17 Martin, R. 
596. 

Id* p» 586, 587. * 

4 2 Kent, Comm Lect. 89, p. 461, 3d edit 

46 * 
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prevail, although the contract is .to, be * performed) in 
anpthejr-; and^that -in those respects, in which it does 
# 0 t> pfeyail; the law of the place, where the contract* is 
to ; be perfprmed, mtist be adopted* But this conclusion 
is. subject to some qualifications and exceptions. If a 
right, which is claimed as resulting from the contract, 
or if an act or disposition affect the interest of third 
parties, as the creditors of the owner, resort must be 
had to the law of his domicil to determine, whether 
that right exists, and whether he was competent to do 
the act or make the disposition. A preference claimed 
*>y a creditor on the estate of his debtor, by virtue of 
the contract, and a disposition made by a debtor, which 
might be void against his creditors, are instances of this 
exception. The law of a foreign country, is admitted, 
in order that the contract may receive the effect, which 
*the parties to it intended. No State, however, is bound 
to admit a foreign law even for this purpose, when that 
law would contravene its own positive laws, institutions, 
or policy, which prohibit such a contract, or when it 
would prejudice the rights of its own subjects.” 1 

§ 327 a. A question involving considerations of this 
nature came recently before the Supreme Court of Lou¬ 
isiana. It was a suit brought in Louisiana upon a 
bottomry bond of a peculiar character, given by the 
owner of a steamboat in Cincinnati (Ohio,) and pledg¬ 
ing the vessel for the repayment of a sum of money 
and interest, lent to the owner for a year. The steam¬ 
boat had in the intermediate time been sold in Ken¬ 
tucky to a purchaser with notice of the lien, and she 


1 3 Burge, Comm, on Col. and For. Law, Pt 2, ch. 20, p. 778, 779; Id. p. 
770. See alao Foelix, Conflict des Lois, Revue Etrang. eft Franc. Tom. 7, 1840, 
§ 83, p. 227, 228. 
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was New Orleans 'Ht th£ time-of the ’suit'btoughtfj 
and the object thereof was Jo^ejiforce the; iypothecfcfcioni 
or lien created by the bqnd. 4 y arioris'*obj?et ions were 
taken in the defence ^ and among them. .Was' the objec¬ 
tion, thot no lien was created in such a\ naSe* Ijy the 
laws of Louisiana, where the suit was brought; -Mr. 
Justice Porter, in delivering the opinion of the Court 
on this occasion said : “But a more formidable objection 
has been raised against the regularity of the proceedings. 
The statutes and jurisprudence of Louisiana, it is con¬ 
tended, only confer the privilege, of sequestration to en¬ 
force liens given by its laws ; and that, in aid of which 
this remedy was extended here, was not one, that had 
any force, or conferred any privilege in our State, though 
it might have that effect in the country where it was 


made.” “ The objection now taken raises a distinction in 
cases so circumstanced, between remedies before an^ 


after judgment; and we confess we are* unable to see any 
solid grounds, on which it can rest. If it be true, as we 
apprehend it is, that the Court can and should enforce 
the personal obligation, which a paity, not a citizen of 
the State, may have entered into in another country, and 
that on the judgment so rendered, the foreign creditor 
could obtain the benefit of all writs of execution, which 


an inhabitant of Louisiana might resort to against a do-« 
mestic debtor, then we can see no good ground for re¬ 
fusing the auxiliary process in the first instance ; whether 
it be an order to arrest the person of the debtor, and 
hold him to bail, or a writ to seize the property brought 
within the jurisdiction of a Court, if it be the subject of 
contest. Both seem to rest on the same principles. And a 
familiar illustration of the commonly received opinion on 
this subject, may be given in the case of attachments, 
which are almost every day resorted to in aid of the fot- 
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eign creditor against the foreign debtor; and yet there 

is nothing in our law more expressly giving that remedy) 

to the stranger, than there is in the case of sequestra 

tion ” After taking notice, that by the laws of Ohio, 

it had been found, that the bond created a lien on the 

* ^ 

steamboat, the learned Judge proceeded to say : “If the 
steamboat, then, had remained within the State , of Ohio,, 
the evidence satisfies us, the plaintiffs could have had a 
lien on her. But the main difficulty in the cause still re¬ 
mains. She was sold in the State of Kentucky, under a 
decree of one of the Courts of that State, and purchased 
by the defendant at the sale. It is admitted on all hands, 
that this sale was legal and regularly made, and the ques¬ 
tion is not, what was the effect of the lien in the country, 
where the contract was made, nor in that where it is 
sought to be enforced, but what effect it had in the State, 
where the defendant acquired title to the property.” 
He then examined the laws of Kentucky on the sub¬ 
ject ; and concluded in the following words: “ The State 
of Kentucky, we presume, gives effect to liens, existing 
on property brought there from another country, op, 
the principle of comity, which we have already. noticed, 
and we must also presume, until the contrary be §}iown, 
that she admits them with the same limitation, which, 
•other States do ; namely, that they shall not work an 
injury to her own citizens. To ascertain, whether they 
do or not, recurrence must be had to her laws and policy 
in relation to contracts made within her limits; for we 
take the true principle in such cases to be, that the for T 
eign creditor, who has a lien, should have no greater or 
no less privilege, than the domestic creditor. If for ex¬ 
ample, the laws of * Kentucky required no record to be 
made of liens given on personal' property within the 
State, she would not require registry on the part of the' 
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stranger, who came there to enforce a mortgage oh prop¬ 
erty,' On which he had a lien in another country; for if 
she did, she would neither carry the contract into effect, 
according to the law of the country where it was made, 
‘not* according to her own. If this be true, whatever 
time is given to the domestic creditor to record his lien, 
should be given to him, who comes from another State 
with one, if his lien be recognized as valid, when enregis* 
tered, and his prayer to enforce it be admitted, as we are 
told by the testimony it could be.” The court accord¬ 
ingly enforced the lien against the steamboat. 1 

§ 327 b. Another case, which may serve to illustrate 
the difficulty of laying down any universal rule on the 
subject of contracts, as Ihe incidents and rights which 
may attach to or against third persons, residing in dif¬ 
ferent countries, may readily be stated, as it is one which 
may not infrequently occur in practice. By the law of 
England, if two policies are underwritten on the same 
ship or cargo for the same voyage, to the full amount of 
the property at risk, it is treated as a double insurance, 
attd each policy is valid, without any reference to the 
respective dates thereof. And in case of a loss, the in¬ 
sured may recover the whole loss from ’the underwriters 
on-either policy, at his own election ; and they are thep 
entitled to contribution pro raid from the underwriters on - 
the other policy. 2 Now, in France, no such rule of con¬ 
tribution exists; but the policy prior in date is, in case 
of a double insurance, to be first exhausted, and if that is 
sufficient to pay the whole loss, there is no right to re¬ 
cover the loss, or to exact contribution from the under- 


* Ohio Insur. Company v. Edmondson, 5 Louis. It. - 295 to 805; Ante, § 244. 

* Park on Insur. ch. 15, p. 280, 281, 5th edit; 3 Kent, Comm. Lect 48, p. 
2^0, 281, 3d edit; 1 Marsh, on Insur. ch. 4, § 4, p. 146, 2d edit.; 2 Phillips on 
Insur. p. 59, 60, 2d edit 
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writer! on the policy of a later date. 1 This also seems to 
be the general rule among most of the maritime nations 
of continental Europe. 2 Now, let us suppose that two 
policies, of different dates, are underwritten on the same 
ship or cargo, the one in France, and the other in Eng¬ 
land, for an American owner, on the same voyage, each 
policy being for a sum equal to the full value of the 
property at risk, and there should be a total loss on the 
voyage; the question might arise whether the English 
underwriters were liable at all, if the French policy was 
prior in date ; and also, whether, if liable, they could 
claim contribution from the French underwriters; and 
conversely, the question might arise, whether, if the Eng¬ 
lish policy was prior in date, the French underwriters 
were liable at all; and if liable, whether they could 
claim contribution from the English underwriters. No 
such case seems as yet to have undergone any judicial 
decision. But probably it would be held, that each con¬ 
tract was to be exclusively construed according to the 
obligations and rights created by the Lex loci contractits 
between the parties themselves, without any regard to 
the collateral rights and obligations which might arise 
between the underwriters, if both contracts were made in 
the same country. If a different rule were adopted, 
there might be an entire want of reciprocity in its op$j> 
ation. Thus, if the French policy were prior in d^t©> 
and a recovery were had thereon against the French un¬ 
derwriters, they might have contribution from the Eng¬ 
lish underwriters; and yet, if a recovery were had against 


1 8 Kent, Comm. Lech 48, p. 280, 281, 8d edit.; Code de Commerce, art. 
369, Ordin. of Louis 14th, 1681; 2 Valin, Comm. Lib. 8, tit 6, art 28, 24 y 25, 
p. 72, 73. 

1 1 Emerigon, Assur. ch. 1, § 7, p. 28; 1 Marsh, on Insur. ch. 4, § 4, p. 146, 
2d 4dit note *. k 
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the English underwriters, they could not have contri¬ 
bution from the French underwriters. On the other 
hand, if the English policy were prior in date, the French 
Underwriters might be exempted from all liability for the 
loss, or if liable, might recover a contribution from the 
English underwriters; at the same time, that if a 1 re¬ 
covery were had against the English underwriters, they 
would not be entitled to any contribution against the 
French underwriters. However, this case is merely pro¬ 
pounded as one on which the author professes to have 
rio fixed opinion ;• and- is designed rather to awaken in¬ 
quiry, than to satisfy doubts. 1 * 

§ 328. This subject will be resumed hereafter under 
other heads; 2 But the remarks of a learned Scottish 
Judge 3 may here be properly introduced as exceedingly 
pertinent to the present discussion. “ The application of 
the Lex loci to contracts, although general, is not univer¬ 
sal. It does not take place, where the parties, at the 
time of entering into the contract, had the law of another 
kingdom in view; or where the Lex loci is in itself unjust, 
or contra bonos mores; or contrary to the public law of 
the State, as regarding the interests of religion, or moral¬ 
ity, or the general well-being of society.” 

§ 329. It may also be stated, although the proposition 
has been already incidentally considered, that, when a 
debt is contracted in a foreign country, it is not to be 
deemed exclusively payable there, unless there is in the 


1 In some of the present American policies, there is now what is commonly 
called a priority clause, similar in effect to the French Law. The very ques¬ 
tion, therefore, may arise in the ca$e of a double insurance by different policies 
in- England, ahd in a State using the priority clause, or in the latter State, and 
a State, which uses the common English policy, and is governed by its laws. 

* Post, § 401, 402, 423 a, § 524 to § 527. 

* Lord Robertson in the case of Mrs. Levett in Fergusson on Mar. and Drr. 
385, 397. 




552 


CONFLICT OF LAWS. 


[ch. vm. 


contract itself some stipulation to that effect.* On .the 
contrary, a debt contracted in a particular country, and 
hot limited to a particular place of payment, is by oper¬ 
ation of law payable everywhere, and may be enforced, 
wherever the debtor or his property can be found. 1 2 * 

§ 330. Having considered the principles applicable to 
the nature, validity, interpretation, and incidents and 
effects of contracts, we are next led to the consideration 
of the manner in which they may be discharged, and 
what matters upon the merits will constitute a good de¬ 
fence to them. I say upon the merits; for the objec¬ 
tions arising from the law of the State where the suit 
is brought, ( Lex fori,) such as the limitations of rjeme- 
dies, and the form and modes of suit, will constitute a 
separate head of inquiry. 8 

§ 331. And, heret, the general rule is, that a defence 
or discharge, good by the law of the place where the 
contract is made, or is to be performed, is to be held of 
equal validity in every other place, where the question 
may come to be litigated. 4 * * * John Voetlhas laid down 
this doctrine in the broadest terms. Si adversus con - 
if actum aliudvc negotium gestum faciumve restitutio desideretur, 
dum quis aut metu , aut dolo , aut errore lapsus, .damnum sensit 
contrahendo, transigendo , solvendo , fidejubendo , hereditatem ade - 

1 Ante, § 272 a, § 278 a, § 295, § 317; Donn v. Lippmann, 5 Clark & Fin. R. 
1, 12, 13. ' ^ 

* See Blake v. Williams, 6 Pick. R. 286, 315; ante, § 272 a, §317; Donn ®. 
Lippman, 5 Clark & Fin. 1, 12, 13. 

• Post, § 524 to § 527. 

4 2 BelJ, Comm. B. 8, ch. 3, § 1267, p. 692, 4th edit.; Id. p..68®, 5$ edit.; 3 

Burge, Comm, on Col. and For. Law, Pt. 2, ch. 21, § 7, p. 874 to p. 886; Id, 

cl). 22, p. 924 to p. 929. — As to what wiH constitute a discharge in foreign 

countries, and especially 'ny novation, by confusion, by set-off or compensation, 
by payment or consignation, and by relapse, see 3 Burge, Comm, on ^ol. and 

For. Law, Pt. 2, ch. 21, § 1 to § 6, p. 781 to p. 880. See also fyrtsch v. Atwa¬ 
ter, 1 Connect. R. 409. r , 
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undo, aliovc simili modo; rede interprdes statuisse arbitror, 
leges regionis , in qud contradum gpsivmve est, id, contra quod 
restitutio petitur, locum sibi debere vindicare in terminandd 
restitutionis controversid ; sive res illce, de quibus contradum estt 
ef in quibus Icesio contigit, eodem in loco, sive alibi sitce sint • 
Nec intererit utrum Icesio circa res ipsas contigerit , veluti pluris 
minorisve, quam cequum est, errore justo distradas, an vero 
propter negleda solennia in lod contractus desiderata . Si tamen 

contractus implementim non in ipso contractus loco fieri debeat, 
sed ad locum alimi sit destinatum, non loci contractus, sed 
implementi, leges spedandas esse ratio suadet ; ut ita secundum 
cujys lod jura implementum accipere debuit contractus, juxta 
pus etiam leges resolvatur} Casaregis in substance lays 
down the same doctrine; 1 2 and Huberus throughout im¬ 
plies it, 3 as, indeed, does Dumoulin. 4 * , 

§ 331 a. Burgundus says : Idem ergo de solutionibus dicen i- 
dum ; scilicet, ut in omnibus , quee ex ea sunt, aut hide oriuntur, 
aut drea iUam consistunt, aut aliquo modo affinia sunt, consudu - 
dinem lod spedemus, ubi eandem implendam convenit. ltaquc 
ex solutione sunt solemnia, valor rd debitce, pretium monetce ; ex 
solutione oriuntur preestatio apochce, antigraphi, similiaque . 
Affinia solutioni sunt, prcescriptio, oblatio rd debitce, consignatio, 
novatio, delegatio, et ejusmodi . 6 Ea, vero, quee ad complementum 
vel executionem contractus spedant, vel absoluto eo supervemunt, 
sola a staiuto lod dingi, in quo peragendo, est solution Many 
other foreign jurists maintain the same doctrine. 7 



1 J: Voet ad Pand. Lib. 4, tit 1, § 29, p. 240. 

a See Casaregis, Disc. 179, § 60, 61. 

* Huberus, Lib. 1, tit. 3, § 8, 7; J. Voet, De Statut § 9, ch. 2, § 20, p. 275, 
edit 1715; Id. p. 332*, 333, edit. 16£1. 

4 2 Boullenois, Observ. 46, p. 462; Molin. Comm.^ad Cod. Lib. 1, tit. 1,1. 
1; Conclus. de Stat Tom. 3, p. 554, edit 1681. 

4 Burgundus, Tract 4, n. 27, 28, p. 114, 115, 116. 

'*18. n. 29, p. 116. 

1 3 Burge, Comm, on Col. and For. Law, Pt. 2, ch, 21, § 7, p. 874, 875, 876. 

CONFL. ’ 47 
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§ 332. In England and America the same rule has 
been adopted, and acted .on with a most liberal justice. 1 
Thus, infancy, if a valid defence by the Lex loci contractus , 
will be a valid defence everywhere. 2 * ‘ A tender and re¬ 
fusal, good by the same law either as a full discharge, or 
as' a present fulfilment of the contract, will be respected 
everywhere. 8 Payment in paper money bills or in other 
things, if good by the same law, will be deemed a 'suffi¬ 
cient payment everywhere. 4 * And, on the other hand, 
where a payment by negotiable bills or notes is, by the 
Lex loci, held to be conditional payment only, it will be 
so held, even in States, where such payment under ^ie 
domestic law would be held absolute. 6 * So, if by the law 
of the place of a contract (even although negotiable) 
equitable defences are allowed in favor of the malser, any 
subsequent indorsement will not change his rights in re¬ 
gard to the holder. 6 The latter must take it cum onere? 

§ 333. The case of an acceptance of et bill of exchange 
in a foreign country affords another illustration. Al¬ 
though by our law it is absolute, and binding in every 
event; yet, if by that of the foreign country it is merely 
a qualified contract, it is governed by that law in all its 


1 2 Kent,* Comm. Lect. 39, p. 459, 3d edit.; Potter v. Brown, 5 East, 124 ; 
Dwarris on Stat Pt. 2, p. 650, 651 ; 2 Bell, Comm. § 1267, p. 691, 692, 4th 
edit.;‘Id. p. 688* 5th edit. 

* Thompson v. Ketcham, 8 Johns. R. 189; Male v. Roberts, 3 Esp. R. 163. 

8 Warder v. Arcll, 2 Wash. Virg. R. 282, 293, etc. 

4 Warder v. Arell, 2 Wash. Virg. R. 282, 293; 1 Brown, Ch. R. 376 ; S$a- 
right v. Calbraith, 4 Dali. 325; Bartsch v. Atwater, 1 Connect. R. 409/ 

* Bartsch v. Atwater, 1 Connect. R. 409; Descadillas v. Harris, 8 Greenl. R. 

298. See other cases ciljed, 8 Burge, Comm, on CoL and For. Law, Pt 2, ch. 

21, §4T, p. 876, 877, 878. 

8 Ante, §317. 

T Ory t\ Winter, 16 Martin, R. 277. See also Evans v. Gray, 12 Martin, R. 
475 ; Charters v. Cairnes, 16 Martin, R. I. 
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consequences. 1 Acceptances are deemed contracts in the 
country, where they are made; and the payments are 
regulated by the law thereof. 2 

§ 334. But, although the general rule is clear, as 
above stated, that a discharge by the law of the place, 
where a contract is made, is a discharge everywhere; 
yet there are exceptions to the rule, which every coun¬ 
try will enforce, or not, according to its own discretion 
gnd sense of justice. 8 Thus, where a contract was made 
m England between two Danish subjects, one of whom 
was domiciled in England; and afterwards, during a war 
b^ween England and Denmark, the Danish government 
confiscated the debt, and required it to be jmid by the 
debtor, who was then in Denmark, and he paid it ac¬ 
cordingly ; the English Court of King’s Bench on a suit, 
brought in England after the peace, by the creditor 
against the debtor, held, that the payment to the Danish 
government was no discharge, although it would have 
been so by the laws of Denmark, upon the ground, that 
such a confiscation was not justified by the law of 
nations. 4 

§ 335. The most important, or at least most frequent 

cases of discharges of contracts, occurring in practice, are 

* 

1 Burrows v. Jemino, 2 Str. R. 733; S. C. 2 Eq. Abridg. 525, See Van. 
Cleff v. Terasson, 3 Pick. R. 12; Ellicott v. Early, 3 Gill, 431. 

* Lewis v. Owen, 4 B. & Aid. 654 ; 5 Pardessus, § 1492; ante, § 307, § 317 ; 
Cooper v. Earl of Waldegrave, 2 Beavan, R. 282. 

• Post, § 337. 

* 4 Wolfe v. Oxholme, 6 M. & Selw. R. 92. See post, § 348, 349, 350, 351. 
It is wholly* unnecessary here to consider, whether the confiscation of debts by 
an enemy is conformable, or not, to the law of nations. That is a point belong¬ 
ing to the public law of nations, and underwent very grave discussions in Eng¬ 
land, in the case in 6 Maule & Selw. 92, as well as in the American Courts, 
during the late war with Great Britain. See the Emulous, 1 Gallison, R. 563; 
S. C. on appeal, Brown v. United States, 8 Cranch, R. 110. 
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those of discharges arising from matters ex post facto• 
such as a discharge from the contract upon the subse¬ 
quent insolvency or bankruptcy of the contracting party. 
And here the general rule is, that a discharge from the 
contract according to the law of the place where it is 
made, or where it is to be performed, is good everywhere, 
and extinguishes the contract. 1 This doctrine was fully 
recognized in the English law by Lord Mansfield (and it 
doubtless had a much earlier existence) in a formulary of 
language, which has been since often quoted as a gen¬ 
eral axiom of jurisprudence. “It is a general principle,” 
said he, “ that, where there is a discharge by the la\^of 
one country, it will be a discharge in another.” 2 The 
expression is too broad, and should have the qualifica¬ 
tion annexed which, the case before him required, and 
which has been uniformly understood, namely, that it is 
a discharge in the country where the contract was made 
or was to be performed. And so it was interpreted by 
Lord Ellenborough in a much later case. “The rule,” 
said he, “ was well laid down by Lord Mansfield, in Bal- 
lantine v. Golding, that what is a discharge of a debt in 
the country where it was contracted, is a discharge of it 
everywhere.” 8 This doctrine is also firmly established 
and generally "recognized in America. 4 By some judges 


1 2 Kent, Comm. Lect. 37, p. 392,393,3d edit; 2 Bell, Comm. § 1267, p. 691 
to 695, 4th edit; Id. p. 688, 5th edit; 1 Chitty on Comm, and Manuf. eh. 12, 
p. 654. 

1 Ballantine v. Golding, 1 Coop. Bank. Laws, p. 347, 5th edit, p. 51 5,4* 
edit.; Blanchard v. Russell, 13 Mass. R. 7; 2 Bell, Comm. § 1267,p. 691, 692, 
4th edit; Id. p. 688, 5th edit 

• Potter v. Brown, 5 East, 124, 180. See Hunter v. Potts, 4 T. R. 182f 
Quin u. O'Keefe, 2 H. Bl. 553. 

* See on this point Smith v. Smith, 2 Johns. R. 235; Hicks v. Brown, 12 
Johns. R. 142; Van Reimsdyk v. Kane, 1 Gallis. R. 371; Blanchard v. Rus¬ 
sell, 13 Mass. R. 1; Baker r. Wheaton, 6 Mass. R. 511; Watson v. Bourne, 10 
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the doctrine has been put upon the implied consent of 
the, parties in making the contract, that they would be 
governed as to all its effects by the Lex loci contract fa} 
By others it has been put upon the more firm and solid 
basis of the sovereign operation of the local law upon all 
contracts made within its sovereignty ; and the indispen¬ 
sable comity which all other nations are accustomed to 
exercise towards such laws whenever they are brought 
into question either as to contracts, or to rights, or to 
property. 2 

§ 336. The doctrine has been stated in a more general 
form by a late learned American Judge, who said: “ It 
maty be assumed, as a rule affecting all personal contracts, 
that they are subject to all the consequences attached to 
contracts of a similar nature by the laws of the country 
where they are made, if the contracting party is a sub¬ 
ject of or resident in that country where it is entered 
into, and no provision is introduced to refer to the laws 
of another country.” 3 This is not, perhaps, in strictness 
of language, entirely correct. There are many conse¬ 
quences flowing from contracts in the place where they 
are made, which do not accompany them everywhere, 


Mass. R. 337 5 4 Cowen, Rep. note, p. 515; Green v. Sarmiento, Peters, Cir. 
R. 74 ; McMenomy v. Murray, 3 Johns. Ch. R. 435, 440, 441; Walsh v. Nourse, 
5 Binn. R. 381; Sturges v. Crowninshield, 4 Wheaton, R. 1^2; Ogden v. 
Saunders, 12 Wheaton, R. 213, 358 *,• 2 Kent, Comm. Lect. 37,p. 392, 393; Id. 
Lect. 89, p. 459, Sd edit.; Hall v. Boardman, 14 New Hamp. 38; Very v. 
McHenry, 29 Maine, 214; Atwater v. Townsend, 4 Connect. R. 47; Hemp¬ 
stead v. Reed, 6 Connect. R. 480; Houghton v. Page, 2 New Hamp. R. 42; 
Dyer v. Hunt, 5 New Ilamp. R. 401; 2 Bell, Comm. § 1267, p. 691, 692, 693, 
4th edit.; Id. p. 688, 5th edit. 

1 See ante, §261; Blanchard v. Russell, 13 Mass. R. 1, 4, 5; Prentiss v. 
Savage, 13 Mass. R. 20, 23. # 

* Potter v. Brown, 6 East, R. 124; Ante, § 261. 

• Mr. Chief Justice Parker, in delivering the opinion of the Court in the 
case of Blanchard v. Russell, 13 Mass. R. 1, 5. 

47 * 




558 


CONFLICT OF LAWS. 


[ch. Yin. 


and are not of universal obligation. 1 Remedies are a 
consequence of contracts when broken; but, as we shall 
hereafter see, they are governed by different rules from 
rights. 2 And the rights, given by the law of the place of 
the contract, are not always deemed of universal obliga¬ 
tion or validity. Marriage, for instance, is admitted to 
be a valid contract everywhere when it is valid by the 
law of the place where it is celebrated. 3 But, as we 
have seen, all the consequences, attached to marriage in 
one country, do not follow it into other countries. 4 * In 
Scotland a subsequent marriage legitimates children ante¬ 
cedently born; but this consequence has not yet been 
(as we have seen) finally adjudged in England to the 
extent of making such antenuptial children legitimate, so 
as to be entitled to inherit lands of their parents situate 
in England. Aclinic ‘subjudice Us est. b So, the indissolubil¬ 
ity of marriage by the law of one country will not 
•attach to it everywhere. 6 

§ 337. And even in regard to common contracts of a 
-different nature, the general rule, as to the consequences 
of them, must receive many qualifications and limitations 
resulting from the public policy or the domestic laws of 
other States where they are sought to be enforced, and 
the right and duty of self-protection against unjust for¬ 
eign legislation. 7 If, for example, a country, where a 


1 Ante, § 825 to § 327. 

• Post, § 556 to 575. ' ’ 

4 Ante, § 111, 113, § 121 to § 125. 

4 See ante, § 145 to § 190; Fergusson on Marr. and Div. 85$, 860, 861, 
-■32 7, 898, 399, 402, 414; Conway v. Beazley, 3 Hagg. Ecc. R. 689. 

4 Doe dem. Birtwhistle v. Vardill, 5 B. & Cresw. 438; ante, § 87, 93, 94; 1 
Hertii, Opera, De Collis. <Leg. § 4, § 15, p. 129, edit 1787 ; Id. p. 183, 184* 
•edit. 1716. 

• Ante, § 215 to § 230. 

y Ante, § 825 to § 327, § 834. 
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contract was made, should, under the pretence of a gen¬ 
eral^ bankrupt act, authorize a discharge from all con¬ 
tracts made with foreigners, and should at the same time 
exclude the latter from all participation with domestic 
creditors in the assets; it cannot be presumed that such 
an act would be held a valid discharge in the countries 
to which such foreigners belonged. 1 And certainly the 
priorities and privileges annexed by the laws of particu¬ 
lar States to certain classes of debts contracted therein, 
are n‘ot generally admitted to have the same preemi¬ 
nence over debts contracted in another country which is 
called upon to enforce them. 2 Nor are the courts of any 
State under any obligation to give 'effect to a discharge 
of a foreign debtor, where, under its own laws, the cred¬ 
itor has previously acquired a right to proceed against 
his property within its own territory. 3 

§ 338. When we speak of the discharge of a debt in 
the country where it is contracted, being a discharge 
thereof everywhere, care must be taken to distinguish 
between cases where, by the Lex loci contractus, there is a 
virtual or direct extinguishment of the debt itself; and 
where there is only a partial extinguishment of the rem¬ 
edy thereon. By the bankrupt laws of England, and by 
the corresponding insolvent laws of some of the United 
States, an absolute discharge from all rights and remedies 
of the creditors is provided for, as part of the system; 
and, therefore, the whole obligation of the cQntract is 
deemed, ipso facto, extinguished. 4 But there are insol- 


1 Blanchard v. Russell, 13 Mass. R. 1 , 6; Huberus, De Conflict. Leg. Lib. 
1, tit 8, § 11. 

* See ante, § 822 to § 827; Huberus, De Conflict Leg. Lib. 1 , tit. 3, § 11. 

* Tappan v. Poor, 15 Mass. R. 419; Le Chevalier v. Lynch, Doug. R. 170. 
But see Hunter v. Potts, 4 T. R. 182; S. P. 2 H. Bl. 402; ante, § 325 to § 327. 

4 See 2 Kent, Comm. Lect. 37, p. 389 to p. 402, Sd edit; 3 Burge, Comm, 
on Col and For. Law, Pt 2, ch. 22, p. 886 to p. 929. 
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vent laws, and other special systems, both in Europe and 
America, which fall short of this extent and operation. 
In some cases, the person only is liberated from future 
imprisonment and responsibility; in others, particular 
portions of property only are exempted; and in others, 
again, a mixed system, embracing some postponed or 
modified liabilities both of the person and property, pre¬ 
vails. 1 # 

§ 339. Now, in all these cases, where there is not any 
positive extinguishment, or any virtual extinguishment, 
of all rights and remedies of the creditors, the contract is 
not deemed to be extinguished; and, therefore, it may 
be enforced (as we shall hereafter more fully see) in 
other countries. 2 By the Roman law a Cessio Bonorum 
of the debtor was not a discharge of the debt, unless the 
property ceded was tb the full sufficient for that purpose. 
It otherwise operated only as a discharge, pro tanto , and 
exonerated the debtor from imprisonment. Qui bonis ces- 
serint , (says the Code,) nisi soUdum creditor reciperit r non 
surd liberati. In eo cnim tantummodo hoc benefidum eis prodest , 
ne jndicati detraJiaidur in carcerem . 8 Huberus informs us, 
that in Holland a Cessio Bonorum does not even exempt 
from imprisonment, unless the creditors assent Secun¬ 
dum jus nostrum Cessio Bonorum ,, invitis creditoribuSy debitorem 


1 See 1 Domat, Civ. Law, B. 4, tit. 5, § 1; Morris v. Eves, 11 Martin, R. 
730. See Mather v. Bush, 16 Johns. R. 233 ; 2 Bell, Comm. ch. 5, § 1162 to 
§ 1164, p. 563 to p. 567, 4th edit.; Id. p. 580 to p. 997, 5th edit.; Phillips v. 
Allen, 8 B. & Crcsw. 477; 2 Kent, Comm. Lect 4 37, p. 389 to p. 404, 3d 
edit.; 2 Burge, Comm, on Col. and For. Law, Pt 2, ch. 22, p. 886 to p. 904. 

* Judd v. Porter, 7 Greenl. R. (Bennett’s Ed.) 837; Boston Type Foundery 
v. Wallack, 8 Pick. R. 186; Coffin r. Coffin, 16 Pick. R. 323; pftst, § 840 to 
§ 352. 

* Cod. Lib. 7, tit 71,1.1; 1 Domat, Civ. Law, B. 4, lit 5, § 1, n. 1, 2. See 
Mather v. Bush, 16 Johns. R. 233 ; 2 Bell, Comm. ch. 5, § 1162 to § 1164, p. 
'563 to p. 567, 4th edit; Id. p. 580 to p. 598, 5th edit 
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a careers pubUco non liberal ; 1 and Heineccius proclaims the 
same as the law of some parts of Germany. 2 The Scot¬ 
tish law conforms to* the Roman Code in its leading out¬ 
lines ; 3 and the modern Code of France adopts the same 
system. 4 An Insolvent Act, or Bankrupt Act, or Cessio 
Bonorum , which only absolves the person of the debtor 
from imprisonment, but not his future property, or, which 
dhly suspends remedies against either the one or the 
other for a limited period, is not to be deemed a discharge 
from the contract, and its operation is (as we shall pres¬ 
ently see) purely intra-territorial. 5 


1 Huberus, Tom. 3, lib. 42, tit. 3, § 1, § 3, note; Ex Farte Burton, 1 Atk. 
255; McMenomy v. Murray, 8 Johns. Ch. R. 442; Voet, ad Pand. Lib. 42, tit. 
3, § 8; Le Roy v. Crowninshield, 2 Mason, R. 160. — Lord Mansfield is re¬ 
ported to have said, in Ballantyne v. Gelding, (1* Cooke, Bank. Laws, p. 347, 
5th edit, p. 515, 4th edit.) “ That he remembered a case in Chancery, of a 
Cessio Bonorum in Holland, which is held a discharge in that country, and it 
had the same effect here.” The case alluded to is most probably Ex parte 
Burton, (1 Atk. R. 225). The law of Holland is the reverse of what his Lord- 
ship is here supposed to affirm, as the case in 1 Atk. R. 225, and the citations 
from Huberus and Voet establish. Whether the error is in the Reporter, or 
in Lord Mansfield himself, may well be questioned. Mr. Henry has given a 
sketch of the present law of France, as to the Cessio Bonorum in cases of 
foreign contracts, which certainly has some peculiarities, not conforming to the 
general principles of international law adopted in other nations. Henry on 
Foreign Law, Appx. p. 250. See Pardessus, art. 1324 to 1328. The Cessio 
Bonorum of Scotland is (it seems) a mere discharge of the person. See 2 
Bell, Comm. ch. 5, p. 563, etc. 4th edit.; Id. p. 580, etc. 5th edit.; Phillips v. 
Allan, 8 Barn. & Cresw. 479. 

* Heinecc. Elem. Jur. Civ. ad Pand. Lib. 42, tit. 3, § 252, 254, p. 6 ; 3 Johns. 
Ch. R. 441, 442. 

i 8 Erskine, Inst. B. 4, tit. 3, § 26, 27; 2 Bell, Comm. ch. 5, § 1162 to § 1164, 
p. 563 to p. 567, 4th edit; Id. p. 580, 5th edit 

4 Code Civil of F&nce, art. 1265 and 1270; Merlin, Report* Cession de 
Biens. ^ 

* Tappan v. Poor, 15 Mass. R. 419; Morris v. Eves, 11 Martin, R. 730; Bos¬ 
ton Type Foundery v. Wallack, 8 Pick. R. "l«6 ; Judd v. Porter, 7 Greenl. R. 
837; Hinckley v. Marean, 3 Mason, R. 88; Titus v. Hobart, 5 Mason, R. 378; 
1 Rent, Comm. Lect. 19, p.420, 422, 3d edit; 2 Bell, Comm. § 1162 to § 1164, 
p. 562, 567, 694, 4th edit; Id. p. 580 to p. 598, 5th edit.; Mason v. Haile, 12 
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§ 340. The general form in which the doctrine is 
expressed, that a discharge of a contract by the law of 
the place where it is made, is a discharge everywhere* 
seems to preclude any consideration of the question, 
between what parties*it is made ; whether between citi¬ 
zens, or between a citizen and a foreigner, or between 
foreigners. The continental jurists recognize no distinc¬ 
tion in the cases. The English decisions are understo#3 
to maintain the universality of the doctrine, whatever 
may be the allegiance of the country of the creditor. 1 
And a like doctrine would seem generally to be main¬ 
tained in America. 2 There are, however, some cases in 
which a more limited doctrine would seem to be laid 
down; and which appear to confine it to cases of a dis¬ 
charge from contracts between citizens of the same State. 
Thus, in one case, it was laid down by the Supreme 
Court of Massachusetts, that if, when the contract was 
made, the promisee was not a citizen of the State where 
it was made, he would not be bound by the laws of such 
State in any other State ; and, therefore, that a discharge 
there would not bind him or his rights. 8 In another case 


Wheat R. 370 ; 2 Kent, Comm. Lect. 37, p. 394 to p. 401, 3d edit; Phillips v, 
Allan, 8 Barn. & Cresw. 479 ; Ex parte Burton, 1 Atk. R. 255; Huberus, 
Lib. 42, tit 3, § 5; Hcineccii Elem. ad Pand. Tom. 3, P. 6, Lib. 42, tit 3, 
§ 253; 3 Burge, Comm, on Col. and For. Law, Ft 2, ch. 22, p. 924 to p. 929 ; 
White v. Canfield, 7 Johns. R. 117; James v. Allen, 1 Dali. R. 188; Quin v. 
O'Keefe, 2 H. Bl. 553; Le Roy v. Crowninshield, 2 Mason, R. 160; Wright p, 
Paton, 10 Johns. R. 300 ; Peck v. Hozier, 14 Johns. R. 346; Walsh v. Nourge, 
5 Binn. R. 381. 

1 See Mason v. Ilailc, 12 Wheaton, R. 360; Potter iff Brown, 5 East, R. 
124. 

* See Robinson v. Bland, 1 W. Black. R. 258 ;. Blanchard v. Russell, 13 
hfpss. R. 1 ; Smith v. Smith, 2 Johns. R. 235 ; 2 Kent, Comm. Lect 87, p. 392, 
893, 3d edit; Ory v. Winter, 16 Martin, R. 277; Sherill v. Hopkins, 1 Cowen, 
R. 108, 107 ; Peck v. Hibbard, 26 Verm. 703. 

Baker v. Wheaton, 5 Mass. R. 511. 
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the same learned Court said, that a discharge of the con¬ 
tract can only operate where the law is made by an 
authority common to the creditor and the debtor in all 
respects; where both are citizens and subjects. 1 But this 
qualification of the doctrine (which was only incidentally 
argued in those cases) was afterwards*deliberately over¬ 
ruled by the same Court; and the general doctrine was 
established in its universality. 2 The qualification seems, 
however, again to have been asserted in a more recent 
decision of the same Court; upon grounds not very 
clearly defined, or perhaps not entirely satisfactory, 
unless the case is to be governed by the decisions of the 
Supreme Court of the United States upon the subject of 
discharges under insolvent laws, with reference to the 
Constitution of the United States. 8 It has been expressly 


1 Watson v. Bourne, 10 Mass. R. 337, 340. 

* Blanchard v. Russell, 18 Mass. R. 1, 10, 11, 12. 

' * Braynard v. Marshall, 8 Pick. R. 194. — The case was a negotiable promis¬ 
sory note, made by A., in New York, to B., or order; the note was afterwards 
indorsed to C., in Massachusetts, who sued A., the maker, there, and he 
pleaded his discharge under the insolvent laws of New York. On that occa¬ 
sion, Mr. Chief Justice Parker, in delivering the opinion of the Court, declar¬ 
ing the discharge no bar to the suit, said: “ The questions which arise out of 
the subject of State insolvent laws, and the effect of discharges under them, 
have been so long unsettled in this Commonwealth, owing to the unsatisfactory 
character of the decisions of the Supreme Court of the United States, which 
ought to govern cases of this nature, that we have waited with anxiety for a 
revision of all the cases by that high court, and a final adjudication upon a sub¬ 
ject so universally interesting, and hitherto involved in so much perplexity. 
The case of Ogden v. Saunders seemed, in its progress, to promise such a 
result, but unhappily, on some of the points which the case presented, the law is 
left as uncertain as'it was before. One thing, however, we understand to 
have been cl^rly decided by a majority of the justices of that court, and virtu¬ 
ally by all, (as those who*admit no validity at all to such laws may be consid¬ 
ered as uniting with those who give them only a limited operation,) which «s, 
that discharges under such laws have no effect without or beyond the territory 
of the State where they are obtained, or against a party not a citizen of that 
State, or where the suit shall be brought in a court of the United States, or of 
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denied by other learned State Courts. 1 In commenting 
upon some of the cases in which, upon questions dis¬ 
charge, considerable importance has been attached to the 
Circumstance, that one or both of the parties were inhab- 


any State other than tluiffin which the proceedings took place, notwithstand¬ 
ing the contract, on which the discharge was intended to operate, was entered 
into and was to be performed in the State in which the discharge was granted. 
Now this law, thus settled, is binding upon this Court, as well on account of 
the nature of the question, which is peculiarly proper for the decision of the 
highest court of the nation, as because the case itself, unless restrained by the 
smallness of the sum in controversy, may be carried to that court by writ of 
error, and our judgment be reversed; it being a question of which by § 25, of 
the judiciary act of the United States, (of September 24, 1789,) that court has 
jurisdiction. But even if we were not inclined to repose on the decision in 
Ogden v. Saunders, but considered ourselves at liberty to resort to general 
principles, we arc disposed to think that the defence set up under the certifi¬ 
cate in this case could not prevail. It does not come within- the case of Blan¬ 
chard v. Bussell, in which the contract was made in New York, by a citizen of 
that State, and was to be performed there, it not being transferable in its 
nature, being matter of account. A negotiable instrument, made in New 
York, and indorsed for a valuable consideration to a citizen of Massachusetts 
before an application for the benefit of the insolvent law, ought not to be dis¬ 
charged under the process provided by that law. It is. a debt payable any- 
- where, by the very nature of the contract, and it is a promise to whosoever 
shall be the holder of the note. At the time of the defendant’s application for 
a discharge, his creditor upon this note was a Massachusetts man, and accord* 
ing to the case of Baker v. Wheaton, (5 Mass. R. 509,) the cci^ificate would be 
no bar to the action. The principle of this case was fully recognized and 
adopted in the case of Watson v. Bourne, (10 Mass. R. 397). Nor is there 
any thing in the case of Blanchard v. Russell to controvert these decisions, 
whatever may have been said, arguendo, by the judge who delivered the opin¬ 
ion. The contract in that case was in its nature to be performed in New York, 
and so was to bo governed entirely by the laws of that State. The case 
before us is that of a negotiable promissory note, given in the first place. by a 
citizen of New York to a person resident there, by whom it was immediately 
, indorsed to a* citizen of Massachusetts. The promisor became, immediately 
upon the indorsement, the debtor to the indorsee, who was not amenable to the 
laws of New York,* where the application was made fqp relief under the'insol- 
v^t law." See Ogden v. 'Saunders, 12 Wheaton, R. 213, 858; post, § 841, 
348, 844. 

't 1 Ory t>. Winter, 16 Martin, R. 277; Sherill v. Hopkins, 1 Cowen, R. 108,, 
107; Feck v. Hibbard, 26 Verm. 702. 
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, itants of, and domiciled in, the State or country where. 
the contract was made, the Supreme Court of New York 
&ave said: "All these cases stand upon a principle 
entirely independent of that circumstance. It is that of 
the Lex loci contractile , that the place where the contract 
is made must govern the construction of the contract; 
and that whether the parties to the contract are inhab¬ 
itants of that place or not. The rule is not founded 
upon the allegiance due from citizens or subjects & 
their respective governments, but upon the presump¬ 
tion of law, that the parties to a contract are conu¬ 
sant of the laws of the country where the contract is 
made.” 1 

| 341. Under the peculiar structure of the Constitu¬ 
tion of the United States, prohibiting the States from 
passing laws impairing the obligation of contracts, it has 
been decided, that a discharge, under the insolvent laws 
of the State where the contract was made, will not oper¬ 
ate as a discharge of the contract, unless it was made be¬ 
tween citizens of the same State. It cannot, therefore, 
discharge a contract made with a citizen of another State. 2 
But this doctrine is wholly inapplicable to contracts and 
discharges in foreign countries, which must^ therefore, 
be decided upon the general principles of fhternational 
law. 8 ^ 


1 Sherrill v. Hopkins, 1 Cowen, R. J03, 108. 

* Ogden v. Saunders, 12 Wheaton, R. 358 to 369; Poc v. Duck, 5 Md. R. 
1 ; Donnelly v. Corbett, 3 Seld. 500; Boyle v. Zacharie, 6 Peters, R. 348; 
Agnew v. Platt, 15 Pick. 41Z ; 2 Kent, Comm. Lect. 37, p. 392, 393, 3d edit.; 
8 Story, Conun. on Const. § 1834 ; 1 Kent, Comm. Lect 9, p. 418, 422,3d edit. 

* See Very v. McHenry, 29 Maine, R. 214 ; Pecfc v. Hillard,-26 Verm. R. 
704. In that case, Isham, J., said: “ We are satisfied, upon principle as wfell 
as authority, that at common law, when a note is executed and payable 
in a foreign country, and a regular discharge in bankruptcy has been 

CONFL. 48 
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'. ^ § 342. The converse doctrine is equally wellr estate 
listed, namely, that a discharge of a contract by the Jafl! 



obtained by the debtor resident there, the discharge will constitute a valid 
defence to the note, .wherever the creditor may be domiciled, or wherever 
the note may be prosecuted. The cases in this country, in which thte 'sub¬ 
ject has been considered to any great extent, have arisen under the insolvent 
laws of the different States. Under those laws the question has arisen, tfl 
what extent sueh discharges are valid against creditors who were citizens of 
other States, and who, by no act of their own, have waived their extraterri¬ 
torial immunity, and submitted themselves or their claim to the laws of that 
State. Since the cqscs of Sturgos v. Crowningshield, 4 Wheat-122; McMillan 
w. McNiel, 4 Wheat. 209, and Ogden u. Saunders, 12 Wheat. 358, the rule has 
been generally adopted, that a discharge under the insolvent laws of a State 
where the contract was made, will not be considered a valid discharge of a 
debt, if the creditor was a resident of another State. Such laws are consid¬ 
ered as impairing the obligation of contracts, when they affect contracts made 
out of the State, or a citizen .not a resident of the State where the discharge fe 
granted. Justice Story, Conflict of Laws, § 341, observes, ‘that those cases 
have arisen under the peculiar structure of the constitution of the United 
States, prohibiting the States from passing laws impairing the obligation of 
contracts. But in relation to the doctrine of all those cases, he says, it is wholly* 
inapplicable to contracts and discharges in foreign countries, which must, there¬ 
fore, be decided upon general principles of international law/ This differ¬ 
ence between the two cases is apparent; for the legality of those acts of the 
provincial Parliament, and their universality is not affected or limited by that,' 
or any other provision of our constitution. Their binding and universal obli¬ 
gation rests upon those principles of comity, which convenience and commer¬ 
cial relations haje introduced and established. Upon those principles, we 
think, the discharge, granted in the country where the note was executed and 
payable, is a valid defence in this suit. We are satisfied also, that the result 
would be the same, if we were to apply to this case the rule adopted iu this 
country, in relation t.o discharges under State insolvent laws. In the case qf 
Braynard v. Marshall, 8 Pick. 194, the insolvent’s-discharge was held inopefr 
ative, on the ground that the note was* indorsed to the plaintiff, a citizen of 
Massachusetts, before the defendant’s application was made for his discharge 
under the insolvent law of New York. The plaintiff’s right, as a creditor, in 
that case, was perfected before the application was made for the debtor’s dis¬ 
charge. Parker, Ch. J., observed, ‘ that at the time of the defendant’s applica¬ 
tion for a discharge, his creditor was a Massachusetts man, according to 
the case of Baker v. Wheaton, 5 Mass. 509, the certificate would be nd bar to 
the action/ He further observed, * that a note made in New York, anti fill 
dorsed to a citizen of Massachusetts, before an application for the benefit of the 
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“of ai'place where the contract Was not made, or to be per- 
f&fthed, will not be a discharge of it in any other coun¬ 
try. 1 Thus it has been held in England, that a discharge 
of contract, ifiade there, under an insolvent act of the 
State of Maryland, is no bar to a mi it upon the contract 
in the courts of England. 2 On that occasion Lord Ken¬ 
yon said: “ It is impossible to say, that a contract made 
hi one country, is to be governed by the laws of another. 
It might as well be contended* that, if the State of Mary¬ 
land had enacted that no debts due from its own subjects 
to the subjects of England should be paid, the plaintiff 
would have been bound by it. This is the case of a con¬ 
tract lawfully made by a subject in this country, which 
he resorts to a court of justice to enforce ; and thq only 
answer given is, that a law has been made in a foreign 
country to discharge these defendants from their debts, 
on condition of their having relinquished all their prop¬ 
erty to their creditors. But, how is that an answer to a 
subject of this country, suing on a lawful contract made 
here ? How can it be pretended, that he is bound by a 
condition, to which he has given no assent, either express 
or implied?” 3 In.America, the same doctrine has ob- 


inaolvent law, ought not to be discharged under the process provided by that 
law/ It ia apparent, from the language of the court, that the discharge would 
have bgen operative,, if the indorsement had been made after the debtor’s ap¬ 
plication for his discharge under that law.” 

' 1 See 2 Bell, Comm. § 1267, p. 601 -to p. 695, 4th edit.; Id. p. 688 to p. 692, 
5th edit.; Phillips v. Allan, 8 B. & Cresw. 470; Lewis v. Owen, 4 Barn. & 
Aid. 654; 3 Burge, Comm, on Col. and For. Law, Pt 2, ch. 22, p. 924 to p. 
929 ; Queljn v. Moisson, 1 Knapp, It. 265, note. Rose v. McLeod, 4 S. & D. 
311, cited 3 Burge, Comm, ubi supra, p. 927, 928. 

* Smith v. Buchanan, 1 East; R. 6,11. • 

* Smith v. Buchanan, 1 East, R. 6, 11; Lewis v. Owen, 4 Barn. & Aid. 654; 
Phillips v, Allan, 8 Barn. & Cresw. 477. 
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tained the fullest sanction. 1 It is also clearly established 
in Scotland. 2 * * 

§ 343. The subject of negotiable paper is generally 
governed by the same principles. Wherever the contract 
between the particular parties is made, the law of the 
place will operate, as well in respect to the discharge as 
to the obligation thereof. A nice question, however, has 
recently arisen on this subject, in a case already men¬ 
tioned. 8 A negotiable note was made at New York bei^ 
tween persons resident there, and was payable generally; 
and the payee subsequently indorsed the note to a citi¬ 
zen of Massachusetts, by whom a suit was brought in the 
State court of the latter State against the maker. 4 One 
point of argument was, whether a discharge of the 
maker, under the insolvent laws of New York, operated 
as a bar to the suit ? * The case was decided upon another 
ground. But ^he Court expressed^ clear opinion, that 
it did not; and said: “ It is a debt payable anywhere by 
the very nature of the contract; and it is a promise to 
whoever shall be the holder of the note.” "The prom¬ 
isor became, immediately upon the indorsement, the 
debtor to the indorsee, who was not amenable to 


1 Van Raugh v. Van Arsdaln, 8 Cain. R. 154; Frey v. Kirk, 4 Gill & Johns. 
R. 509 ; Green ir. Sarmiento, Peters, Cir. C. R. 74; Le Roy v. Crowningshield, 

2 Mason, R. 151; Smith v. Smith, 2 Johns. R. 235; Ellicott v. Early, 3 Gill, 439; 
Bradford v. Farrand, 13 Mass. R. 18; 2 Kent, Comm. Lcct. 37, p. 392, 393; Id. 
Ltfct. 39, p. 458, 459, 3d edit.; 2 Bell, Comm. §'1207, p. 692,693,4th edit; Id. p. 
6.88 to 692, 5th edit; 3 Burge, Comm, on Col. & For. Lav, Pt 2, ch. 22, p. 
924 to p. 929; Rose v. McLeod, 4 S. & D. 311, cited in 3 Burge, Comm. 928, 
929. 


* 2 Bell, Comm. § 1267, p. 692, 693, 4th edit ; Id. p. 688 to 692, 5th 
edition. . - ’ 


9 See Aymer v. Sheldon, 12 Wend. R. 439. 

4 Ante, § 217, $ 340. 


- / 


/ 
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Jbe 1^3 of New Yoik, where the dibcharge was ob¬ 
tained.” 1 

1 1 £44- It is difficult (as has been already intimated) to 
perceive the ground upon which this doctrine can be 
maintained, as a doctrine of public law. 2 The Court 
adopt that a debt contracted in New York, and not nego¬ 
tiable, would be extinguished by such a discharge; al¬ 
though such a debt is by its very nature payable every¬ 
where, as debts have no locality. As between the orig¬ 
inal parties, (the maker and the payee,) the same result 
would follow. How, then, can the indorsement vary it? 
It does not create a new contract between the maker an4 
the indorsee in the place of the indorsement. The rights 
of thp indorsee spring from, and under, the original con¬ 
tract, and are a component part of it The original con¬ 
tract promises to pay the indorsee, as much as the payee, 
an.d from the first of its existence. The indorsement is 
t>ut a substitution of the indorsee for the payee; and it 
transfers over the old liability, and creates no new liabil¬ 
ity pf the maker. 8 If the indorsement created a new con¬ 
tract in, the place where it was made, between the maker 
and .the indorsee, then the validity, obligation, and inter? 
pretation of the’ contract would be governed by the law 
the place of the indorsement, and not by that of the place 
where the note was originally made. It would not, then, 
amouni to a transfer of the old contract, but to the crea¬ 
tion of a hew one, which, from a conflict of laws, not usual 
ip .different States, would,' or plight, involve obligations 
apd dtities wholly different from, and even incompatible 

i^Btaynard 9. Marshall, 8 Pick. R. 194. See Ogden 9. Saunders, 12 
Wheaton, R. 898, 862, 363, 864; Northern Bank t* Squires, 8 Louis. Attn. R. 
818 ; for a full argument of this question, see ante, § 317, $ 840. 

* Ante, § 340. 

* Pothier, De Change, art. 22; ante, § 817. 

48* 
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with, the original contract. Nay, the maker might, upon 
the same instrument, incur the most opposite responsibitr r 
ities to different holders, according to the law of the dif¬ 
ferent places where the indorsement might be made. 1 

§ 345. Such a doctrine has never been propounded in 
any common law authority, nor ever been supported by 
.the opinion of any foreign jurist. 2 The same principle 
would apply to general negotiable acceptances as to ne¬ 
gotiable notes; for the maker stands in the same predica¬ 
ment as the acceptor. Yet no one ever-supposed that an 
indorsement after an acceptance, ever varied the rights 
or obligations of the acceptor. It is, as to all persons who 
become holders, in whatever country, treated as a con¬ 
tract made by the acceptor in the country where such 
acceptance is made. 8 Yet the acceptance being general, 
payment may be required in any place where the holder 
shall demand it. The other point, that the indorsement 
was to a citizen of another State, is equally inadmissible. 
The question is not, whether he is bound by the laws of 
New York generally; but, whether he can, in opposition 
to them, avail himself of a contract made under the sov¬ 
ereignty of that State, and vary its validity, obligation, in* 
ierpret$tion, and negotiability, as governed by those laws. 
jX the payee had been a citizen of Massachusetts, and the 
note had been made by the makefr in New York,f here 
could be no doubt that the contract would still be, gov¬ 
erned by the laws of New York, in regard to.the payee. 
JWhat difference, then, can it fnak'e, that the indorsee m a 
citizen of another State, if he cannot show that his con- 


J . Ante, § 814, 816, 817. 

* See also Peck v, Hibbard, 26 Verm. 702, where the doctrine of the 'tortt» 4a 
approved. 

* »Ante, §814, 817. 
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trapt has its origin there ? In short, the doctrine of this 
ease'is wholly repugnant to that maintained by the same 
Court in another case, which was most maturely consid 5 - 
ered, and in which the argument in its favor was re 5 - 
petted. The Court there declared their opinion to be, 
that full effect ought to be given to such discharges, as to 
all contracts made within the State where they are au¬ 
thorized. although the creditor should be a citizen of an¬ 
other State . 1 

§ 34G. The Supreme Court of Louisiana have adopted 
the same reasoning; and held, that, where a negotiable, 
promissory note was made in one State, and was indorsed 
in another*State to a citizen of the latter, the contract 
was governed by the law of the place where the note was 
made, and not by that of the place where the indorse¬ 
ment was made. “We see nothing” (said the Court) w in 
the circumstance of the rights of one of the parties being 
transferred, to the citizens of another State, which can 
take the case out of the general principle.” It is a de¬ 
mand made under an agreement (a note) entered into in 

3 . foreign State; and consequently the party claiming 

* 

rights under it, must take it with all the limitations to 
which it was subject in the place where it was made; an^ 
that, although he be one of our citizens .” 2 This is cer¬ 
tainly in conformity%> what is deemed settled doctrine 
in England, as well as in some other States in America^ 
It was taken for granted by the Supreme Court of the 
'United States to be the true doctrine in the case of a’ne- 


1 Blanchard v. Russell, IS Mass. R. 1 , 11 , 12. See also, Prentiss v. Savage, 
IS Mass. R. 20, 23, 24; ante, § 317, 340. 

*^Ory v. Winter, 16 Martin, R. 277 ; Sherrill v. Hopkins, 1 Cowen, R. 103; 
317, § 340. 

. * See Blanchard v. Russell, 13 Mass. R. 12; Ogden v. Saunders, 1$ Wheaton, 
R. 360 ; Potter v. Brown, 5 East, R. 123, 130. * 
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gotiable bill of exchange, in which the diawei’a reaptojj^- 
bility was supposed to be governed by the lajv of th$ 
place where the bill was drawn, notwithstanding^^ in¬ 
dorsement in another country; 1 and also by the Court of 
King’s Bench in England, in a case in which a right to i a 
Bank of England note was supposed to be governed by 
the law of England, notwithstanding a transfer of the same 
had been subsequently made in France. 2 

| 347. Pardessus has laid down a doctrine equally 
broad. He says, that it is by the law of the place, wher^ 
a bill of exchange is payable, that we are to ascertain, 
when it falls due, the days of grace belonging to it, the 
character of these delays, whether for the benefit of the 
holder or of the debtor; in one word, every thing which 
relates to the right of requiring payment of a debt, or 
the performance or any other engagement, when the par* 
ties have not made any stipulation to the contrary® 
And it is of little consequence, whether the person, who 
demands payment, is the creditor, who made the contract, 
or an assignee of his right; such as the holder of a hUl of 
exchange by indorsement. This circumstance makes no 
change in regard to the debtor. The indorsee panpQt 
require payment in any other manner, than the original 
creditor could. 4 And he applies this doctrine to the case 
of successive indorsements of bills & exchange, made * in 


1 Slacum v Pomeroy, 6 Crunch, R 221. 

* De la Chaumette v. The Bank of England, 9 Barn. & Cresw. 206 | S, C. 2 

Bam. & Adolph. 385, post, § 353. See also 2 Bell, Comm. § 1267, p. 692,698, 
4th edit , Id. p. 688 to 692, 5th edit — Quid si deliteris cambii inridai fo 
(says Paul Voet,) quis locus spectandus? Is locus, ad quem sunt destfoato 
ibidem acceptatae. P Voet, De Stat § 9, ch. 2, § 14, p. 271, e<jU^ f,7J rf j tjffi p. 
327* qdit 1661; ante, § 317. - / p * 

* Pardessus, Proit Comm, art 14Q5, 1498, 1499, *1500; ante, $316; post, § 861. 
<Ibid. * 



cfir. tirt.] 


FOREIGN CONTRACTS. 


578 


different countries, stating, that the rights of each holder 
otb the same, as those of the original payee against the 
acceptor* 1 He adds, also, that the effects of an accept¬ 
ance are to* be determined by the-law of the place, where 
it' has been made ; 2 * that every indorsement subjects the 
ihdorfcer to the law of the place, where it has been made; 
and that it governs his responsibility accordingly. 8 

§ 348. Notwithstanding the principle, that a discharge 
of the Lex loci contractus is valid everywhere, and vice versd, 
i$ generally admitted, as a part of private international 
law; yet it cannot be denied, that any nation may by its 
own peculiar jurisprudence refuse to recognize it; and 
may act within its own tribunals upon an opposite doc¬ 
trine. 4 * But, then, under such circumstances its acts and 
decisions will be deemed of no force or validity beyond 
its own territorial limits. Thus, if a state should by its 
own laws provide, that a discharge of an insolvent debtor 
under its own laws should be a discharge of all the con¬ 
tracts, even of those made in a foreign country, its own 
courts would be bound by such provisions. 6 * But they 
would, or might be held mere nullities in every other 
country.® 


1 Pardeasus, Droit, Comm. art. 1495, 1498, 1499, 1500; ante, § 316 ; post, 
§361. ., * 

* Pardessus, Droit. See Rothschild v. Currie, 1 Adolph. & Ellis, New R. 
43; Shanklip v. Cooper, 8 Blackf. 41; ante, § 314, § 316, post, § 361; Com. 
art. 1499. ' * 

• * Id. art. 1499. 

4 A rite, '§ 334 ; post, § 349, 350, 351. 

$eePehnlman v. Meigs, 9 Johns. R. 325 ; Babcock v. Weston, 1 Gallis. R. 
138 ;'Murray v. De Rottenham, 6 Johns. Ch. R. 52; Holmes v. Remsen, 4 
Jbhns. Ch. R. 471. 

f iWBlanchard v. Russell, 13 Mass. R. 6 ; post, §>349; Ellicott v. Early, 3 

Gill, 439; Very v. McHenry, 29 Maine, 20 ^ Van Raugh v. Van Arsdaln, 3 

Caitl. R. 134; Smith v. Buchanan, 1 East, k. C ; Smith v. Smith, 2 Johns. R. 
235; Green v. Sarmiento, Peters, Cir. R. 74; McMenoiny v. Murray, 3 Johns. 
Ch. R. 435 ; Wolff* v. Oxholm, 6 Maulc & Selw. R. 92; ante, § 338. 
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§ 349. And even in relation to a discharge according 
.to the laws of the place, where the contract is. mode, 
there are (as we have seen) some necessary limitations 
and exceptions ingrufted upon the general doctrine* 
which every country will enforce, whenever those laws 
are manifestly unjust, or are injurious to the fair rights 
of its own citizens. 1 It has been said by a learned Judge 
with great force: “ As the laws of foreign countries are 
not admitted ex proprio vigore, but merely ex comitate , the 
judicial power will exercise a discretion with respect Jp 
the laws, which they may be called upon to sanction; for 
if they should be manifestly unjust, or calculated to injure 
their own citizens, they ought to be rejected. Thus, if 
any State should enact, that its citizens should be dis¬ 
charged from all debts due to creditors living without the 
State, such a provision would be so contrary to the com* 
mon principles of justice, that the most liberal spirit of 
comity would not require its adoption in any other State. 
So, if a State, under the pretence of establishing a. gen¬ 
eral bankrupt law, should authorize such proceedings, as 
would deprive all creditors living out of the State of an 
opportunity to share in the distribution of‘the effects of 
the debtor, such a law would have no effect beyond the 
territory of the State, in which it was passed.” 2 

§ 350. The same reasoning was again asserted by the 
same learned Judge in another case, calling for an expo* 
sition^>f the limitations of the doctrine. w T£is rule” 
(said he) “ must however, from its very nature, be quali¬ 
fied and restrained; for it cannot be admitted, as a prin¬ 
ciple of law or justice, that, when a valid personal con¬ 
tract is made, which follows the person of the creditor, 


1 Ante, § 399; post, § 950, 951. 

* Mr. Chief Justice Parker, in Blanchard r. Russell, 18 Mas& R. 6. 
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and* may be enforced in any foreign jurisdiction, that a 
mode of discharge, manifestly partial or unjust, and tend¬ 
ing to deprive a foreign creditor ef his debt, while he is 
excluded from a participation with the domestic credi¬ 
tors in the effects of the debtor, should have force in any 
country, to the prejudice of their own citizens. The* 
comity of nations does not require it, and the fair princi¬ 
ples of a contract would be violated by it.” 1 

§ 351. “ Thus if a citizen of this State, being in a for¬ 
eign country, should, for a valuable consideration, receive 
a promise to pay money, or to perform any other valua¬ 
ble engagement, from a subject of that country; and the 
law should provide for a discharge from all debts uporf a 
surrender of his effects, without any notice, which could 
by possibility reach creditors out of the country, where 
such a law should exist; we apprehend, that the contract 
Ought to be enforced here, notwithstanding a discharge 
obtained under such law. For although the creditor is 
to be presumed to know the laws of the place where he 
obtains his contract, yet that presumption is founded upon 
another, which is, that those laws are not palpably par¬ 
tial and unjust, and calculated to protect the creditors at 
home at the expense of those who are abroad. Such 
laws would come within the well-known exception to the 
rules of comity, viz. that the laws, which are to be admit¬ 
ted in the tribunals of a country, where they are not 
made, are*hot to be injurious to the State, or the citizens 
of the State, where they are so received.” 2 

§<>951 a. But although the general rule, that a con- 


1 Mr. Chief Justice Parker, in Blanchard v. Rusself, 13 Mass. R. 6. 

* Mr. Chief Justice Parker in Prentiss v. ^pvage, 13 Mass. R. 23, 24 ; Very 
v. McHenry, 29 Maine, 208. See also Fergusson on Marr. and Div. 396,397; 
WolfPv/Oxboltn, 6 Maule & Selw. 92; ante, § 244. 



576 


CONFLICT OF LAWS. 


[CH. YHI. 


tract, as to its dissolution and discharge, is to be gov¬ 
erned by the law of the place where it is made,- is fhup, 
with few exceptions and limitations, admitted td be Well 
established ; yet we are not to understand, that it thence 
follows, as a necessary consequence, that in no cases what¬ 
ever, can a contract be discharged or dissolved, except in 
the mode, and by the process and formalities, prescribed 
by the same law; or in other words, that it must be dis¬ 
charged and dissolved eo lig amine, quo ligatnr, or rather by 
reversing the operation, which knit it under the local 
law. 1 On the contrary, there are, or may be, circum¬ 
stances, under which an opposite rule may be maintaina¬ 
ble ; and the law of another country, prescribing differ¬ 
ent modes of proceeding, or different formalities, or dif¬ 
ferent acts, which shall establish a dissolution thereof, 
may also well prevail to annul or discharge the contract# 
A change of domicil of the parties to the latter country, 
or an act done in that country, which would there oper¬ 
ate to dissolve or discharge the contract, may well pro¬ 
duce the fullest effect, although the same act might not 
be recognized by the law of the plage of the origin of 
the contract. Thus, for example, as we well know, the 
obligation of a bond, or other sealed instrument, afte* a 
breach of the contract created thereby, cannot in Eng¬ 
land be discharged, or released, except by a sealed instru¬ 
ment, or a release under seal, according Jo the known 
maxim of the common law: Eodcip modo, quo <faid constitu- 
itur , eodem modo dissolvitur. And yet by the law of most, 
if not of all, of the continental countries, whose jurispru¬ 
dence is founded on the Koman law, a simple receipt dt 
discharge, not under seal, would, if executed in such 

^ * 


1 See Warronder t\ Warrender, 9 Bligh, R. 124, 125; ante, § 226 c, note. 
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countries, be held to discharge the bond or other sealed 
instrument. Let us, then, suppose a bond, executed in 
England for the payment of money, and when it became 
due, there should be a default in payment, and after¬ 
wards the creditor should receive payment of the debtor 
in France, or otherwise should discharge him by a writ- 
ten unsealed instrument in France; such a discharge 
Would in France be held valid, and conclusive, if good by 
the law. of France, notwithstanding it might be held 
invalid in an English court of common law. In short, 
any act done, after such an obligation was created, in a 
foreign country, by whose laws the act would operate as 
a dissolution thereof, would be treated in that country at 
least, as a complete extinguishment thereof. 

§ 351 b. It is not easy, therefore, upon principle, to 
^say, why such an extinguishment of a contract, acced¬ 
ing to the Lex loci , ought not everywhere else to have 
the same operation, even in the country of the origin of 
the contract. For, if the contract derives its whole orig¬ 
inal obligatory force from the law of the place, where it 
is made, it is but following out the same principle to hold, 
that any act subsequently tlone, touching the same con¬ 
tract by the parties, should have the same obligatory 
force and operation upon it, which the law of the place* 
where it is done attributes to it. And in this respect 
there certainly is, or jat least may be, a clear distinction 
between acts done by the parties in a foreign country, 
and which derive their operation from their voluntary 
consent and intention, and acts in invitum , deriving their 
whole authority and effect from the operation of thp 
local law, independent of any such consent. 1 

§ 351 c, Indeed the reasonable interpretation of the 


C0NFL. 


1 Post, § 411. 

49 




578 CONFLICT OF LAWS. [OH. VIH. 

general rule would seem to be, that, while contracts 
made in one country are properly held to be dissoluble 
and extinguish able, according to the laws of that oountry, 
a*r natural incidents to the original concoction of such 
contracts, they are, and may at the same time also be 
^equally dissoluble and extinguishable by any other acts 
done or contracts made subsequently in another country 
by the parties, which acts or contracts, according tothp 
law of the latter country, are sufficient to work such a 
dissolution or extinguishment. . It is to this double pos¬ 
ture of a case, that Lord Brougham referred in one of his 
judgments. “ If a contract,” said he, (i for sale of a chat¬ 
tel is made, or an obligation % of debt is incurred, or a 
chattel is pledged in one country, the sale may be 
annulled, the debt released, and the pledge redeemed by 
the law and by the forms of another country, in which 
the parties happen to reside, and in whose courts their 
rights and obligations come in question unless there was 
an express stipulation in the contract itself against such 
avoidance, release, or redemption. But at any rate, this 
is certain, that if the laws of one country and its courts 
recognize and give effect to those of another in respect 
of the constitution of any contract, they must give the 
like recognition and effect to those same foreign laws, 
when they declare the same kind of contract dissolved. 
Suppose a party forbidden to purchase from another by 
our equity, as administered in the Courts of this country, 
(and we have some restraints upon certain parties, which 
come very near prohibition;) and suppose a sale of chat- 
"tels by one to another party, standing in this relation 
'towards each other, should be effected-in Scotland, and 
'thhtifc our Courts here should, (whether right or wrong,) 
recognise such a rule, because the Scotch law would 
affirm it j Surely it would follow that our Courts must 
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equally recognize a rescission of the contract of sale in 
Scotland' by any act, which the Scotch law regards as 
valid to rescind it, although our own law may not regard 
it as sufficient. Suppose a question to arise in the Courts 
of England respecting the execution of a contract, thus 
made in this country, and that the objection of its inval-* 
idity were waived for some reason; if the party resisting 
its execution were to produce either a sentence of a 
Scotch Court, declaring it rescinded by a Scotch matter 
done in pais , or were merely to produce evidence of the 
thing so done, and proof of its amounting by the Scotch 
law to a rescission of the contract; I apprehend, that the , 
party relying on the contract could never be heard to 
say: * The contract is English, and the Scotch proceeding 
is impotent to dissolve it.’ The reply would be, c Our 
English Courts have (whether right or wrong) recognized 
the validity of a Scotch proceeding to complete the obli¬ 
gation, and can no longer deny the validity of a similar, 
but reverse proceeding to dissolve it— Unumquodque dis- 
solviiur eodem modo , quo colligatur .’ Suppose, for another 
example, (which is the case,) that the law of this country 
precluded an infant or a married woman from borrowing 
money in any way, or from binding themselves by deed; 
and that in another country those obligations could b§ 
validly incurred; it is probable, that our law and our 
Courts would recognize the validity of such foreign obli¬ 
gations. But, suppose a feme covert had executed a 
power, and conveyed an interest under it to another feme 
covert in England; could it be endured, that where the 
donee* of the power produced a release under seal from 
tile feme covert in the same foreign country, a distinction 
should be taken, and the Court here should hold that 
party incapable of releasing the obligation ? Would it 
,Bot be said, that our Courts having decided the contract 
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of a feme covert to be binding when executed abroad, 
must, by parity of reason, hold the discharge or release of 
the feme covert to be valid, if* it be valid in the same, for? 
eign country ?” 1 \ „ , 

§ 351 d. Nor does there seem to be in this respedt any 
acknowledged distinction between contracts, which are 
purely personal, and contracts which impose or may im¬ 
pose any charge on real estate; for although in respect 
to immovable property the law of the situs should be ad¬ 
mitted (as certainly is the case at the common law)'to 
regulate all the rights to immovable property; yet it 
does not thence follow, that an act, which would operate 
as a dissolution or extinguishment of the contract, creat¬ 
ing such charge, according to the law of a foreign cpun- 
try, where it is subsequently done, may not incidentally 
and indirectly work such a dissolution or extinguishment 
thereof, although it does not conform to the Lex rei sites. 
Lord Brougham on the same occasion, referring to this 
topic said: “ All personal obligations may in their conse¬ 
quences affect real rights in England. Nor does a Scotch 
divorce, by depriving a widow of dower or arrears of pin- 
money, charged on English property, more immediately 
affect real estate here than a bond or a judgment released 
in Scotland according to Scotch forms, discharges real es¬ 
tate of a lien, or than a bond executed, or indeed a simple 
contract debt incurred in Scotland, eventually and conse¬ 
quently charges English real estate.* 2 . 

§ 352. Before we quit this hea<T of contracts, it may 
be well to bring together some principles applicable to 
negotiable instruments, which have not been brought as 
distinctly under review in the preceding discussions as» 

i t > 

\ Wajrender v . Warrender, 9 Bligh, R. 125 to 127; ante, § 226 c, note. 

* Ibid. 9 Bligh, R. 127; ante, § 226 c, note. 
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they 1 deserve to be, and which afford important illustra- 
tiori&of the Operation of foreign law upon contracts and 
thelir incidents. The subject' of the assignments of debts 
and other choscs in action , not negotiable by the general 
latfr merchant, or the laws of particular countries will 
more properly find a place in our subsequent inquiries. 1 

§ 358. Questions have arisen, whether negotiable notes 
and bills, made in one country, are transferable in other 
countries, so as to found a right of action in the holder 
against the other parties. Thus, a question occurred in 
England, in a case where a negotiable note, made in Scot¬ 
land, and there negotiable, was indorsed, and a suit brought 
in England by the indorsee against the maker, whether 
the action was maintainable. It was contended, that the 
note, being a foreign note, was not within the statute of 
Anne {3 and 4 Ann. ch. 9) which made promissory notes 
payable to order assignable and negotiable; for that stat¬ 
ute applied only to inland promissory notes. But the 
Court overruled the objection, and held the note suable 
in England by the indorsee, as the statute embraced for¬ 
eign, as well as domestic notes. 2 In another case a prom¬ 
issory note, made in England, and payable to the bearer, 
was transferred in France; and the question was made, 
whether the French holder could maintain an action 
thereon in England ; such notes not being by the law of 
France negotiable; ^nd it was held, that he might. 8 

K Post, § 355, § 395 to § 400, § 560; 3 Burge, Comm, on Col. arid For. Law, 
Pt. 2, ch: SO, p. 777, 778. 

* MHne v* Grahajn, 2 Barn. & Crcsw. 192. — It does not distinctly appear 
upon the Report, whether the indorsement was made in Scotland or in England. 
But it Whs probably in England. But see Carr v. Shaw, Bayley on Bills, p. 
16, note, 5tli edit.; Id. p. 22, American Edition, by Phillips & Sewall, 1836. 

3 De la Chaumette v. The Bank of England, 2 Barn. & Adolph. R. 385; S. 
T3. 9 Barn. & Crcsw. 208; and see Chitty on Bills, p. 551, 552, 8 th edit; ante, 
§ 346. 


49* 



#82 CpNFLICT OF LAWS. .[.Ofl. Vjn. 

But in each of these cases the decision was expressly put 
upon - the provisions of the statute of Attftb respecting 
promissory notes, leaving wholly untouched the general 
doctrine of international law. * . ? 

§ 353 a. In a more recent case, which has been already 
cited, 1 a negotiable note was made in France arid indorsed 
in France, and afterwards a suit was brought thereon by 
the indorsee against the maker, in England. One ques¬ 
tion in the case was, whether a blank indorsement in 
France was by the way of France sufficient to transfer 
the property in the note, without any other formalities. 
It was held, that it was not sufficient. But it seems to 
have been taken for granted, that if the note was well 
gotiated by the indorsement, a suit might be maintained 
thereon in England by the indorsee in his own name. 
On that occasion the Court said : “ The rule, which applies 
to the case of contracts made in one country, and put in 
suit in the courts of law of another country, appears to 
be this; that the interpretation of the contract must be 
governed by the law of the country where the contract 
was made (Lex loci contractus ); the mode of suing, and 
the time within which the action must be brought, must 
be governed by the law of the country where the action 
is brought. (In ordinandis judiciis , loci comuetudo, ubi agitur,) 
This distinction has been clearly laid down and adopted 
in the late case of De la Vega v. Vianna. See also the 
case of a British Linen Company against Drummond 
where the different authorities are brought together. 
The question therefore is, whether the law of France, by 
which the indorsement in blank does not operate as a 
transfer of the note, is a rule which governs and regulates 
the interpretation of the contract, or only relates to the 

•g, " m " ~ -- — — * -— - - 


1 Ante, § 316 a. 
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mode of instituting and conducting the suit; for, in thfc 
fond#* case, it must be adopted by our courts in the lat¬ 
ter it may^be altogether disregarded, and the suit com¬ 
menced in the name of the present plaintiff. And Wte 
think the French law on the point above mentioned is 
the law by which the contract is governed, and not the 
law^wbich regulates the mode of suing. If the indorse¬ 
ment has not operated as a transfer, that goes directly to 
the point, that there is no contract upon which the plain¬ 
tiff can sue. Indeed, the difference in the consequences 
thaf*would follow, if the plaintiff sires in his own name, 
or is compelled to use the name of the former indorser, 
as the plaintiff by procuration, would be very great in 
many respects, particularly in its bearing on the law of 
set-off; and with reference to those consequences, we 
think the law of France falls in with the distinction above 
laid down, that it is a law which governs the contract it¬ 
self, not merely the mode of suing. We therefore think, 
that our Courts of law must hike notice, that the plaintiff 
could have no right to sue in his own name upon the 
contract in the courts of the country where such contract 
was made; and that such being the case there, we must 
hold in our courts that he can have no right of suing 
here.” 1 

* § 354. Several other cases may be put upon this sub¬ 
ject* In the first place, suppose a note negotiable by 
the law of the place where it is made, is there transferred 
by indorsement; can the indorsee maintain an action in 
his own name against the maker in a foreign country, 
;(where both a$e found,) in which there is po positive law 
oa the subject of negotiable notes applicable to the case ? 
If he can, it must be upon the ground that the* foreign 


1 Trimbey v. Vignier, 1 Bing. N. Cas. 151, 159, 160; post, § 565, 566. 
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tribunal would recognize the validity of transfer by the 
indorsement according to the law of the place'where it 
is made. According to the doctrine maintained in Eng¬ 
land, as choses in action are by the common law (inde¬ 
pendent of statute) incapable of being transferred over* it 
might be argued that he could not maintain *an action, 
notwithstanding the instrument was well negotiated, and 
transferred by the law of the place of the contract. 1 So 
far as this principle of the non-assignability of choses in’ 
action would affect transfers in England, it would seem 
reasonable to follow it. But the difficulty is in applying 
it to transfers made in a foreign country, by whose laws 
the instrument is negotiable, and capable of being trans¬ 
ferred, so as to vest the property and right in the as¬ 
signee. In such a case it would seem that the more cor¬ 
rect rule would be, that the Lex loci contractus ought to 
govern ; because the holder under the indorsement has an 
immediate and absolute right in the contract vested in 
him, as much as he would have in goods transferred to 
him. Under such circumstances to* deny the legal effect 
of the indorsement is to construe the obligation, force, and 
effect of a contract, made in one place by the law of an¬ 
other place. The indorsement in the place where it is 
made creates a 'direct contract betweeu the maker and 
the first indorsee; and if so, that contract ought to be 
enforced between them everywhere. It is not a ques¬ 
tion as to the form of the remedy, but- as to the right. 2 

§ 355. The same view of the doctrine seems to have 
been taken in another case in England, much stronger in 


1 See 2 Black. Comm. 442; Jeffrey ?>. McTaggart, 6 Maule & Selw. 126; 
Innes v. Dualop, 8 T V R. 595; post, § 565, 566. 

• See Trimbey v. Vignier, 1 Bing. New Cas^, 159,160, 161; ante, § 853 a, 
where the same reasoning seems to have applied; post, § 565, 566,. 


GH. ¥QL] FOREIGN CONTRACTS. 585 

* • 
i^r! circumstances than the case of a foreign negotiable 

notofswhich may he thought to stand in some measure 
upo xsl the custom of merchants. A suit was brought by 
the assignee ef an Irish judgment against the judgment 
debtor in England, the judgment being made expressly 
assignable by Irish statutes; and the objection was taken 
that no action could be maintained by the assignee, be¬ 
cause it would contravene the general principle of the 
English law, that choses in action were not assignable. 
But the Court intimated a strong opinion against this 
ground of argument; and the cause finally was disposed 
of upon another point; but in such a manner as left the 
opinion in full force. 1 It is matter of surprise, that in 
some of the more recent discussions in England upon the- 
negotiations of notes in foreign countries, this doctrine 
has not been distinctly insisted on. For, even in Eng¬ 
land, negotiable notes are not treated as mere choses in 
action; but they are deemed to have a closer resem¬ 
blance to personal chattels on account of their transfera¬ 
bility ; so thaf the legal property in them passes upon 
the transfer, as it does in the case of chattels. 2 If so, no 
one could doubt that a title of transfer of personal prop¬ 
erty, in a foreign country, good by the laws of the coun¬ 
try where it is made, ought to be held equally good 
everywhere. 8 

§ 356. In the next place, let us suppose the case of a 
negotiable note, made in a country by whose laws it is 
negotiable, is actually indorsed in another, by whose laws 
a .transfer of notes by indorsement is not allowed. 
Could an action be maintained by the indorsee against 


1 O’Callaghan v. Thomond, 3 Taunt. R. 82; post, § 365, 566. 
3 McNeilage v. Holloway, 1 Barn. & Aid. R. 218. 

* Ante, § 858 a. 
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* the maker, in the courts of either country ? ■. If it could 
be maintained in the country whose laws do toot allow 
such a transfer, it must be upon the ground that the orig* 
inal negotiability by the Lex loci contractus y* is permitted 
to. avail, in contradiction to the Lex fori. On the other 
hand, if the suit should be brought in the country where 
the note was originally made, the same objection might 
arisen that the transfer was not allowed by the law of the 
place where the indorsement took place. But, at the 
same time,' it may be truly said, that the transfer is 
entirely in conformity to the intent of the parties, and to 
the law of the original contract 1 

§ 357. In the next place, let us suppose the case of a 
note, not negotiable by the law of the place, where it is 
made, but negotiable by the law of the place, where it is 
indorsed; could an action be maintained, in either coun¬ 
try, by the indorsee against the maker ? It would seem, 
that in the country, where the note was made, it could 
not; because it would be inconsistent with its own laws. 
But the same difficulty would notarise iif the country, 
where the indorsement was made; and, therefore, if the 
maker used terms of negotiability in his contract, capable 
of binding him to the indorsee, there would not seem to 
be any solid objection to giving the contract its full effect 
there. And so it has been accordingly adjudged in the 
case of a note made in Connecticut, payable to A., or zan¬ 
der, but by the laws of that State, not negotiable there, 
and indorsed in New York, where it was negotiable. 'In 


1 See Chitty on Bills, ch. 6, p. 218, 219, 8th London edit. See Karnes on 
Equity, B. 8, ch. 8, § 4; ante, § 353, 354. — In the cases of Milne v. Graham, 
1 Barn. & Cresw. 192; De la Chaumette v. Bank of England, 2 Barn. & Adolp. 

> 385, and Trimbey v. Vignicr, 1 Bing. N. Cas. 161, the pnamufcory notes wes* 
negotiable in both countries, as veil where the *b6te was made, as where it 
was transferred. 
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a suit, in New York, by the indorsee against the make^/ 
the exception was taken and overruled. The Court, on 
that > occasion, said, that personal contracts, just in them¬ 
selves, and lawful in the place where they are made, are 
to be fully enforced, according to the law of the place, and 
the intent of the parties, is a principle, which ought to be 
universally received and supported. But this admission 
of the Lex loci contractus can have reference only to the 
nature and construction of the contract, and its legal ef¬ 
fect, and not to the mode of enforcing it. And the Court 
ultimately put the «case expressly upon the ground, that 
the note was payable to the payee, or order; and, there¬ 
fore, the remedy might well be pursued according to the 
law of New-York against a party, who had contracted to 
pay to the indorsee. 1 Blit, if the words, “ or order,” had 
been omitted jn the note, so that it had not appeared, that 
the contract between the parties originally contemplated 
negotiability, as annexed to it, a different question might 
have arisen, which would more properly come under dis¬ 
cussion in another place; since it seems to concern the 
interpretation and obligation of contracts, although it has 
sometimes been treated as belonging to remedies. 2 

§ 358. Another case may be put, which has actually 
passed into judgment. A negotiable note was given by 
a debtor, resident in Maine, to his creditor, resident in 
Massachusetts. After the death of the creditor, his exets 
utrix, appointed in Massachusetts, indorsed the same 
note in that State to an indorsee, who brought a suit, as 
indorsee, against the maker in the State Court of Maine. 


. t 

1 Lodge r. Phelps, 1 Johns. Oases, 139; S. C. 2 Caines, Cas. in Error, 321. 
See Karnes on Equity, B. 3, eh. 8, § 4. 

* See Chitty on Bills, ehaS, 218, 219, 8th Lond. edit; 3 Kent, Comm. Loot 
44, p. 77, 3d edit; ante, § f&3 a. 
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The question was, whether the note was, under the cir¬ 
cumstances, suable by the indorsee; and the Court held, 
that it was not; for the Court said, that the executrix 
could not herself have sued upon the note, without tak¬ 
ing out letters of administration Maine; and, therefore, 
she could not, by her indorsement, transfer the right to 
her indorsee. 1 # 

§ 359. It does not appear, by the report, 2 whether the 
note was made in Massachusetts or in Maine. It is not, 
perhaps, in the particular case material, as, according to 
the law of both States, the note *was negotiable by 
indorsement, whether made in the one or in the other 
State. If it had been different, it might have given rise 
to a different inquiry. But in either State, the creditor 
might certainly, in his lifetime, by his indorsement, have 
transferred the property in the note to jthe indorsee; 
and as clearly his executrix could do the same; for it is 
entirely well settled, that an executor or administrator 
can so transfer any negotiable security by his indorse¬ 
ment thereof. 3 If, then, by the transfer in Massachusetts, 
the property passed to the indorsee, it is difficult to per¬ 
ceive, why that transfer was not as effectual in Maine as 
in Massachusetts; and, by the law of both States, an 
indorsee may sue on negotiable instruments in his own 
name. [And this doctrine was acted upon by the same 
Court, in a case later than that just alluded to. An 


1 Stearns v. Burnham, 5 Greenl. R. 261; S. P. Thomson v. Wilson, 2 N. 
Hamp. R. 291. But see Huthwaite v. Phaire, 1 Mann. & Grftng. R. 159, 1(^4; 
and Rand v. Hubbard, 4 Mete. R. 252, 258, 259; post, § 518, 517. See Dixon, 
v. Ramsay, 8 Cranch, 819; Pond v. Makepeace, 2 Mete. 114; Harper v. But-* 
ler, 2 Peters, 239. 

* • [In the seoond edition of Greenleafs Reports, by Bennett, in 1852, it 

appears that this note was made and indorsed in Massachusetts.] 4 
J See Rawlinson v. Stone, 3 Wilson, R. 1; S. C. } 2 Str. R. 1260 
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administrator appointed in New Hampshire and* residing 
there, held in his official capacity, a* negotiable note 
against a citizen of Maine, payable to the intestate, also 
a resident of New Hampshire. The note had been 
indorsed in blank by th^ payee during his lifetime, and 
while still a citizen of tne latter State. The administra¬ 
tor was allowed to sue in the courts of Maine, as an 
indorsee, subject, however, to any defence open between 
the original parties. 1 * * ] In truth, such instruments are 
treated, not as mere choses in action, but rather as chat¬ 
tels personal* Choses in action are not assignable by 
law; and actions must be brought thereon in the name 
of the original parties. But negotiable notes are trans¬ 
ferable by indorsement; and when transferred, the 
indorsee may sue in his own name. Upon the reasoning 
in the above case, the note would cease to be negotiable 
after the death of the payee; which is certainly not an 
admissible doctrine. 8 The decision, in a recent case, in 
the Supreme Court of the United States, is founded upon 
the doctrine, that an assignment by an executor of a 
chose in action in theJState where he is appointed, and 
which is good by its laws, will enable the assignee to sue 
in his own name in any other State, by whose laws the 
instrument would be assignable, so as to pass the note to 
the assignee, and enable him to sue thereon. 4 * 


1 Barrett v. Barrett, 8 Greenl. R. (Bennett’s Ed.) 353. 

* McNeilage v. Holloway, 1 Barn. & Aid. 218. But see Richards v. Rich¬ 
ards, 2 Barn. & Adolph. 447, 452, 453; ante, § 355. 

* Rawlinaon v. Stone, 3 Wilson, R. 1; S. C. 2 Str. R. 1260; Bayley on 
Bills, ch. 5, p. 78, 5th edit. — The effect of assignments of debts and other 
personal property will cyme more fully under review in the suceeding chapter, 
when we enter upon the subject of the law, which regulates the transfer of 
personal property. Post, § 395. to § 400. 

4 3 Kent, Comm. § 44, p. 88,4th edit.; Rand r. Hubbard, 4 Mete. R. 252, 
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360-As to bills of exchange, it is generally required, 
in order to fix .the responsibility of other parties, thafy 
upon their dishonor, they should be duly protested by 
the holder, and due notice thereof given to such parties. 
And the first question which n^urally arises, is, whether 
the protest and notice should be in the manner, and 
according to the forms of the place in which the bill is 
drawn, or according to the forms of the place in which it 
is payable. By the common law, the protest is to be 
made, at the time, in the manner, and by the persons 
prescribed in the place where the bill is payable. 1 But, 
as to the necessity of making a demand and protest, and 
the circumstances under which notice may be required Or 
dispensed with, these arc incidents of the original con¬ 
tract, which are governed by the law of the place where 
the bill is drawn. 2 They constitute implied conditions, 
upon which the liability of the drawer is to attach, 
according to the Lex loci contract as; and, if the bill is 
negotiated, the like responsibility attaches upon each 
successiver indorser, according to the law of the place of 
his indorsement; for each indor^r is treated as jt new 


258, 259; Harper v. Butler, 2 Peters, Sup. Court R. 239; Trecothick v. Aus¬ 
tin, 4 Mason, 16.—The case of Trimbey v. Vignier, 1 Bing. N. Cases. 151, 
(ante, § 353 a,) seems to inculcate the doctrine' as general, that a transfer of 
property, good by the Lex loci of the transfer, will, at least in cases of nego¬ 
tiable instruments, be held good everywhere, so as to enable tho indorsee to sue 
in his own name. 

1 Chitty on Bills, p. 193, 490, 506, 507, 508,8th Lond. edit 1833; Post, § 
631. See Rothschild v. Currie, 1 Adolph. & £11. 43; Slianklin v. Cooper, 8 
Blackford, 41; Pothier, De Change, n. 155; S. P. Pardessus, Droit Comm. 
Tom. 6, art 1489, 1497, n. 155, states the same point. 

* Ibid. See Aymar v. Sheldon, 12 Wend. R. 439; Chitty on bills, Pj 490, 
506,507, 508, .8th Lond. edit. 1833 ; 1 Boullenois, Obsefv. 23, p. 531, 532 f " Par¬ 
dessus, Tom. 5, art. 1489, 1498. Savary, Le Parfait, Negotiant, 'Pom. 1, Part 
8, Lib. 1, ch. 14, p. 851. , “ 
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drawer. 1 The same doctrine, according to Pardessus, 
prevails in France. 2 

§ $01. Upon negotiable instruments, it is the custom 
of most commercial nations to allow some time for pay¬ 
ment beyond the period .fixed by the terms of the instru¬ 
ment. This period is different in different nations; in 
some, it is limited to three days; in others, it extends as 
far as eleven days. 3 The period of indulgence is com¬ 
monly called the days of grace; as to which, the rule is, 
that the usage of the place on which the bill is drawn, 
and where payment of a bill or note is to be made, gov¬ 
erns as to the number of the days of grace to be allowed 
thereon. 4 


1 S^e Rothschild v. Currie, 1 Adolph. & Ell. 43; Pothier, De Change, n. 155 ; 
Bayley on Bills, ch. A. p. 78 to p. 86, 5th edit. 1836, by Phillips & Sewall; 
Chitty on Bills, ch. 6, p. 266, 267, 370, 8th Lond. Edit.; Ballingalls v. Gloster, 
3 East, R. 481 ; ante, § 314 to §817. 

* Pardessus, Droit Comm. art. 1485,1495, 1496 to 1499; Henry on Foreign 
Law, 53, Appx. p. 239 top. 248. Ante, § 314 to § 347. Boullcnoisadmits, that 
the protest ought to be according to the law of the place where the bill is pay¬ 
able. But, in case of a foreigj^ill, indorsed by several indorsements in differ¬ 
ent countries, he contends that the tune, within which notice or recourse is to 
be had upon the dishonor, is to be governed by a different rule. Thus, he sup¬ 
poses, a bill drawn in England on Paris in favor of a French payee, who 
indorses it to a Spaniard (in Spain), and he to a Portuguese (in Portugal), and 
he to the holder; and then sj^s, that the holder is entitled to have recourse 
against the Portuguese, within the time prescribed by the law of France, 
because the holder is there to receive payment; the Portuguese is -to give 
notice to the Spaniard within the timo prescribed by the law of Portugal, 
becaysc that is the only law with which he is presumed to be acquainted, &c.; 
and so in regard to every other indorser, he is to have recourse within the 
period prescribed by the law of the place where the indorsement was made, 
and not of the domicil of the party indorsing. 1 Boullenois, Obscrv. 20, p. 
870, 371, 372; Id. Observ. 23, p. 531, 532. 

* Bayley on Bills, 5th Amcr. Edit by Phillips & Sewall, p. 234, 235; Chitty 
on Bills, p. 407, 8th Lond. edit; Id. p. 193. 

4 Ibid.; Bank of Washington v. Triplett, 2 Peters, Sup. C. R. 30, 34 ; ante, 
§ 316 to § 347 ; Pardessus, Tom. S. P. Chitty on Bills, p. 407, 8th Lond. edit; 
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§ 362. This head, respecting contracts in general, may 
be concluded by remarking that contracts respecting per* 
sonai property and debts, are now universally treated as 
having no situs or locality; and they follow the person of 
the owner in point of right; ( Mobilia inhcererd ossibus dom - 
ini ;) 1 although the remedy on them must be .accorchug 
to the law of the place where they are sought to be 
enforced. The common language is: Mobilia non habent 
sequelam ; Mobilia ossibus inhcererd ; Actor sequitur forum Rei ; 
Debita sequuntur personam debdoris? That is to say, they 
are deemed to be in the place, and are disposed of by 
the law of the domicil of the owner, wherever in point of 
fact they may be situate. Quin tamen ratione mobiUum> 
(says Paul Voet, a strenuous opposer of the general doc¬ 
trine of the extraterritorial operation of statutes,) ubi- 
cunque sitorum, domicilium seu personam domini sequamur , 8 
Burgundus says: Sed tamen, id existimem , bona moventia , et 
mobilia , ita comitari personam, id extra domicilium ejus censean - 
tur existere, adduci sane non possum * Rodenburg says the 
same. Diximus , mobilia situm habere intelligi, ubi dornim a 
instruxeril domicilium , nec aider mutar^eundem , quam und> cum 
domicido . 6 He goes on to assigrrthe reasons, founded 


Id. p. 193 ; S. P. 2 Boullenois, Observ. 23, p. 331, 532, and Mascard. Conclus. 
7, n. 72, there cited. 

1 Thome v. Watkina, 2 Ves. 35; 1 Boullenois* Observ. 20, p. 848; Liverm. 
Dias. § 251, p. 162, 163; F. Voet, de Statut ch. 2, § 4, n. 8, p. 126, edit. 1715; 
Id. p. 189, edit. 1661; post, § 377, 378. 

* Karnes on Equity, B. 3, ch. 8, § 3, 4 ; Dwarris on Statutes, Pt. 2, p. 650 ; 
Liverm. Diss. § 251, 252, 254, p. 162, 163, 167 ; Foelix, Conflit des Lqis, Revue 
Etrang. et Franc. Tom. 7, 1840, § 32, p. 221 to p. 226 ; Id. § 33, p. 227, 228 ; 
Christineus, ad Cod. Lib. 1, tit 1, Decis. 5, n. 1, 2, 3, p. 7 ; 3 Burge, Cooiim. 
on Col. and For. Law, Ft. 2, ch. 20, p. 777; post, § 376 to 385, § &95 
to §400. 

* P. Voet, De Statut § 4, ch. 2, n. 8, p. 126; Id. p. 139, 140, edit 16181. 

4 Burgundus, Tract 2, n. 20, p. 71. 

* Rodenburg, De Diver. Stat. tit 2, ch. 2, n. 1; 2 Boullenois, Appx. p. 14, 
15. 
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upon the perpetually changeable location of movables. 
Pothier is equally expressive on the same point. 1 In¬ 
deed*, the doctrine is so firmly established, that it would 
be a waste of time to go over the authorities; 2 and 

*■ f 

. » \ * ■ 

•^,§381. 

* See Bouhier, Coiltum. De Bourg. ch. 21, § 172, p. 408; Id. cli. 22, § 79, p. 
429; Id- ch. 25< § 5, 6, p. 490; Pothier, Dos Choses, Tom. 8, 1\ 2, § 3, p. 109, 
110; Id. Coutum. d’Orleans, Tom. 10, n. 24, p. 7; 2 Bell, Comm. 684, G85, 4th 
edit.; Bruce v. Bruce, 2 Bos. & Pull. 230 ; .Sill v. Worswiek, 1 II. Bl.690, 691; 
Ih Rfe, Ewihg, 1 Tyrwhitt, R. 91; Tliornc v. Watkins, 2 Ves. R. 35; 4 Co wen, 
R. 517, note; Blanchard v. Russell, 13 Mass. R. 6 ; Livcrm. Diss. 163, 164 to 
1,71 ; ^ttlix, Conflit des Lois, Revue Etrang. Et Franc. Tom. 7, 1840, § 31, p, 
220, § Sf2, p. 221 to § 36, p. 229.— There are some few jurists, who seemtodis- 
B6rtt from the doctrine, cither in a (pialified or absolute manner, who arc cited 
by,Mr. Fcelix. He enumerates Tittman, Muhlenbruch, and Eiehhorn. "Id. p. 
223, 224. John Voet has expounded this whole doctrine very fully. Atque 
ita (says he) evictum hactcnus existimo, in omnibus statutis, realibus, person a- 
libus, mixtis, aut quAcunquc alia, sive denominatione sive divisionc concipien- 
dis, verissimam esse regulam, perdere omnino ofTieium suum statuta extra terri- 
torium statuentis; neque judicem alterius regionis, quantum ad res in suo ter- 
ritorio sitas, ex necessitate quAdam juris obstrictum esse, ut sequatur probetve 
leges non suas. In eo tamen forte scrupulus hiuserit; si scilicet ha?c ita sint, 
£ui ergo fiat, quod vulgo reperitur traditum, in suetessienibus, testandi facili¬ 
tate, eontraetibuB, aliisque, mobilia ubicunque sita regi debere donucilii jure', 
non vero legibus loci illius, in natural iter sunt constitute; videri enim hAc 
saltern ratione jurisdictionem judieis domicilii non raro ultra statuentis fines 
operari in res dispersas per varia aliorum magistratuum, ctiam remotissimis ad 
orientem occiduumquc solem regionibus imperitantium, territoria. Sed consid- 
erandum, quadam ficitione juris, seu nialis, praesumptione, hanc de mobilibus 
determinationem conseptam niti: cum enim certo stabilique liaec situ carcant, 
nec certo sint alligata loco; sed ad arbitrium domini undiquaquc in domicilii 
locum revocari facile ac reduci possint, et maximum domino plerumquc commo- 
dum adferre soleant, cum ci sunt prtesentia; visum fuit, hanc inde conjectu- 
ram s.urgcre, quod dominus velle ccnseatur, ut illic omnia sua sint mobilia, aut 
saltern essfe intelligantur, ubi fortunarum suaruin larcrn summamque constituit, 
id est, in loco domicilii. Proinde si quid domicilii judex constitucrit, id ad 
mpbilia ubicunque sita non aliA pertinebit ratione, quam quia ilia in ipso domicilii 
loco esse concipiuntur. Si tamen has juris fictiones quis k ratione naturali, in 
hisce solum consideranda, alienas putet, quippe dcsiderantes unum cominunem 
legislatorem, lege su& fictiones tales introducentem ac stabilientem; non equi- 
dem repugnaverim, atque adeo tunc hoc ipsum comitati, quam gens genti 
preestat, magis, quam rigori juris, et sumtmc potestatr, quam quisquo magistra- 

. 50 * 
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especially as the same subject will occur, in a ^more geor 
eral form, in the succeding chapter. 1 ^ 

§ 362 a. Debts, in the vocabulary of the civil law, auto 
often known by the title of Nomina debitorum; 2 and 
they also follow the person of the owner, or as Jason 
says: Nomina infixa sunt ejus ossibus . 8 Burgundus also says: 
Nomina et actiones loco non circumscribuntur, quia sunt incorpo¬ 
rates ; tamen et ibi per fidionem esse intelliguntur, ubi creditor 
habet domiciUum. Nam , quod quidam ossibus creditoris , esse 
affixa putant, non magis movet , quam si dicamus , domimmn 
fundi esse in proprietario ; cum alioquin , si quis strictius inter - 
pretetur , aliud est fundus , aliud dominium ; sicuti aliud est obU- 
gatio , aliud crcdittimi Dumoulin is equally explicit Nom- 


tus in mobilia, suo in territovio constitute, habet, adscribcndum putem. Pr®- 
sertim cum considero, subinde per magistrates loci, in quo mobilia vere exis¬ 
tent, de illis ea constitui sancirique, quie domicilii judici dieplicere possent, 
Quid enim, si domicilii judex frumenta importari jubeat, penuriH frugum vex- 
at& regione; incola ape lucri majoris frumenta sua, in alia regiono horreis re¬ 
condite inferre desidcrit; regioni vero isti imperans omnem vetuerit frugum 
ex porta tioncm, jure suo*in sui territorii frumentis usus? Quis hie obsecrq 
negare suatineat, mobilia regi lege loci, in quo vere sunt, non in quo ob domi- 
ciliuqa domini esse finguntur. Nee minus id in rcrum publicationibus ex de¬ 
licto apparet, in quantum fisco loci, in quo reus condemnatus est, non sunt 
cessura bona omnia mobilia ubicunque sita, sed ca sola, quae in loco condem- 
nantis inveniuntur; nisi aliud ex comitate alicubi servetur. Nec dicam, variare 
de rebus quibusdam locorum plurimorum statute, utrum mobilibus ill®, an im- 
mobilibus accensend® sint; nec novum esse, ut qu® un& in regione mobilia 
babentur, immobilium catalogo alibi adscripta inveniantur; annui, yerbi gratifl, 
reditus h Provincia debiti, in Hollands mobiles, immobiles Trajecti: arbores 
grandiores solo h®rentes passim immobiles, mobiles tamen in Flandri& habit®. 
Quo posito, neccsse fuerit, ut, qu® in domicilii loco mobilia habentur, imtno- 
bilia vero illic ubi sunt, regantur lege loci in quo vere sunt, magistrate ne ex 
comitate quidem permissuro, ut quasi mobilia domicilii dominici sequerentur 
jura. J. Voet, ad Pand. Lib. 1, tit. 4, P. 2, § 11, p. 44, 45; post, § 4S1, 482. 

1 Post, § 374 to § 401. 

* Ersk. Inst. B. 3, tit. 9, § 4 ; Cujaccii, Opera, Tom. 7, p. 491, edit.' 1758; 
Dig. Lib. 10, tit. 2,1. 2, § 6 ; Vicat Vocab. Voce, Nomen. 
w * 1 BoulleAois, Observ. 20, p. 348. 

4 Burgundus, Tract. 2, n. S3, p. 73. 
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jncr et jura , et qucecvmque incorporaUay non drmmscribaniur 
loco ; et sic non opus est accedere ad cerium locum . Turn si 
ftcec jura aUcubi esse censerentur, non reputarentur esse in re 
ipro tilts hypothecate, nec in debitoris persona, sed magis in per¬ 
sona creditoris, in quo active resident, et e/us ossibus inhoerent} 

§ 362 b. The language of Ilertius is: Mobilibus interdum 
etiam xax avaXoyiav [nam propne neque mobiles sunt, nec immo- 
biles,) accensentur res incorporates? Iluberus holds them to 
fall under the class of movables. 8 Paul Voet says : Venun, 
quid de nominibus et actionibus statuendum erit ? Rcspondeo, 
quia propne hquendo, nec mobiliam nec immobiliam veniunt, 
appellatione; Etiam vere non sunt in loco, quia incorporalia. 
Ideo non sine distindione res temperari poterit . Aid igitur 
reads erit actio, tendens ad immobilia, et spcctabitur statutum 
loci situs immobilium. Aid erit actio realis spcdans mobilia, et 
idem servandum erit, quod de mobilibus dictum est. Aid ent 
actio personalis sive ad mobilia sive ad immobilia pcrtincns, quce 
cum inhcereat ossibus personae, statutum loci creditorum cestiman 
debebit. 4 

§ 363. But a question of a very different character 
may arise, as to executory contracts respecting real 
estate or immovables. Are they governed by the law of 
the place where the contract is made ? Or by the law of 
the place where the property is situate ? Take, for 
instance, the case of a contract for the purchase or sale 
of lands in England or in America, arising under the 


f Dumoulin, Comm, de Consuetud. Paris. Tom. 1,'De Fiefs, tit. 1, gloss. 4, n. 
*9, p. 66, 57; Liverin. Dissert § 261,-p. 162, 163; 3 Burge, Comm, on Col. and 
For. Law, Pt 2, ch. 20, p. 777 ; post, § 392 to § 400. 

* Hertii, Opera, De Collis. Leg. § 4, n. 6, p. 122, 123, edit 1737 ; Id. p. 174, 
edit/1716. 

* Ibid. 

4 P. Voet, D. Statut § 9, ch 1, n. 11, p. 266, edit 1715, p. 812, 313, edit 
1661 
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Statute of Frauds by which all contracts respecting rea^ 
estate, or any interest therein, are required to be* in 
writing; and otherwise they are void. If such a con-* 
tract is made in France by parol, or otherwise, in a: man* 
ner not conformable to the law rei sitce, for the purchase 
or sale of lands situate in England or in America, and 
the contract is conformable to the law of France on the 
same subject; is the contract valid in both countries? 
Is it valid in the country where the land lies, so as to be 
enforced there ? If not, is it valid in the country where 
the contract was made ? 1 

§ 3G4. If this question were to be decided exclusively 
by the law of England, it might be stated, that, by the 
law of England, such a contract would be utterly void ; 
and it would be so held in a suit brought to enforce it in 
that realm, upon the ground, that all real contracts must 
be governed by the Lex rei sitce? Lord Mansfield took 
occasion, in a celebrated case, to examine and state the 
principle. “ There is a distinction” (said he) “ between 
local and personal statutes. Local ones regard such 
things as are really upon the spot in England; as the 
Statute of Frauds, which respects lands situate in this 
kingdom. So stockjobbing contracts, and the statutes 
thereupon, have a reference to our local funds. And 
the statutes for restraining insurances upon the exporta* 
tion of wool respect our own ports and shores. Personal 
statutes respect transitory contracts, as common loans 
and ihsurances.” 8 And in another report of the same 


1 Ante, § 262; post, § 435, 436 to 445. Sec 2 Burge, Comm, on Col .and 
For. Law, Pt. 2, ch. 9, p. 840 to p. 871; 4 Burge, Comm. Pt. 2, ch. 5, § 11, p, 
217. 1 'Hi,/ 

* See 2 Dwarris on Statut. 648 ; Warrender v. Warrender, 9 Blighy R, 137; 
128; ante, § 851 d. 

• Robinson v. Bland, 1 W. Black. R. 234, 246; post, § 883, and note. - 
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pase, after a second argument, he said : “ In every dispo¬ 
sition or contract, where the subject-matter relates 
locally to England, the law of England must govern 5 
and must have been intended to govern. Thus, a con¬ 
veyance or will of land, a mortgage, a contract concern¬ 
ing stocks, must aJJ be sued upon in England; and the 
local nature of the thing requires them to be carried into 
execution according to the law here.” 1 


1 Robinson i>. Bland, 2 Burr. R. 1079 ; S. P. 1 W. Black. R. 259. See also 
Ersk. Inst. B. 3, tit. 9, § 4; Henry on For. Law, p. 12 to 15; Scott v. Alnut, 2 
Dftw & Clarke, 404. See also Sclkrig v . Davis, 2 Dow, R. 230, 250; post, § 
288, 485. — Mr. Burge, speaking on this subject, says: “There is an entire 
concurrence amongst them (jurists) in considering, that the title to movables, 
or the validity of any disposition of them, is not governed by the law of their 
actual situs. This, which may be regarded as a general rule, is subject to this 
qualification, that the law of the country in which the movable may be actually 
situated, has not prescribed some particular mode by which alone the movable 
can be transferred. Thus, property in the public funds or stocks, shares in 
companies, joint-stocks, &c., is a species of personal property, which, as it is 
Created, so it is regulated by the law of the country in which it exists. Cer¬ 
tain forms are prescribed, by which alone the holder of any share or interest 
can transfer it. Here the transfer is so far subject to the law of the place 
where the property is situatftl, that the legal title to it is not acquired unless 
those forms are observed. But although the contract may, in consequence of 
of a non-compliance with those forms, fail in conferring the legal title on the 
disponee, yet it will give him a right to compel the disponer, by action or suit, 
to make a transfer in the manner required by the local law. To this limited 
extent the lex loci rei sitae affects and controls the transfer by acts inter vivos 
of certain movables. But unless the local law gives to them the quality of 
immovable or real, as it may do, and has done in many instances, they still, as 
subjects of succession, are governed by the law of the owner’s domicil. The 
rule is, that the title to movable property is governed by the law of the piece 
of tlfe owner's domicil; and this rule is uniformly applied in deciding on the 
title to movable property as a*subject of succession. The law of the owner’s 
domicil is not that which exclusively decides on the title to movable property 
as a subject of transfer and acquisition by acts inter vivos. When contracts of 
purchase and sale, mortgage or pledge, are complete in a place which is not the 
domicil of the owner, the validity of such contracts and the rights and obligations 
which they confer, are governed by the law of the country in which they are 
completed. * Semper in stipulationibus, et in ceteris contractibus id sequimur, 
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§ 365. The same doctrine has been . laid :down in 
equally emphatic terms in the Scottish courts. Lor# 
Robertson in a highly interesting case said: “ Although 
the rule as to the Lex loci contractus , is of very general 
application, particularly as to the constitution and valid* 
ity of personal contracts and obligations, it is not univer* 
sal. In the first place, it does not apply to contracts or 
obligations relative to real estates.” 1 Lord Bannatyne* 
on the same occasion, affirmed the like principle. 2 And 
it has received an unequivocal sanction in America; 
where it has been broadly declared to be a well settled 
rule, that any title or interest in land, or in other real 
estate, can only be acquired or lost agreeably to the law 
of the place where the same is situate. 3 


qno<l actum est; aut si non parent, quid actum est, erit consequens, ut id sequa* 
mur, quod in regione, in qua actum est, frequentatur.’ ‘ Generaliter eniqi in 
omnibus, qua? ad formam ejusque perfectioncm pertinent, spectanda est consue- 
tudo regionis, ubi sit negotiatio, quia eonsuetudo influit in contractus, et videtur 
ad eos respieerc, et voluntatem suam eis accommodare.' ” 3 Burge, Comm, on* 

Col. and For. Law, Pt. 2, ch. 20, p. 751, 752; 2 Burge, Comm. Pt 2, eh. 9,.p. 
863 to p. 870. Sec post, § 434. * 

1 Fcrgusson on Marr. and Div. p. 395; Id. 397. Sec Ersk. Inst. B. 3, tit t, 

§ 40, p. 515; post, § 436, and note. 

* Fcrgusson on Marr. and Div. p. 401; 2 Kaims on Equity, B. 3, ch. 2, § 2. 
— Erskine, in his Institutes, seems to assert a more modified doctrine. He 
says: “ All personal obligations or contracts entered into according to the law 
of the place where they are signed, or as it is expressed in the Roman Law, 
secundem legem domicilii, vel loci contractus, are deemed effectual when they 
come to receive execution in Scotland, as if they had been perfected in the 
Scotch form. And this holds even in such obligations as bind the grantor to 
convey subjects within Scotland; for where one becomes bound by a Mtwful 
obligation, ho cannot cease to be bound by changing places/’ Yet Erskine 
afterwards adds, that if an actual conveyance of the property had been made; 
not according to the Scotch forms, the courts of Scotland would not compel the 
party to convey, nor treat it as an obligation of the grantor to execute a more 
perfect conveyance. Ersk. Inst B. 3, tit. 3, § 40, 41, p. 515. See post, § 486i 

* Cutter v. Davenport, 1 Pick. R. 81; Hosford v. Nichols, 1 Paige, R. 220; 
Wills v. Cowper, 2 Hamm. R. 124; post, § 424,427,435. 
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§865 a. Paul Voet has expressed the same opinion. 

Quid si. 4taque contentio de aliquo jure in re x , sen- ex ipsd se 

descendente ? Vel ex contractu, vel actione personali, sed in 

rent scripta ? An spectabitur loci statutum , ubi dominus habet 

d&micilium, an statutum rei sitce ? Respondeo ; Statutum rei 

sitce. Ut tamen actio etiam intcixtan possit , ubi Reus habet 

domicilium. ldque bbtinet, sive fo7'ensis sit Me, de cujus re con - 

troversia est, sive incola loci, ubi res est sita} 

. § 366. This doctrine may be further illustrated by the 

case of Scotch heritable bonds. * By heritable bonds in 

that law are meant bonds for the payment of money, 

which are secured by a conveyance or charge upon real 

estate. Such bonds usually contain not only a charge 

upon real estate, but a personal obligation to pay the 

debt. In general, by the Scotch law, mere personal 

bonds and other debts, on the decease of the creditor, 

pass to his personal representative; but heritable bonds 

belong to the heir; because the charge on the real 

estate, being jus nobilius , draws to it the personal right to 

*the debt. According to the Scotch law, no contract or 

other act, disposing of an heritable bond, will be good, 

unless it is according to the law of Scotland; and no 

contract, intended to create such a heritable bond, will be 

valid, as such, unless it be made with the solemnities of 

the Scotch law. 2 There are other collateral consequences 

( 


1 P. Voet, de Statut. § 9, eh. 1, n. 2, p. 250, edit. 1715; Id. p. 805, edit. 1661; 
post, § 426, § 442. 

* firsk. Inst B. 2, ch. 2, § 9 to § 20, p. 198 to p. 204 ; Id. B. 3, tit. 2, § 39, 
40, 41, p. 514, 515 ; Jerningham v. Herbert, 1 Tamlyn, R. 103; 2 Bell, Comm. 
§ 668, p. 7, 8 ; Id. § 1266, p. 690, 4th edit.; Id. p. 687, 5th edit; post,§ 485 to 
489. — Yet Mr. Erskine, in his Institutes, seems to admit, tllat obligations to 
convey things in Scotland, although not perfected in the Scottish form, yet if 
perfected according to the Lex domicilii of the parties, are binding in Scot¬ 
land, not as conveyances, but as contracts, under some circumstances. Ante, 
§ 365, note 2. 
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growing out of fltie same doctrine. Thus, if a Scotch heir 
should seek to be exonerated from a heritably bond by 
the application of the personal assets in England, his 
right would depend upon the law of Scotland, that is, 
the law of the place where the real estate was situate ; 
and would not depend upon the law of the place where 
the personal estate happened locally to be. 1 

§ 367. The same reasoning seems to have governed in 
the House of Lords in a recent case, where certain en¬ 
tailed estates in Scotland were sold for the redemption 
of the land-tax, and the surplus money of the proceeds 
of the sale was vested, according to a statute on the sub¬ 
ject, in trustees, who were required to pay the interest of 
it to the heir of entail in possession, until the money 
should be reinvested in land. The heir of entail next 
entitled sold his reversionary and contingent right to the 
interest of this fund by a deed in the English form, and 
executed in England, where the parties were domiciled, 
but without the solemnities required by the law T of Scot¬ 
land. It was admitted, that the fund was to go to the* 
heirs in entail, and that the principal thereof was conse¬ 
quently heritable, and could only be passed according to 
the solemnities of the law of Scotland. But the House 
of Lords adjudged the intermediate interest of the sur¬ 
plus, before the investment in lands, to be movable prop¬ 
erty, itnJP alienable by the proprietor, as such; and, 
therefore, they held the assignment of it according to the 
English law good. 2 

§ 368. From what has been already stated in the pre- 


; 1 Elliott t>. Lord Minto, 6 Madd. R. 16; Earl of Winchelaea v. Garetty, 2 
iteen, R. 309, 310; ante, § 266 a. See also 4 Burge, Comm, on Col. $od 
For. Law, ch. 15, § 4, p. 722 et seq. * 

1 Scott t>. Alnutt, 2 Dow & Clark, 404, 412. 
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! cedirfg discussions, it will be seen, that foreign jurists are 
by ne means agreed in admitting the general doctrine. 1 
On the contrary some of them maintain that the validity 
of a contract is, in all cases, to be governed by the law of 
the place, where it is made, whether it regards movables 
'tii immovables. 2 * Thus, in respect to the capacity of per¬ 
sons to contract, their doctrine is, that, if they are of age 
to contract in the place of their domicil, but are not in 
the place, where their immovable property is situate, the 
contract to sell or alienate the latter will be valid every¬ 
where ; and so, vice vcrsd? Others hold a different opin¬ 
ion, and insist, that, whatever may be the law of the 
domicil, as to capacity, and although it governs the per¬ 
son universally, yet it does* not apply to immovable prop¬ 
erty in another country. 4 


1 Ante, § 260 to § 263. See also ante, § 82, § 325 to §327; postf§ 369 to 
§ 373, § 474 to § 479. See 2 Burge, Comm, on Col. and For. Law, Pt. 2, ch. 

# 9, p. 840 to p. 871. 

* Ante, § 52, 53, 60, 61, 62 ; post, § 435 to § 445. Se<? also Foclix, Conflit 
des Lois, Revue Etrang. et Franc. Tom. 7, 1840, § 37, p. 307 to p. 311; Id. p. 
352 to 860; post, § 371 f, note. — Mr. Burge has made a large collection of the 
various opinions of foreign jurists on this subject. 2 Burge, Comm, on Col. 
and For. Law, Pt. 2, ch. 9, p. 840 to p. 871. 

* Ante, § 51 to § 54, § 58 to § 63; post, § 430 to § 435 ; Rodenburg, tit. 1, 
<^j. 3 ; Id. tit. 2, ch. 3; Liverm. Diss. § 44,45, 46, p. 48, 49 ; Id. § 65,56, p. 56 ; 
Id. § 58, 59, p. 58; 1 Boullenois, Observ. 2, p. 27 ; Id. p. 145 Observ. 9, 
p. 152, 158, 154; Id. Observ. 12, p. 175 to p. 177; Id. Observ. 23, p. 456 to p. 
460; 1 Frol&nd, M^m. 156, 160. See on this point Foelix, Conflit des LoiS, 
Revue Etrang. et Franc. Tom. 7,1840, § 27 to § 33, p. 216 to p. 228; 2 Burge, 
Comm, and For. Law, Pt. 2, ch. 9, p. 840 to p. 870. 

4 Ante, § 6A to § 62; post, § 430, 431, 432, § 435 to § 445; Liverm. Diss. 
§ 44, p. 48, 49 ; Id. 46 to § 53, p. 49 to § 53; Id. § 59, p. 58. See 1 Boullenois, 
Observ. 6, p. 127 to 30, 135; Id. Observ. 9, p. 150 to 156 ; J. Voet, ad Pand. 
Lib. 1, tit 4, § 7, p. 40; 2 Froland, M&n. des Stat. 821. — There are some 
nip$ distinctions put by different authors upon this subject, which are stated 
with great clearness and force by Mr. Livermore, (Dissert. § 58, p. 58 to 62,) 
and upon which we may have occasion to comment more fully hereafter. At 
present it is only necessary to say, that Boullenois, Bouhier, and others hold, 
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§ 369. SQ,.in Respect to express nuptial contracts, we 
have seen, that many foreign jurists hold them obligatory 


tibyftt, while the law of the domicil, as to general capacity, governs hs to con¬ 
tracts and property everywhere, the law of the situs oi* immovable property 
governs, as to the quantity, which the party, having full capacity, may sell, 
convey, or dispose of. See Livermore, Diss. § 58 to § 63, p. 58; 1 Boullenois, 
Prin. Gdn. 8, p. 7;-Id. Observ. C, p. 127 to 133; Id. Observ. 12, p. 172,175 to 
178; Id. Observ. 13, p. 177, 183, 184, 188, 189 ; Bouliier, Cout. de Bourg. ch. 
21, § 68 to § 70; Id. § 81 to 84. See also 1 Boullenois, Observ. 5, p. 101,102, 
107, 111, 112; 2 Ilenrys, CEuvres, Lib. 4, ch. 6, Quest. 105. Rodenburg 
seems to admit, that a contract respecting real property, which is entered into 
according to the forms of the Lex loci contractus may be good to bind the 
party personally, although it is not according to the forms prescribed by the 
Lex rei sitae. Rodenburg, tit. 2, ch. 3; 1 Boullenois, 414, 415, 416 ; 2 Boulle¬ 
nois, Appx. p. 19. Mr. Foelix has enumerated many of the jurists on each side 
of this question in his dissertation on the Conflict of Law. Foelix, Conflit des 
Lois, Revue Etrang. et Franc. 1840, Tom. 7, § 27 to § 32, p. 216 to p. 221; 
2 Burge, Comm, on Col. and For. Law, Pt. 2, ch. 9, p. 840 to p. 870. Muhlen- 
bruch, who is a very modern author, and is cited by Mr. Foelix, has a single 
passage on the subject, which, from its generality, may serve to show how diffi¬ 
cult it is fp obtain any certainty as to the exact opinion of foreign jurists on 
the various questions which may arise from the conflict of laws as to personal 
capacity, contracts, and rights to property. He lays down the following rules 
on the subject: (1.). Jura atquo officia ejusmodi, quae hominum personis inhe¬ 
rent, et quasi sunt infixa, ex hisque apte pendentia, turn etiam ea, quae ad uni- 
versitatem patrimonii pertinent, ex legibus judicanda sunt, qu® in civitate 
valent, ubi is, de quo quseritur, larem rerumquc ac fortunarum suarum summam 
constituit, scilicet non adversante exterarum civitatuin jure publico. Enim- 
vero mutato domicilio jura quoque hujusmodi mutantur, sic tamen, ut no cui 
jus ex pristina ratione quaesitum, certisque suis terminis jam definitum eripiatur. 
(2.) Jura, qiu^proxime rebus sunt scripta, velut quae, ad dominii causam spec- 
tant, vel ad vectigalium tributorumque onus, vel adpignorum in judicati exsecu- 
tionem et capiendorum et distrahendorum, turn etiam rerum apud judicem 
petendarum persequendarumve rationem, et quae sunt reliqua ex hoc genere, 
madmantur ex legibus ejus civitatis, ubi sitae sunt res, de quibus agitur, atqge 
collocate, nullo rerum immobilium atque mobilium habito discrimine. (3.) Ne- 
godorum rationem quod attinet, de forma quidem, quatenus non nisi ad fidem 
auctoritatemque negotio conciliandam valeat, nec in aliarum legum fraudem 
actum sit, non est, quod dubitemus, quin accommodate ad ejus loci insdtuta, 
ubi geritur res, dirigenda sit atque mstimanda. Nec est, quod non idem statua- 
mus aut de personis, scilicet possintne omnino jure suo et velut abitri^ qego- 
tia 'insdtuefh ? Aut de negodorum materia, atque vi et poteatate, qu® iis.cum 
per se insit, turn vero quoad agendi excipiendique facultatem, hac tamen iddem 
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Upon all property, whether movable, of immovable, be¬ 
longing to the parties in other countries, if they are valid 
by the law of the place of the nuptial contract. 1 And in 
respect to implied nuptial contracts, all those jurists, who 
maintain, that the law of the domicil furnishes, in the 
absence of any express contract, the rule to ascertain the 
rights and intentions of the parties, by way of tacit con¬ 
tract, necessarily give to the doctrine the same universal 
operation. 2 

§ 369 a. Dumoulin is most emphatic upon this matter. 
Primo, in sano irdelledu , (says he,) nullum habet dubium , quin 
i societas (he is speaking of cases of marriage) semelcontrada, 
compledatur bona ubicunque sita , sine ulla differentia territorti, 
quam ad modum quilibet- contradus , sive tacitus, sive expressus , 


adscripts exceptlone, ut ne quid in alicna civitate fiat contra cjusdem civitatis 
mores, leges, instituta, ad qua; immutanda prorsus nihil valet privatorum arbi- 
trium. Quid ? quod omnino sesc, qui negotium aliquod institueriftit, tacite 
adcommodasse videri possunt ad ejus regionis leges consuetudinesve, in qua ut 
exitum habeat res, de qua agitur, aut Iegum decrcto, aut privatorum auctoritate 
certo constitutum est (4.) Judex igitur, qui rem apud cxteros natam judi- 
cabit, ea certe, qua; ad formam modumquc litium instituendarum pertinent, 
adjurium normas in9titutaque, quibus ipse paret, dirigat necesse est. In reli- 
quis vero, quatenus aut idem illud servet jus domesticum, aut jus exteris scrip- 
turn, tamquam privatorum voluntate constitutum, in judicando sequatur, id ex 
principiis modo proposes quisque facile intelliget. Quibus etiam heec esse 
consentanea videntur, ut preescriptio - quidem acquisitiva, quam vocant, ex juri¬ 
es rei sites, extinctiva vero ex judicii accept! legibus eestimanda sit, praeter- 
quam quod nihil hac quoque ratione juris detrahatur actori, si forte ingratiis 
stlis loco haud condicto convenire reum cogatur; ut actiones, quee vel ad 
rescindenda negotia, vel ad damna resarcicnda comparatee sunt, secundum 
legis loci, ubi res acta est, judicentur, nisi si ut alio loco fiat solutio, inter partes 
conveherit Ceetcrum quee do negotiorum alibi contractorunv in alieno terri- 
torio vi diximus atque potestate, eadera sententiis quoque decretisque a judice 
prolatis aut convenient Muhlenbruch, Doctrina Pandcctarum,' Tom. 1, p. 166 
to 170. See also P. Voet, de Statut § 4, ch. 2, n. 15, p. 127 ; Id. p. 142, edit, 
1661. 

1 Ante, § 148 to § 160. 

• Ante, § 67, £ 143 to § 171; Boullcnois, Observ. 5, p. 120,121; Id. p. 678, 
674; Id. Obsert. 29, p. 757 to p. 767. * 
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Ugat personam, et res disponentis ubique. Non obstat, quod • kUr 
jumodi societas non est expressa, sed taeita, nec oritur ex con¬ 
tractu expresso partium, sed ex tacito, vel prcesumpto contractu 
a consuetudine, locati introdudo} 

§ 370. Merlin seems to think, that, although in gen* 
eral the French law must govern jn all cases of immova- 
bles in France, even when the owners are foreigners; 
yet that there are exceptions to the rule. As, for 
instance, if the foreign law, in the country where a con¬ 
tract is made respecting immovables, has been adopted 
by the contracting parties, and converted by them into 
an express contract; in such a case, he holds that the 
contract is binding, because the foreign law, as such, does 
not act upon the immovables in France, but it acts solely 
by way of contract. 2 And he applies the same principle 
to cases where there is no express adoption of the foreign 
law, but where it arises by way of tacit contract from the 
place of the contract. 8 

§ 371. On the other hand, Pothier treats as real prop¬ 
erty, not only lands and houses and inheritable property, 
but also all rights in them, and growing out of them; 
such as ground-rents, or other rents annexed to lands 
and inheritances, which fall under the denomination of 
jus in re j and also all rights to inheritances which fall 
under the denomination of jus ad rem, such as contract^ 
or debts ( crSances ) respecting the sale and delivery of 
immovable property, which are deemed to have the same 
situation as the things which are the object of them. 
Les choses, qui ont une situation veritable, sont les heritages, dest 
d dire, les fonds de terre, les maisons, et tout ce, qui en fait par- 


* Dumonlin, Consil. 03, Tom. 2, § 2, p. 964, edit 1681; 2 Bu*ge, C omm. Pt. 
9, 6h. 9, p. $64, 865; ante, § 260. 

• Merlin, Rdpert Lois, § 6/n. 2,8. • Ibid. 
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tie. Lea droits riels, que nous avons dans tin heritage, qu’on 
appeUe Jus in re, tels qu’on droit de rente fonciere, de champart, 
<$&. sont censis avoir le meme situation, que cel heritage. Par - 
eitment, les droits, que nous avons d un heritage qu’on appelte 
Jus ad rem, c’est d dire, les creances, que nous avons centre 
quqlqu’un, qui c’est oblige d nous donner un certain hiritage, sont 
censis avoir la meme situation, que Cheritage, qui en est Cobjet? 
And he asserts the general principle, that all things which 
have a real or fictitious situation, are subject to the law of 
the place where they are situate, or are supposed to be sit¬ 
uate. Toutes ces choses, qui out une situation reelle, on feinte, 
sont sujettes d la loi ou coidume du lieu , od dies sont situees , ou 
1 censies d’etre? This also is the doctrine maintained by Ro- 
denburg and Boullenois. 8 Merlin, in a general view, as¬ 
sents to it. 4 Pothier further states in relation to debts, 
which are but jus ad rem, that they follow the nature of 
the thing which is the object of the contract, according to 
the maxim: Actio mobilis cst mobilis; actio ad immobile est 
immobiUs. Hence, a debt due for money, or for any mova- 


1 Pothier, Coutum. d’Orldans, cli. 1, § 2, n. 23, 24; Td. ch. 3, n. 51; Id. 
Traite des Choses, § 3; post, § 382. 

9 Pothier, Coutum. d’Orleans, ch. 1, § 2, n. 24 ; Id. ch. 3, n. 51; Id. Traitfc 
des Choses, § 3. 

8 1 Boullenois, Prin. Gen. 34, 35, 3G, p. 8, 9 ; Id. Obs. 5, p. 121, 129; Id. p. 
223, 224, 226; Id. Obs. 20, p. 374, 381, 488; 2 Boullenois, Obs. 46, p. 472; 
Rodenburg, De Div. Stat., tit. 2, ch. 2, n. 2, p. 15; Henry on Foreign Law, 14, 
note; Id. 15. — Cochin lays down the following doctrine: “Les formalitcs, 
dont un acte doit etre revetu, se rbglent par la loi, qui exercc son empire 
dans le lieu, ou l’acte a dtd passd ; mais, quand il s’agit d’appliquer les clauses, 
qu’il renferme, aux biens des parties contractantcs, c’est Le lieu dc la situation 
de ses biens, qui doit scule dtre consultee.” 'And he illustrates by reference to 
a donation, in Paris, of property situate in places where donations inter vivos 
are prohibited, holding that such donations, although clothed with all the prop¬ 
er Parisian formalities, are nullities. He then adds, “ Ce n’est done pas la loi 
du lieu, ou l’acte a dte passd, qui en ddtermine 1’effet.” Cochin, CEuvres, Tom. 
5, p. 697. See also 1 Boullenois, Prin. Gdn. 31, p. 8. 

* Merlin, Rdpertoire, Meubles, § 5; Id. Biens, § 2,m- 2; Id. Loi. § 6, n. 3. 

51* 
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ble things belongs to the class of movable property* So, 
also, does a contract to do, or not to do, any particular thing. 
He admits that the same rule applies, even when it is ac¬ 
companied by an hypothecation of immovable property 
therefor. So that, when a debt is executed and an hy¬ 
pothecation is made of immovable property, as collateral 
security, the debt is still to be deemed a movable debt, 
although the hypothecation might, per se, be an immova¬ 
ble debt; because the debt is the principal, and the hy¬ 
pothecation the accessory; and, Accessorium sequitur natu - 
ram principalis. 1 But he insists, that contracts which have 
for their objects any inheritable property, or other im¬ 
movable, are to be deemed immovable property; such^ 
as, for instance, in the case of a contract for the purchase 
of real estate, the right of the vendee against the vendor 
for the delivery of the same. 2 

§ 371 a. D’Argentr*; says : Whenever the question 
respects immovables or inheritances, situate in different 
places, where there are different modes of acquiring, 
transferring, and asserting ownership, and the question is, 
by what law they are to be governed, the most certain 
rule in use is, that the law of the place where the prop¬ 
erty is situate is for the most part to be observed, and its 
laws, statutes, and customs to be observed. He adds, that 
this rule prevails in contracts, in testaments, and in‘com¬ 
mercial matters. Cum de rebus soli, id est immobiUbus agitur , 
(quils appellent d y heritage}) et diversa diversarum possessionum 
loca et situs proponuntur , in acquirendis , transferendis , aut asse* 
rendis domniis , et in controversia est, quo jure regantur, certis- 


1 Pothier, Coutum. d’Orleans, ch. 1, § 2, n. 24; Id. n. 60. 
a Pothier, Coutum. d’Orleans, ch. 8 , art 2, n. 60, n. 61; Id. Twtides Cho- 
see, § 2. See Merlin, Repertoire, Biens, § 1, n. 13, § 2, n. 1; Id. Meublefl, § 
2, 3; Liverm. Dies. p. 162, 163. 
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mama usu observatio est, id jus de pluribus spectari, quod loci est, 
et suds cuique loco leges, statuta, et consuetudines servandas, et 
qm cuique mores de rebus, territorio, et potestatis finihus sint re* 
cepbi, sic ut de talibm nulla cujusquam potestas sit prcuter tern ■ 
tori legem. Sic in contractibus, sic in testamentis, sic in com- 
merciis omnibus, £t locis conveniendi constitutum ; ne contra situs 
legem in immobilize, quidquam decerni pnvato consensu, et par 
est sic judiciari} 

§ 371 b, Christinseus adopts the very language of 
D’Argentr6 with seeming approbation; 1 2 although there 
are other passages, in which he seems to admit that a 
different rule prevails in respect to the acts which are 
done by a party, which are to be governed by the Lex 
loci adds. At least he cites without disapprobation the 
doctrine of Baldus, (who certainly contradicts himself in 
the passages cited,) that in the solemnities of testaments, 
the law of the place where the testament is made, is to 
govern, even although the property is situate elsewhere. 3 
However, he admits that in Belgium, by an express edict, 
the law of the situs in such cases prevails. 4 

§ 371 c. John Yoet has expressed a very different 
opinion. He holds that it is sufficient in all cases, 
whether the contract respects movable property or im¬ 
movable property, to follow the law of the place where 
the contract i» made, and the act done, whether it be a 
Contract or a will. Neque minus de statutis mixtus , actus 
cujusque solemnia respicientibus, percrebuit, insuper habitis de 
smmo cujusque jure ac potestate ratiociniis,ad validitatem actus 


1 D' Argent. ad Boit. Leg. Les. Donat. Art. 218, Gloss. 6, n. S, 1 vol. p. 687; 
post, § 488. 

1 GfaristilUBUs, Tom. 2, Decis. 3, n. 1,2; Id. Decis. 4, n. 1, 4, 5, 6, p. 4, 5, 6. 

* Id. Decis. n. 7. 

4 Id. Decis. 4, n. 1, 2, 3, p. 6. 
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cujusqile adhibitionem solemnitatum, quas lex loci, in quo actus 
geritur, prcescripsent observandas ; sic ut quod ita gedum fuerit y 
sese porrigat ad bona mobilia et immobiUa, ubicunque sita aliis in 
terrztoriis, quorum leges longe alium, longeque pleniorem requirufit 
solemnium interventum} He assigns as the principal reason, 
that otherwise, from ignorance or want of skill, it would 
be almost impossible for a man who possessed real prop¬ 
erty, to make a valid disposition thereof by an act inter 
vivos, or by testament. 2 He adds, that this rule prevails 
in Belgium, in Spain, in Germany, and in France. 3 


* J. Voct, ad Pand. Lib. 1, tit 4, P 8 . 2, § 13, p. 45. 

* Ibid. 

* Ibid, citing authorities. Ilis language is: “Quod ita placuisse i,videtur, 
turn, ne in infinitum prope multipliearentur et testamenta et contractus, pro 
numero regionum, diverso jure circa solemnia utentium; atque ita summis im- 
plifcarentur molestiis, ambagibus, ac difficultatibus, quotquot actum, res plures 
pluribus in locis sitas conoernentem, expedire voluerint: turn etiam, ne plu- 
rima bona fide gesta nimis facile ac prope sine eulpsl gerentis conturbarentur. 
Turn quia ne ipsis quidem in juris praxi versatissimis, multoque minfls aliis sim- 
plicitate desidiaque laborantibus, ac juris scientiam baud professis, satis com- 
pertum est, ac vix per industriam exquisitissimam esse potest, qu® in unoquoque 
loco requisita sint actuum solennia, quid indies in hie vel ilia regione novis 
legibus circa" solemnium observantiam mutetur: ut proinde, qu® ratio de mili- 
tari testamento obtinuet Quiritium jure, milites nempe solemnibus paganorum 
non fuisse adstringendos, dum in castris et expeditione occupati erant, quia et 
juris imperiti erant, et peritiores consulere in castris non poterant, etiam nunc 
suadcat, ilium, qui actum gerit, ad alterius loci, quam in quo gerit, solemnia 
non esse obligandum; quia et probabiliter aliorum locorum solennia ignorare 
potest, et in loco, in quo actum gerit, peritiores morum alien® regionis non 
satis consulere ; dum ita fere comparatum est, ut pragmatici, quibus auctoribus 
contractus eelebrantur, aut conduntur testamenta,' vesati quidem plerumqtie 
satis sint in jure patrio, non item locorum omnium et universi orbis jure; atque 
insuper non raro mor® ad inquisitionem anxiam adhibendam impatiens est, 
quod geritur negotium. Quamvis ergo in Frisia septem testes in testamento 
requiri constet, alibi fere tabcllionis testiumque duorum pr®sentia ac fides 
sufficiat,^iut saltern in universum longe minor solemnitas desideretur; tamen 
mquitate rei motus Frisi® Senatus ratam habuit de bonis Frisicis dispositionem, 
Sylv®ducis coram parocho duobusque testibus declaratam, juxta Sylv®,ducen- 
sis .regionis usum. Et ita in praxi h®c Belgis, Germania, Hispanis, Gallie, 
aliisque placuisse, auctores cujusque gentis testantur.” 
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n§371rf. Paul Voet holds a similar opinion; and juts 
several cases to illustrate it. If a testator in the place of 
his domicil makes a will according to the law of the 
place rei sitce, but not according to the law of the place 
of his domicil, he asks the question, whether such a will 
is good, as to property situate elsewhere ; and he answers 
in the negative! He next puts the case of a testator, 
who makes his will according to the law of his place of 
domicil, as for example, before a notary and two wit¬ 
nesses ; and asks, whether the will has effect upon prop¬ 
erty’ situate in another country, where more and other 
solemnities are required; and he answers in the affirm¬ 
ative. He then asks, if a foreigner makes his will accord¬ 
ing to the law of the place, where he is merely lodging 
or commorant, whether the will is valid elsewhere, where 
he either has immovable property, or he has his domicil; 
and he answers in the affirmative. The only exception 
, he- makes is, where the testator, in ordef to evade the 
law, or in fraud of the law of his own domicil, goes into 
another country, and there makes his will. 1 

§ 371 e. Hertius, as we have seen, 2 lays down the rule, 
that as to the forms and solemnities of acts and contracts, 
they are to be governed altogether by the law of the 
place where the acts are done, and contracts made, and 
not by the law of the domicil of the party, or the law of 
the situs rei. Si lex actui formam dat , inspidendum est locus 
actus 9 non domicilii ,, non rei sitce ; id est , si de solennibus queerer 
tur, si de loco, de tempore, de modo actus, ejus loci kabenda est 
ratio, ubi actus vel negotium *celebratur . 3 He adds: Regula 


1 P. Voet, de Statut § 9, ch. 2, n. 1, 2, 3, 4, p. 261, 262, edit 171%; Id. p. 
SI 7, 318, 819, edit 1661. 

• Adte, § 260. 

** Hdrtii, Opera, De Collis. Leg. § 4, n. 10, p. 126, edit 1737; Id. p. 179, 
180; ante, § 238. 
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hcec apud omnes, quantum quidem sciam, est indubitata ; and- 
then says : Valet eiiamsi bom in alio teridtorio sint sita. 1 

§ 372. Burgundus apparently admits, that generally 
the law of the place of the contract ought in all cases to 
prevail, so far as respects its form, its ceremonies, and its 
obligation. The passage already cited 2 * 4 is to this effect. 
In scriptura instrument'i, in solemnitatibus, et ceremoniis, et gene - 
raliter in omnibus, quae ad formam ejusque perfectionem perti¬ 
nent, spectanda est consuetndo regionis, ubi Jit negotiatio. jTgitur, 
'lit paucis absolvam, quoties de vinculo obligatioms vel de efus 
interpretatione vel interpretatione quceritur, veluti quos, ’et in 
quantum obliget ', quid sententice stipulationem inesse, quid abesse 
credi oporteat, dec., id id sequamur, quod in regione, in qua 
actum est, frequent atur? But he immediately adds, that if 
we would know whether the contract was valid or not in 
respect to the subject-matter thereof, we must look to the 
law of the situs. Cccterum, id sciamus, contractus ex parte 
materice utilis situvcl inutilis, ad leges, quce rebus, de qwbus trac -, 
tatur, impresses sunt, hoc est, ad consuetudinem situs, respici- 
emusd He also expresses surprise, that authors, in consid¬ 
ering contracts, should have excluded altogether the 
nature of the thing contracted for, and generally to have 
interpreted contracts according to the law of the place 
where they are made ; for in sales, and also in letting to 
hire, and in other contracts, it becomes us to look to the 
usage touching the subject-matter. Quippe non solum in 
emptione obtinet, ut ad consuetudinem rei spectare decent, sed in 


1 Ilertii, Opera, De Collis. Leg. §4, n, 10, p. 126, edit. 1737 ; Id. p. 179,180; 
ante, § 238. 

’ Anjp, § 300 a. 

• Burgundus, Tract. 4, n. 7, 8, p. 104. , 

4 Burgundus, Tract. 4, n. 8, 9, p. 107, 108 ; 2 Boullenois, Observ. 46, p. 450 
to p. 454. See J. Voet, ad Fand. Lib. 1, tit. 4, P». 2, § 12, 13, p. 45 ; post, 
§433. 
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loeaiione prceterea, en conduction£, ceterisque contractibus} . It 
must be confessed, that on this subject the distinctions 
and doctrines of Burgundus are open to much question. 

§ 372 a. Dumoulin says, that it is the general opinion 
of jurists, that, wherever the custom or law of a place 
prescribes the solemnities or form of an act, it binds 
foreigners, who there do the act; and the act is valid and 
efficacious even in respect to immovable property, be¬ 
yond the territory of the custom or law. Et est omnium 
Doctorum sententia, ubicunqgie conmctudo , vcl statutum locale , 
disponet de solemndate , velforma actus , ligari etiam extcros , ibi 
actum ilium gerentes , et gestum esse validum, et efficacem , ubique 
etiam super bonis soils extra territorium consuctudinls vel statuti? 
Gaill adopts an equally broad conclusion. Contractus 
enim, celebrcdus cum solemnitate requisita in loco contractus , ex¬ 
tend'd se ad omnia bona, licet in loco bonorum major solcmnibus- 
requireretur . 3 

§ 372 i. Rodenburg, as we shall presently see, goes the 
full length of this doctrine, and applies it even to the 
cases of wills and testaments, which, he says, if made ac¬ 
cording to the law of the place where they are executed, 
are valid even upon property situate elsewhere. 4 There 
are many other jurists who maintain the same opinion 
both as to contracts and other instruments, and as to wills 
and testaments. 6 


1 Burgundus, Tract. 4, n. 9; Id. n. 7; ante, § 302 ; post, § 433 to § 438. 

* Dumoulin, Consil. 53, Tom. 2, § 9, p. 965; post, 441. 

* Gaill, Pract. Observ. 123, n. 2, p. 548. 

* Rodenburg, de Div. Statut. tit. 2, ch. 3, n. 1; 2 Boullenois, Appx. p. 19 ; 
post, §'475. 

* Many of them are enumerated in 1 Boullenois, Observ. 23, p. 49^ to p. 
516 ; ante, § 801. Mr. Fcelix has also given us a long list of jurists who hold 
the doctrine. Indeed, ho thinks tho doctrine firmly and generally established. 
His language is: Un principe aujourd’hui gdndralement adopte par l’usagc des 
nations, e’est que- “ la forme des actes est rdglde par les lois du lieu dans lequel 
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§ 372 c. Boullenois seems to have labored tinder no 
small embarrassment as to the question, whether a oon- 


ils'sont faits ou pa«wds.” C’estdi-dire que, pour la validity de tout acte, il suffit 
d'observer les formality prescrites par la loi du lieu ou ret acte a 4t6 dresfl^ ou 
rddigd; l'acte ainsi pasbd coerce ses effets sur les biens meubles et immeubles 
situds dans un autre territoire, dont les lois ytablissent des formalitds diff^rentes 
et plus etenducs (Locus rcgit actum). En d‘autres terrnes, les lois, qui rdglent 
la forme des actcs, dtendent lcur autoritd tant sur les nationaux que sur les 
dtrangers, qui contractent ou disposent dans le pays, et elles participent ainsi 
de la nature des lois rdelles. Le droit Romain ne contient aucune disposition 
qui consacr&t le principc • locus rcgit actum. Dans lesquelles on a pretepdu 
trouver cette rbglc, ne parlent point de la forme, mais de la matifere des $6n- 
trats. Dbs le temps des glossatcurs, la question s’est presentbc par rapport aux 
testaments. Baitolc a adopte l’afTimiative: Albert de Rosate s’est prononcd 
pour la negative, sur le motif que la loi n’oblige que les subjets, et que ceux-ci, 
aeuls* ont le droit d’employer unc forme preserite. Plus tartl, Cujas a soutenu, 
qu’il faut suivre la loi du domicile du to state ur: Fachin'de exigeait l'accom- 
plissement des formalites pres< rites dans le lieu de la situation des biens: 
Burgundus, tout en admettant la regie relativemcnt aux contrate, la rejette 
quant aux testaments; il regardc comme affeetant la chose et comme lois 
rddlles les solenmms pre^ciites pour les testaments, en jfavoquant Vddlt’de 
1611 (pour les Fays-Bas,) ait 12. Choppin* au contraire, soutient que le tes¬ 
tament fait en pays ctranger, d’aprds Iqs formes prtscritds dans le lieu de la 
confection, doit dortir ses elfets, meme h l’egard des immeubles situds dans uu 
autre lieu, et il rapporte un arrdt du parlement de Paris, rendu en ce sens. 
Dumoulin, MyUsinger, et Gaill, professent la medie doctrine. • Ces deux dor* 
niers auteurs attestant la jurisprudence constante de la chambre impdriale 
(Kctehskammergericht) cn cc sens. JVlevins, en admettartt^ussi la rfegle gdnd- 
rale, fi#t rematquer tpae la coutume de Lubcck ne la reconfiait que sous les 
trois Conditions suivantes 1® maladie qui met le testateur en danger de'mortt; 
2°‘ddcds rdel en pays Stranger; 3° absence de toute intention de prdjudicier 
aux hdritiers naturcls. Rodenburg et Voet, en adoptant la rbgle par rappor- 
taux contrats comme aux testaments, la motivent sur les raisons suivantes: 
lo necessity d’eviter aux individus possddant des' biens dans differents pays, 
I’cmbarras et la'diffieultd de rediger autant'de testaments ou de contrats qu’il 
y a d'immeubles situeS sous 1'empire de lois diffdrentes, ou de templir dans* un 
tndmfe testament ou contrat toutos lbs solennitet prescritfes dans,les divers ifatix 
de la situation des biens2® impossibility dafts lequelljr l*individti supris k 
l’dtrange/ par une maladie mortelle peut se trover de remplirles solennittfs 
prescrites daps le pays de son domicile onnUffa situatfon de ses biens; 3® ndee*- 
sit£ d’ampdeher que les actes faits de bonne foi eoieht afonullds trop f&cilelnent 
sans la faute de la partie; 4° impossibility pour la majeufe partie des htanmes 
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•tract was obligatory or not, merely by pursuing forms or 
solemnities prescribed by the law of the place where it is 

A 

de connaitrc lea formes prescrites dans chaque localitd; 6° enfin, Voet ajoute, 
qu’il faut applicuer ici lea motifs, qui, chez les Komains, out fait introduire la 
fonne simple du testament militairc. En terminant, cet auteur cite presque 
tous ses devanciers indiques ci-dessus, en declarant que ^’opinion professde par 
lui a dtd reconnue par la jurisprudence dans les Pays-Bas, en Allemagne, en 
Espagne, et en France. Tel cst aussi je sentiment do Zoesius, Grotius, Chris- 
tin, Paul Voet, Vinnius, Jean de Sande, Vander Kessel, Vasquez, Perez, 
Cochin, Boullenois, McnocUius, Carpzov, Huber, Ilert, Ilommel, Gluck, Thi- 
baut, Dauz, Weber, Mansord, Muhlenbrueh, Mittermaier, Tittman, Merlin, 
Meier, Pardessus, Story, Rocco, Hattogh, et Burge.” Foelix, Conflit des Lois 
Revue Etrang. et Fram;. 1840, Tom. 7, § 40 to §42, p. 34G to 350. Mr. Fcelix 
has, however, subsequently qualified the general doctrine here stated by the 
following exceptions. “ L’acto fait d’apres les formes prescrites par la loi du 
lieu de sa redaction est valablo, non seulcinent par rapport aux biens mcubles 
appartenant h l’individu et qui se trouvent au lieu de son domicile, mais encore 
par rapport aux immeubles, en quelquc endroit qu’ils fussent situcs. Cette 
derni&re proposition, selon la nature des choses, admet une exception, dans le 
cas ou la loi du lieu de la situation present, it 1’egard des aetes translatifs de la 
pr0pri<5t£ des immeubles, ou qui y affectent des charge's reelles, des formes par- 
ticulibres, qui ne peuvent 6treremplies ailleurs que dans^be meme lieu: telles 
sonfc la redaction des actes par un notaire du memo torritoire, la transcription 
ou l’inscription aux registres tenus thins ce torritoire, des aetes d’alienation, 
d’hypoth&que, etc. L'acte fait dans un pays etranger suivant les formes qui y 
sont prescrites, ne perd pas sa- force, quant ii sa forme, par le retour de 1’indi- 
vidu au lieu de son domicile ; aucune raison do droit de milite en faveur de 
l’opinion contraire. La r&gle, locus regit actum, ne droit pas fitre etenduo au 
delk des limitea, que nous lui avons tracees au n° 40; clle ne s’applique qu’k la 
forme ext^rieure, et non pas h la inatiere ou substance des aetes, ainsi^uc nous 
l’expliquerons encore au § suivant. Ainsi, dans un testament, la capacity de la 
personne et la disponibilite des biens ne se rbglent point par la loi du lieu de la 
redaction. Dans les dispositions entre vifs, soit ii titre onc-reux, soit & titre gra- 
tuit, la loi du lieu de la redaction peut avoir influe, soit sur l’cnsemble de l’acte, 
soit eur les termes'employ^ par les parties; et, sous ce double titre, cctte loi 
peut gtre consultde par les juges comme moyen d’interprotation; mais elle ne 
forme pas la loi decisive, h moins que les parties ne s’y soient souraoises ex- 
press&nent.” He afterwards adds: “ La rfegle d’aprbs laquellc la loi du lieu de 
la redaction r^git la fQrme de l’acte, admet differentes exceptions, dont voici, 
les principals; 1° Lorsque les contractants ou l’individu dont emane une dispo- . 
sition se sont rendus en pays dtranger dans l’intention d’eluder une prohibition 
* portae par la loi de leur domicile *, car la fraude fait exception & toutes les 
rfegles ; 2° Lorsque la. loi de la patrie defend expressdment de contractor ou de 
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made. He puts the case of two persons contracting, who 
are domiciled in one place, and contract in another, and 


disposer hors du territoire et avec ties formes autres que ccllcs prescrites par 
cette mouse loi; ear alors l’iddc d’un eonsentement tacite do cette nation se 
trouve formellemcnt exclue. Cette exception est la meme que celle indiqude 
par M. Eichliorn, sous le no 2; 3° En cas d’opposition expresse du statut reel 
Voy. supra, n° 43; Lorsque la loi du lieu de la redaction attache k la forme 
qu’elle prescrit un effet, qui se trouve en opposition avec lc droit public du 
pays ou l’acte est dcstind u recevoir son execution ; 5° Par rapport aux ambas- 
sadeurs ou ministres publics et it lour suite. Ces personnes ne sont pas sou- 
miscs aux lois de la nation pres de laquelle dies exerccnt leur mission diplo 
matique.” And he finally sums up thus: “ Unc autre question est celle'de 
savoir, si le contractant ou disposant, que se trouve en pays dtranger, peut se 
borner k employer les formes prescrites par la loi du lieu de la situation de ses 
immeubles, au lieu de suivre celle du lieu de la rddaction. Nous tenons pour 
l’affirmativc, par unc raison analogue k celle donnec sur la question prdeddente. 
Le statut reel rdgit les inuncubles; e’est un principe resultant de la nature des 
choses; la permission d’user des formes etablics par la loi du lieu de la redac¬ 
tion de l’acte n’est qu’une exception introduite en favour du propridtairc, et k 
laquelle il lui est loisible de renoncer. Tel est aussi le sentiment de Roden- 
burg, de Jean Voet, # et de Vander Kessel; Coccii soutient meme que la forme 
des actes entre vifs ou testamentaires est regie exclusivement par la loi de la 
situation des beins. Fachinee et Rurgundus (V. supra, n°. 41) partageaient 
cet avis, mais par rapport aux testaments seulement. En Belgique, l’edit per- 
pdtuel de 1611, art. 13, ordounait, qu’en cas de diversitd de coutume au lieu de 
la rdsidence du testateur et au lieu de kt situation de ses biens, on suivrait par 
rapport k la forme et k la solennite, la coutume de la situation. Paul Voet, 
Huber, Hert, Hommel et l’auteur de l’ancien rdpertoire de jurisprudence, se 
prononjpnt pour la nullite; ce dernier invoque l’autoritd de Paul de CastreB, 
au passage rapporte au n° precedent, et le principe que la loi lie tous les indi- 
yidus, qui vivent dans son ressort, ne lut-ce quo momentandment. Nous ren- 
voyons k ce sujet aux observations presentees sur la question prdeddente. 
Mevius distingue entre le citoyen faisant partic de la nation dans le territoire 
de laquelle les biens sont situds, et entre l’dtranger; il n’accorde qu’au 'premier 
la facultd de tester ou de contracter partoot d’aprks les formes prescrites au 
lieu de la situation. L’autcur ne donne pas de motif de cette distinction, et 
nous ne pouvons la trouver fondee.” Fcelix, Conflit des Lois, Revue Etrang. 
et Franc. Tom. 7, 1840, p. 352 to p. 360. See also the opinions of foreign 
jurists on the subject, 2 Burge, Comm, on Col. and For. Law, Pt 2, ch, 9, p. 
840 to 871. In respect to some of these he has certainly been led into an 
-error; and some speak so indeterminately, that it is difficult to gather what 
their opinion is. It is certain that Mr. Fcelix has misunderstood the opinion of 
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the thing, respecting which the contract is made,* being 
Bituate in another, and asks what ought to be the form 


Mr. Story in his Conflict of Laws (sec § 8G4) ; and also the opinion of Mr. 
Burge. See 1 Burge, Comm, on Col. and h\>r. Law, Pt. 1 , oh. 1 , p. 21 to p. 
24. His language is: “In examining all contracts, instruments, or dispositions, 
whether they are made inter vivos, or arc testamentary, our attontion may be 
directed to four subjects; the first is, the capacity of him who makes it; the 
second is, the property which is the subject or occasion of the contract or in¬ 
strument ; the third regards the formalities or ceremonies with which it is 
made ; and the fourth is the judicial process by which the rights, which it con¬ 
fers, are to be enforced. The capacity of the party to make the instrument is 
ascertained by«consulting the law of the place of his domicil; because it is 
that law, and # that law alone, which affects the person, and which gives or 
denies him the capacity or power to make the instrument. With respect to the 
property, the subject of the contract, disposition, instrument, or testament, 
recourse is had to the real law, being that which prevails in the place in which 
the property, if immovable, is actually situated; or in which, if it be movable 
or personal, it is presumed to be situated ; that is, in the place of the possessor’s 
domicil. When, however, it is necessary to ascertain whether the contract be 
valid, what is its true construction and effect, and whether the instrument in 
which it is expressed, or whether a testament be duly and formally made, re¬ 
course is had to the law of the place in which the contract is entered into, or 
the instrument or testament was made; because, if it be made according to the 
forms prescribed by that law, it is valid everywhere. ‘ Aut statutum loquitur 
de his, quas concernunt iiudam ordinationem vel solemnitatem actus, et semper 
inspicitur statutem, vel consuetudo loci, ubi actus celebratur, sivo in contracti- 
bus, sive in judiciis, sive in testamentis, sive in instrumentis aut aliis conficien- 
dis, ita quod testamentum, factum coram duobus testibus in locis, ubi non requi- 
ritur major solemnitas, valet ubique.’ A distinction, however, must be observed 
between such solemnities as are purely formal, and those which are of the 
substance and essence of the disposition or instrument. There arc some solem¬ 
nities which intrinsically affect the disposition itself, so as to render their 
observance essential to its validity, whilst there arc others which only extrinsi- 
cally regard them. An example of the former description of solemnities is 
given by Stockman, in the case of a law which prohibits the husband and wife 
from instituting the one the heir of the other, unless by a will executed before 
two notaries. If the party made a will in the common form, in a place where no 
such law prevailed, it would be invalid in respect of property situated in the 
place where it did prevail. Similar examples are afforded by the English 
Statute of Frauds, which denies the capacity to devise, real .property, otherwise 
than by a will attested by three or more credible witnesses; and by the law of 
Jamaica, which enables a married woman to convey her real estate, and a 
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and solemnities necessary to make it valid, if in each 
place they are different. If it is clear that the forms ap¬ 
pertain to the solemnities of the act, he thinks that there 
is no difficulty in affirming, that the law of the plac^ of 
the contract ought to govern. If the forms relate to the 
capacity of the person, then the law of the place of his 
domicil ought to govern. But if, on the contrary, they 
appertain either to the substantials of the contract, or its 
nature, or its accidents, or its fulfilment, (sive ad substan- 
tiaUa contractus , sive ad naturalia , sive ad accidentalia, aut com- 
plementaria ,) there is great difficulty; and if any general 
rule is established, either to follow the law of the place 
of the contract, or that of the situs of the thing, or that 
of the domicil of the contracting parties, a false principle 
will be introduced; for sometimes the formalities belong 
to the quality of the person*sometimes to the contract, 
and sometimes to other things. He, therefore, arrives at 
the conclusion, that no universal rule can be laid down 


tenant in tail to bar the remainder, and acquire the fee by a simple convey¬ 
ance ; but it requires at the same time, that the married woman should be ex¬ 
amined apart from her husband, and that the conveyance should be acknowl¬ 
edged and recorded. The following example of that species of solemnity, 
which is extrinsic to the disposition, is given by Stockmans, in the case which 
has been cited: ‘ Si quis incola ditionis regiae testetur in urbe Leodiensi, ubi 
testatoris subscriptio in testamentis nccessaria non est, sed sufficit communis 
ritus, qui in aliis publicis instruments requiritur.’ There may be said to be 
three species of solemnities *, first, those which are requisite to enable the per¬ 
son, as for instance, the authority from the husband to the wife, essential, by 
the law of some countries, to the validity of her act These are derived from 
and must be examined with reference to the law of the domicil, or the Lex 
loci rci sitae. Secondly, those which form a part of, and are essential to the 
act, such as the delivery of the subject-matter of a gift. The third species of 
solemnities consists of those which arc designed to establish the truth or authen¬ 
ticity of the instrument, such as the proof by two or more notaries, or one 
notary and two witnesses, or the number, age, and quality of witnesses required 
for the validity of a will.” 




CH. VIII.] 


FOREIGN CONTRACTS. 


617 


applicable to all classes of cases. 1 * * In another place Boul- 
lenois remarks, that the French authors (nos auteurs) are 
generally of opinion, that the law of the place of the 
contract is to govern. Locus contractus rcgit actum? And 
he then proceeds to lay down certain rules on the sub¬ 
ject, which have been already cited, as the guiding prin¬ 
ciples. 8 And among them is the very important rule, 
applicable to the subject before us, that where the law 
requires certain formalities which are attached to the 
things themselves, the law of the sOtus or situation is to 
govern. 4 

§ 872 d. Mr. Burge, after suggesting, that there are 
three species of solemnities, which he enumerates, adds: 
"A further distinction may be made between those 
solemnities, which relate to contracts and instruments for 
the transfer of real property, and those, by which it is 
actually transferred. With respect to the first, those are 
to be followed, which prevail in the place, where those 
contracts are made, or those instruments executed; but 
with regard to the .actual transfer of such property, those 
are to be observed, which are. prescribed by the law of 
the place, where it is situated. Thus, a contract to sell 
or mortgage real property will be valid, if the solemni¬ 
ties are observed, which are required by the law of the 
place, where the contract is made, and will be the founda¬ 
tion of a personal action against the party to that con¬ 
tract, to compel the transport or mortgage of such 
property, but no transport or mortgage will be complete, 
nor will the dominium in the property have been trans¬ 
ferred or acquired, unless those solemnities are observed, 


1 1 Boullenois, Observ. 23, p. 464, 465, 466 ; 2 Boullenois, Obscrv. 46, p. 445. 

* 2 Boullenois, Observ. 46, 456. 

• Ante, § 240. 

4 2 Boullenois, Observ. 46, p. 467 ; ante, § 240. 

52* 
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which are required by the law of the place, where it is 
situated.” 1 Again he adds in another place: “In con¬ 
sidering the law, by which the transfer of immovable 
property is governed, a distinction should be madedfee- 
tween the contract to transfer, and the actual transfer of 
the dominium. There may be cases, in which the law of 
the domicil, or that of the place of the contract, will pre¬ 
vail, notwithstanding it may be opposed to that of the 
situs, whilst, in other cases, the law of the situs will pre¬ 
vent the contract taking effect. Thus, instances are cited 
by jurists, where the law of the domicil incapacitates the 
party from contracting; but the law of the situs author¬ 
izes the alienation of his immovables. Thus, by the law 
of Ghent, persons were minors until they had attained 
the age of twenty-five years; but in Ilainault, a person 
of the age of twenty might alienate his fief situated in 
that country. An inhabitant of Ghent contracts to sell a 
fief in Ilainault, of which he was the owner. The con¬ 
tract, in the opinion of Burgundus, would create no 
obligation on him to complete this alienation. Ut pda, 
■civis Gandensis estate minotamen vigesimum egressus annum, 
Hanrwnica feuda sine auctoritate tutoris vendidit; promt dubio 
in ejusmodi actu nihil agi existimandum est, et inutilem omnino 
contrdhi obligationem ; quia Gandavi, qui aider emaneipati non 
sunt, ante vigesimum quintum annum rebus suis intervenire pro- 
hibentur. But, if the alienation were actually made, the 
same jurist considers, that it would be valid: Si tamen 
xjusmodifeudi rmneipationem fecerit venditor, tutum esse emptch 
rem, et quod actum erit valere quotidiand accipimus experientid, 
quando hcec sit cetas et competens, quee in Hannonicorum feudo- 
rum aUenatione requiritur. Nec erdm consuetudo Gandensis 


1 1 Burge, Comm, on Col. and For. Law, Pt. 1,-ch. 1 , p. 24; 2 Burge, Co>mm. 
*on CoL and For. Law, Pt 2, cb, 9, p. 844, 845. 
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potest toUere Mbertatem mandpaiimis , quia res alienas legibus 
suis aUigare non potest; hoc enim jus dicere extra terntorium. 
A decision is reported by Stockman, in which the same 
ddfetrine was held. T. being of the age of twenty, and 
married, was according to the law of his domicil so far 
emaiicipated, as to be capable of administering, but not 
of alienating his estate. He alienated a property situ¬ 
ated in Louvain, where the effect of his marriage gave 
him the full capacity of majority. An action was brought 
by his heir to recover back the purchase-money, on the 
ground, that T. was incompetent by the law of his domi¬ 
cil to alienate his property, and that this law extended 
to, and prevented the disposition by him of his* property 
in Louvain. But the purchaser insisted, and the Court 
held, that the validity of the alienation must be decided 
according to the law of Louvain, and dismissed the action. 
It follows from this doctrine, that if the person, compe¬ 
tent by the law of his domicil, should contract to make 
an alienation of property situated in a country, where he 
was incompetent to make it, his contract could not be 
enforced, although he might be answerable in damages 
to the person with whom he had contracted. On the 
other hand, if he were incompetent by the law of his 
domicil to contract, but competent to alienate by the lex 
loci rei slice, and an alienation was actually made by him, 
it would not be rescinded on the ground that he was 
incompetent by the law of his domicil to contract. In 
the cases put by Burgundus, and reported by Stockman, 
Mt will be perceived, that the alienation was complete. 
It does not follow, that if the vendor had refused to per¬ 
form his contract, the forum of the rei slice wpuld have 
enforced it. The doctrine of Rodenburg is, that the con¬ 
tract is a nullity, and that effect cannot be given to it in 
any Court to compel its performance by the delivery 
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of the property. Wesel, who concurs with Rodenburg, 
treats the delivery or mancipatio as the simplex implementum 
of the contract; and, as it is required for the validity of 
a sale, that there should have been a preceding contract, 
he urges: Cum ergo to/us vcnditionis, contractus ob defectum 
cetatis sit irritus, nec sit quod mancipatione solemni impleri pos - 
sit, utiqne nuda simplexqne fundi mancipatio omnino nihil operar 
tur, cessante causa ad mancipandum idoned. yi 1 

§ 372 e. And, again, he says: “ So, if those solemni¬ 
ties, which the Lex loci contractus requires, have been 
observed, and the contract according to that law is valid 
and obligatory, it will be valid everywhere else. But the 
latter proposition is subject to the qualification, that it 
does not affect immovable property, subject to a law in 
the country of its situs, which annuls a contract, because 
it has not been entered into with the solemnities which 
it requires. If the disposition of the law does not annul 
the contract on account of its non-observance of the 
solemnities, which are prescribed, but gives to it a degree 
of authenticity or credit, which it will want, if they are 
not observed, or if, in other words, its effect is either to 
dispense with a more formal proof of the instrument, if 
it bears on it evidence of their observance, or if in con¬ 
sequence of the non-observance it attaches a presumption 
against the execution of the instrument, and therefore 
requires from the parties a greater burden of proof, such 
solemnities are to be classed amongst the proofs in the 
cause, which are governed neither by the Lex loci con¬ 
tractus, nor by that of the situs, but by tjiat of the Forum. 
This question, in the opinion of Paul Yoet, regards non 
tdm de solemnibus, quetm probandi efficacid; quee Ucet in uno 


r 3 Burge, Comm, on Col. and Foreign Law, Ft. 2, ch. 20, p. 844 to 846; 
Id. p. 867 to 870. 
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loco sufficient non tamen ubique locorum; quod judex unius ter- 
riiorii nequeat vires tribuere instrumento, ut aHbi quid operctur ” 1 

There are other jurists who maintain the same distinc¬ 
tion. 2 


1 2 Burge, Comm, on Col. and For. Law, Pt 2, ch. 9, p. 867, 868. See also 
8 Burge, Comm. Pt. 2, ch. 20, p. 751, 752. 

* P. Voet, ad Statut. § 4, ch. 2, n. 15, 16, p. 142, edit 1661 ; Ersk. Inst. B. 
8, tit 2, § 40. — Mr. Burge adds on this point: “ When the question regards 
the property which the law allows to be alienated, or the persons to whom, or 
the purposes for which its alienation may be made, it can be determined only 
by the law of the situs. The Statutes of Mortmain, the law of death-bed, the 
restriction of gifts inter conjuges, are strictly real laws to which the parties to 
the contract must conform, although no such laws exist in the place of their 
domicil, or in that of the contract. In these instances the law of the situs is 
prohibitory, and impresses on the property a quality excluding it from the 
alienation. A contract, therefore, to make such an alienation as would, in any 
of these respects, contravene the law of the situs, would be wholly ineffectual. 
But when the contract does not expressly, nor by necessary implication, con¬ 
travene it, but on the contrary, may be carried into effect consistently with, or 
by means of its provisions, although the contract itself may not give a title, 
yet it will be the foundation of an action by the one to compel the other to 
complete it in that manner, which the law of the situs requires in order to give 
him that title. The observation of Du Moulin, in commenting on an article of 
the Coutumo of Auvergne, illustrates this distinction. By that article all con¬ 
tracts or conventions respecting the succession had the effect of vesting the 
seizin in the person, in whose favor they were made. This great jurist, whilst 
he thus limits its operation, de praediis sitis sub hac consuetudine, et non extra 
cjus territorium, at the same time adds, Valet quidem pactio ubique, sed trans¬ 
late possessionis, quae sit in vim consuctudinis, non valet nisi intra cjus terri¬ 
torium. The deed, by which parties in England convey an estate in British 
Guiana, has no effect as a transport of it, but it operates as a contract of trans¬ 
port, and enables the purchaser to compel the vendor to complete the transport 
in the manner prescribed by the law of that settlement. Erskine has thus 
stated the doctrine of the law of Scotland on this subject. All personal obli¬ 
gations or contracts entered into according to the law of the place, where they 
are signed, or secundum legem domicilii, vel loci contractus, are deemed as 
effectual, when they come to receive execution in Scotland, as if they had 
been perfected in the Scottish form. And this holds even in such obligations 
as bind the grantor to convey subjects within Scotland; for where one be¬ 
comes bound by a lawful obligation, he cannot cease to be bound by changing 
places. An English deed, if so executed in point of form as validly to carry 
Soots heritage, will be given effect to, in regard to such heritage, agreeably to 
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§ 372/. That there may be some ground for such a 
distinction as is above stated, may well be admitted. 
But that the rule generally prevails in all nations may 
well be doubted. Thus, it seems very clear that a con¬ 
tract, made in a foreign country, for the sale of lands 
situate in England, Scotland, or America, would not be 
held a binding contract in either of those countries, to 
be enforced in their courts in personam . or in rem , unless 
the contract was in conformity to the forms prescribed 
by those countries. 1 At the same time, it is quite possi¬ 
ble, that the same contract might be enforced in the 
country where it was made, if it should conform to the 
law of that country touching real property. 2 But, after 
all, looking to the great diversity of views of foreign 
jurists, there is much reason to be satisfied with the 
general rule of the common law on this whole subject, 
that is to say, that in respect to movables, the law of the 
place where the contract is made, will, with few excep¬ 
tions, be allowed to govern the forms and solemnities 
thereof; 3 but as to immovables, no contract is obligatory 
or binding unless the contract is made with the forms 
and solemnities required by the local law where they are 
contracted. (Lex situs.)* 

§ 373. But, whatever may be the true rule in cases 
where the law of the situs does not prohibit the contract, 
as, for instance, a contract for the sale of land, it is very 
clear that, if prohibited there, it is everywhere invalid to 


the law of Scotland, notwithstanding the same deed would, by the English 
law, under similar circumstances, be unavailable in respect of heritage situate 
in England.” 2 Burge, Comm, on Col. and For. Law, Pt 2, ch. 9, p. 846 to 
p. 848; Id. p. 864, 865. 

1 Ante, § 363, 364, 365. 

* Ante, § 76. 

*» Ante, § 362, 364 ; post, § 379, 383, 384. 

4 Antp, § 364 to § 367, § 382, 383. 
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all intents and purposes. So the doctrine ♦is laid down 
by Rodenburg. After remarking that if a contract is 
made, that the dotal rights shall be according to the cus¬ 
tom of another place than that of the domicil of the 
husband, it will be good, if there is no local law of either 
place which prohibits it; he adds, that the contrary, if 
the contract is opposed to the local law, is true rei sitce. 
Contra , si per leges loci , ubi Iona constituta sunt , limitetur illud 
rerum immobilium doarium , &c.; eo quod nemini liceat pnvatd 
cauiione refragari legipublicce negative aid prohibitoriaz} Boul- 
lenois also lays down the same rule among his general 
maxims: Une convention , loide legitime qiCelle soit en elle- 
meme, lia pas son execution sur les biens , lorsqiCils sont situes 
en coutumes p'ohibitives de la convention? Mr. Burge also 
lays down among his general principles the following 
rule. “ In a conflict between a personal law of the dom¬ 
icil and a real law, either of the domicil or of any 
other place, the real law prevails over the personal law. 
Thus, a person who has attained his majority, has, as an 
incident to that status , the power of disposing by dona¬ 
tion inter vivos of every thing he possessed, may, by the 
real statute of the place in which his property is situated, 
be restrained from giving the whole, or from giving it, 
except to particular persons.” 3 


1 Rodenburg, De Div. Stat. tit. 3, ch. 4, n. 1, 2; 2 Boullcnois, Obscr. 42, p. 
401, 402; Id. Appx. p. 79, 8Q. 

* 1 Boullenois, Princ. Gen. 41, p. 9, 10; ante, § 262. 

• 1 Burge, Conun. on Col. and For. Law, Pt. 1, ch. 1, p. 28, § 20; Id. p. 26, 
§ 8, 9. It may be remarked, that somo of the general principles laid down by 
Mr. Burge in the chapter here cited, which he says “ may be adopted,” admit 
of grave question, and are not supported by the common law. 
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CHAPTER IX. 

9 

PERSONAL PROPERTY. 

§ 374. We next come to the consideration of the oper¬ 
ation of foreign law in relation to personal, real, and 
mixed property, according to the known divisions of the 
common law, or to movable and immovable property, 
according to the known divisions of the civil law and 
continental jurisprudence. For all the purposes of the 
present commentaries it will be sufficient to treat the 
subject under the heads of personal or movable property, 
and real or immovable property, since the class of mixed 
property appertains to the latter. 1 

§ 375. We have already had occasion to state, that in 
the civil law the term Bona includes all sorts of property, 
movable and immovable; as the corresponding word 
Biens, in French, also does. 2 But there are many cases 
in which a broad distinction is taken by foreign jurists 
between movable property and immovable property, as 
to the operation of foreign law. We have also had occa¬ 
sion to explain the general distinction between personal 
and real laws respectively, and mixed laws, in the sense 
in which the terms are used in continental jurisprildence; 
personal being those which have principally persons for. 
their object, and only treating of property incidentally; 


1 See on the subject of this chapter, 3 Burge, Comm, on Col. and For. Law, 
Pt 2, ch. 20, p. 749 to p. 780. 

* See Li verm. Dissert, p. 81, § 106; 1 Boullenois, Observ. 2, p. 28; Id. 
Observ. 6, p. 127; Rodenburg, De Divers. Stat tit. 1, ch. 2;,2 Boullenois, 
Appx. p. 6; Merlin, Rupert. Biens, § 1. 
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real, being those whfch havb' principally .property for 
their object, and speaking of persons only in relation to 
property; and mixed, being^those which concern both 
persons and property. 1 

§ 376. According to this distribution, all laws respect- 
ing’property, whether it be movable or immovable, would 
fall -under the denomination of real laws; and, of course, 
upon the principles of the leading foreign jurists, would 
seem to be limited in their operation to the territory 
where the property is situate. 2 This, however, is a con¬ 
clusion which, upon a larger examination, will be found 
to be erroneous, the general doctrine held by nearly* all 
foreign jurists being, that the right and disposition of 
movables is to be governed by the law of the domicil of 
the owner, and not by the law of their local situation.® • 

§ 377. The grounds upon which this doctrine, as to 
movables, is supported, are differently stated by different * 
jurists, but the differences are more nominal than real. 
Some of .them are of opinion that all laws which regard 
movables are real; but at the same time they maintain 
that, by a fiction of law, all movables are supposed to be 


1 Ante, § 12 to § 16; 1 Boullenois, Princ. Gen. p. 4 to p. 9; Id. Observ. 2, 
p. 29 ; Id. Observ. 6, p. 122 to 127 ; P. Voet, De Statut. § 4, eh. 2, n. 2, p. 117, 
edit. 1716 ; Id. p. 130, 131, edit. 1661. 

* Thus Muhlenbruch (Doctripa Pandcctarum, Vol. 1, lib. 1, § 72, p. 167) 
lays down the following ruler Jura, qute proxime rebus sunt seripta, velut quae 
ad dominii caus^m spoctant, vel ad vectigalium tributorumque onus, vel ad 
pignorum in judicati executionem et capiendorum et distrahencj^rum, turn 
etiam rerum apud judicem petendarum persequendarumvc ratio&tfty, et quae 
sunt reliqua ex hoc genere, aestimantur ex legibus ejus civitatis, ubi Bites sunt 
res, de quibus agitur, atque collocate, nullo rcrum immobilium atque mobil- 
ium habito discrfaftlne. 

* See ante, § 362; post, § 377 to § 380. See Foelix, Conflit des Lois, ReVue 
Etrang. et Frdnq. Tom.,7, 1840, p. 216, 217, 218, 221 to 227. See Cockerell 
r. Dickens, 3 Moore, Priv. Conn. R. 98, 132 ; Thomson v. Her Majesty’s Ad* 
vocate Gen. 18 Sim. R. 158, 160; In re Bruce, 2 Cromp. & Jerv. 486. 

OONFL. 53 
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in the place of the domicil of the owner, a quo legem situm - 
quo accipiunt. Others are of opinion that such laws are 
personal, because movables Jiave, in contemplation of law 
no situs, and are attached .to the person of the owner, 
wherever he is; and, being so adherent to his person, 
they are governed by the same laws which govern his 
person; that is, by the law of the place of his domicil. 1 
The former opinion is maintained by Paul Voet, Roden- 
burg, and Boullenois; and the latter by D’Argentr(j, Bur- 
gundus, Hertius, and Bouhier. 2 Paul Yoet says: Verum 
mobilia ibi censeantur esse, secundum juris intellectum, ubi is, 
cujus ea sunt, sedem atque larem suarum fortunarum collocavit . 8 
So Rodenburg: Mobilia quippe ilia non ideo subjacent statuto 
(reali,) quod personate illnd sit; sed quod mobilia, certo ac jixo 
situ carentia, ibi quemque situm velle habere, ac existere intel- 
ligimus, ubi larem ac fortunarum fixit summam, dec. In do • 


1 “Mobilia” (says John Voet) “ vero ex lege domicilii ipsius defuncti, vel 
quia semper domino presentia esse finguntur, vel ex comitate passim usu inter 
gentes receptA” J. Voet, ad Pand. Lib. 38, tit. 17, § 34, p. 596. And in 
another place he adds: “ Sed considerandum, quadam fictione juris, seu mail’s, 
presumptione, hanc de mobilibus determinationem conceptam niti; cum enim 
certo stabilique haec (mobilia) situ careant, nec certo sint alligata loco; sed ad 
arbitrium domini undiquaque in domicilii locum revocari facile ac reduci pos- 
sint, et maximum domino plerumque commodum adferre soleant, cum ei sunt 
prosentia; visum fuit hanc inde conjecturam surgere, quod dominus velle cen- 
seatur, ut illuc omnia sua sint mobilia, aut saltern esse intelligantur, ubi fortu¬ 
narum suarum larem summamque constituit; id-cstpin loco domicilii.” J. Voet, 
ad Pand. Lib. 1, tit. 4, Pt. 2, § 11, p. 44. Hertius says: “Nam mobiles cx 
condidone person® legem accipiunt, nec loco continentur.” 1 Hertii, Opera, 
De Collis. Deg. §4, n. 6, p. 122, 123, edit 1737 ; Id. p. 174, edit 1716; 
Foelix, Conflit des Lois, Revue Etrang. et Franc;. 1840, Tom. 7, p. 221, 222; 
ante, § 362. 

* Liverm. Dissert, p. 128, 129; 1 Boullenois, Observ. 19, p. 888 to 340; 1 
Hertii, Opera, De Collis. Leg. § 4, ch. 2, n. 6, p. 122, 128, edit 1737; Id. p. 
174, edit 1716. 

* P. Voet, De Stat § 4, ch. 2, n. 2, p. 118, edit. 1715; Id. § 9, ch. 1, § 8, 
p. 255; Id* p. 132, 309, edit 1661. 
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mieilii loco moUHa intelUgcmtur existere} Again, in another 
place he says: Et quidem, de mobilibus si quceraiur , cum 
semper ibi esse existimentur, ubi creditor foret domicilium y cujus 


ossibus vagce kce res intelliguntur adhcerere? Boullenois af¬ 
firms the same doctrine; and gives this reason for it, 
that, as movables have no such fixed and perpetual situs , 
as lands have, it is necessary that their situs should de¬ 
pend upon the pleasure of the owner, and that they have 
the very situs which he wishes, when they have that of 
his own domicil* 8 

§ 378. On the other hand, D’Argentr6 says: De mobtiir 
bus alia censura est; qmniam per omnia ex conditione person- 
arum legem aedpiunt , et situm habere negantur, nisi affix a et 
cohcerentia, nec loco contineri dicuntur propter habilitatem mo- 
tionis et translatioms. Quare statidum de bonis mobilibus vere 
personate est , et loco domicilii judicium sumit; et quodcumque 
judex domicilii de eo statuit , ubique locum obtinet. Observaiio 
indubita est , mobilia personam sequi, nec situ judicari , aut a 
locis judicium accipere . 1 * * 4 Bouhier is quite as explicit. As 
movables (says he) have no fixed situs , and are easily 
transported from one place to another, according to the 
pleasure of the owner, therefore it is supposed, by a sort 
of fiction, that they adhere to his person; and from 
hence comes the maxim in our customary law, that 
movables follow the body or person of the owner; Meu- 


1 Rodenburg, De Divers. Stat tit. 1, ch. 2, sub finera; 2 Boullenois, Appx. 
p. 6 ; 1 Boullenois, Observ. 2, p. 25, 28 ; Id. Observ. 6, p. 140. *> 

* Rodenburg, De Divers. Stat tit. 2, ch. 5, § 16 ; 2 Boullenois, Appx. 48. 

* 1 Boullenois, Observ. 16, p. 223, 224 ; Id..Observ. 19, p. 338; Id. Prin. 
Gdn. S3, p. 8; 3 Burge, Comm, on Col. and For. Law, Pt 1 , ch. 20, p. 750, 
751. 

4 D’Argentr^, De Leg. Brit Tom. l,.Dcs Donations, art 218, Gloss. 6, n. 
30, p. 654; Liverm. Diss. § 213, p. 128, 129, 130; 1 Boullenois, Observ. 19, 
p. 839. 
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hies suivent le corps , ou la personne , — Mobilia sequuntur per 
sonam} 

§ 378 a. Burgundus puts the doctrine in the strongest 
form. Puto equidem (says he) mobilia sequi conddionem per¬ 
sonae, id est , si persona faerit servduti obnoxia , bom quoque ejus 
mobilia libera esse desinere, cum apud nos servdus majis sit 
bonorum , quam personae. Ut pitta ,, si quis nodus in simiU 
regione territorii Alostensis, inde postea aUo migraverit,. atque 
decesserit, bom ejus mobilia quocumque loco reperta, cedunt 
natalis soli Domino. Quia perinde haberi debent , ac si per 
eventum nativdatis , alienee se potestati , ac dominio defundus 
subjedsset. Non aider quam mobilia clerid , quae et condir 
tionem ejus sequuntur. Sed tamen, ut existimem , bona moventia, 
d mobilia da comitari personam , ut extra domicilium ejus ecu- 
seantur existere, adduci sane non possum. Quod neque rationi 
neque juri scripto congruat, sicuti nec dodorum opinionibus, aid 
forensi usu fir mat ur. Credo ego, mobilia comitari personam 
quamdiu domicilium non habet. Quod utique procedere poterrit y 
si quis domicilio relido mviget, vel der faciat, queerens quo se 
conferaty atque ubi domicilium constduat} Hertius says: Nam 
mobiles ex conddione personae legem accipiunt, nec loco contir 
nentur? 

§ 379. But, whether the one opinion or the other is 
^adopted, it has been truly remarked by Boullenois, that 
the same conclusion is equally true, that movables follow 


1 Bouhier, Cout. dc Bourg. ch. 25, § 2, p. 490; 1 Boullenois, Obs%rv. 19, 
p. 338. — Les meublea (says Cocbin) quelquc sorte qu'ils soient, suivent le dom¬ 
icile. Cochin, CEuvres, Tom. 5, p. 85, 4to. edit.; 2 Hcnrys, (Euvrtos, Lib. 4 , 
ch. 6, Quest. 105, p. 612; Id. 720; ante, § 362; 3 Burge, Comm, on Col. and 
For. Law, Pt 2, ch. 20, p. 750, 751; Fcelix, Conflit des Lois, Revue Etrang. 
et Frarnj. Tom. 7, § 32, p. 221, 222. 

• Burgundus, Tract 2, n. 20, p. 71, 72. 

• 1 Hertii, Opera, De Collis. Leg. § 4, n. 6, p. 122,128, edit 1787; Id. p. 174, 
edit 1716; ante, § 362. See J. Voet, Comm, ad Pand. Vol. 2, Lib. 38, tit 17, 
n. 34, p. 596. 
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the person. 1 The probability is, that the doctrine itself 
had not its origin in any distinction between real laws, 
or personal laws, or in any fictitious annexation of them 
to the person of the owner, or in their incapacity to have 
a fixed situs ; but in an enlarged policy, growing out of 
their transitory nature and the general convenience of 
nations. If the law rei sitce were generally to prevail in 
regard to movables, it would be utterly impossible for 
the owner, in many cases, to know in what* manner to 
dispose of the^j during his life, or to distribute them at 
his death; not only from the uncertainty of their situa¬ 
tion in the transit to and from different places, but from 
the impracticability^ of knowing, with minute accuracy, 
the law of transfers inter vivos , or of testamentary dispo¬ 
sitions and successions in the different countries in which 
they might happen to be. Any change of place at a 
future time might defeat the besf^considered will; and 
any sale or donation might be rendered inoperative, from 
the ignorance of the parties of the law of the actual situs 
at the time of their acts. These would be serious evils, 
pervading the whole community, and equally affecting 
the subjects and the interests of all civilized nations. 
But in maritime nations, depending upon commerce for 
their revenues, their power, and their glory, the mischief 
would be incalculable.. A sense of general utility, there¬ 
fore, must have first suggested the doctrine; and as soon 
as it was promulgated, it could not fail to recommend it¬ 
self to all nations by its simplicity, its convenience, and 
its enlarged policy. 2 * 4 


1 1 JBoullenois, Observ. 19, p. 839. See also J. Voct, ad Pand. Lib. 88, tit. 

17, § 34, p. 596; Holmes v. Remsen, 4 Johns. Ch. R. 487; 1 Burge, Comm, on 

Col. and For. Law, Pt. 1 , ch. 1 , p. 28, 29; Faelix, Conflit des Lois, Revue 
Etrang. et Franf. Tom. 7, 1840, p. 204, 205, 206. . 

4 See Harvey v. Richards, 1 Mason, R. 412; ante, § 872 a. Mr. Justice* 

53* 
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§ 380. But, be the origin of the doctrine' what it may, 
it has so general a sanction among all civilized nations, 
that it may now be treated as a part »of the Jus Gentium. 
Lord Loughborough has stated it with great clearness 
and force in one of his most elaborate judgments. “It is 
a clear proposition,” (said lie,) “ not only of the law of 
England, but of every country.in the world, where law 
has the semblance of science, that personal property has 
no locality. The meaning of that is, not that personal 
property has no visible locality; but that it is subject to 
that law which governs the person of tne owner; both 
with respect to the disposition of it, and with respect to 


Bayley, in delivering his opinion in the case of In re Ewin, 1 Cromp. & Jerv. 
156, said: “Now what is the rule with respeet to it? It is clear, from tho 
authority of Bruce v. Bruce, and the case of Somerville v. Somerville, that the 
rule is, that personal property follows the person, and it is not, in any respect, 
to be regulated by the situs ; and if in any instance the situs has been adopttft 
as the rule by which the property is to be governed, and the lex loci rei sit© 
resorted to, it has been improperly done. Wherever the domicil of the pro¬ 
prietor is, there the property is to be considered as situate; and, in the case of 
Somerville v. Somerville, which was a case in which there was stock in the 
funds of this country, which were at least as far local as any of the stocks men¬ 
tioned in this case are local, there was a question, whether the succession to that 
property should be regulated by the English, or by the Scotch rules of succes¬ 
sion. The Master of the Rolls was of opinion, that tho proper domicil of the 
party was in Scotland. And having ascertained that, the conclusion which he 
drew was, that the property in the English funds was to be regulated by the 
Scotch mode of succession; and if the executor had, as he no doubt would 
have, the power of reducing the property into his own possession, and putting 
the amount into his own pocket, it would be distributed by the law of the coun¬ 
try in which the party was domiciled. Personal property is always liable to 
be transferred, wherever it may happen to be, by the act of the party to whom 
that property belongs; and there are authorities that ascertain this point, which 
bears by analogy on this case, namely, that if a trader in England becomes 
bankrupt, having that wliich is personal property, debts, or other personal 
property, due to him abroad, the assignment under the commission of bank¬ 
ruptcy operates upon the property and effectually transfers it, at least 
-against all those persons who owe obedience to these bankrupt laws, the sub¬ 
jects of this country.” 
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the transmission of it, either by succession, or by the 
act of the party. It follows the law of the person. The 
owner in any country may dispose of his personal prop¬ 
erty. If he dies, it is not the law of the country, in 
which the property is, but the law of the country of 
which he was a subject, that will regulate the succes¬ 
sion.” 1 The same doctrine was recognized by Lord 
Chief Justice Abbott on another important occasion. 
u Personal property ” (said he) “ has no locality. And 
even with respect to that, it is not correct to say, that 
the law of England gives way to the law of the foreign 
country; but, that it is part of the law of England, that 
personal property should be distributed according to the 
Jus domicilii” 2 The same doctrine has been constantly 
maintained, both in England and America, with un¬ 
broken confidence and general unanimity. 3 
„ § 381. Foreign jurists are not less expressive in its 
favor. Constat inter omnes (says Bretonnier) qae les meubles 
suivent les personnes , ct se reglent suivant la covtume du domi - 


1 Sill v. Worswick, 1 H. Black. (390; Iloffman v. Carow, 22 Wend. R. 285, 
823. Sec Thomson v. Advocate-General, 12 Clark & Finn. 1. 

* Doe d. Birtwhistle v. Vardill, 5 Barn. & Cresw. 438, 451, 452; S. C. 6 
Bligh, R. 32 to 88 ; 2 Clark and Finn. R. 571. 

8 The authorities on this point are very numerous. Sec Henry on Foreign 
Law, p. 18, 14, 15 ; 4 Cowcn, R. 517, note; 2 Kent, Comm. Lect. 86, p. 428, 
&c., 3d edit; Id. p. 405 ; Karnes on Equity, B. 3, ch. 8, § 3, 4; Ersk. Inst. B. 
8, tit 2, § 40, p. 515; Dwarris on Statutes, 649,650; In re Ewing, 1 Tyrwhitt, 
R. 91 j 1 Rose, Bank. Cas. 4^8; 6 Barn. & Cresw. 451, 452; 2 Bell, Comm, 
p. 2 to p. 10,4th and 5th edit.; Pipon v. Pipon, Ambler, R. 25; Potter v. Brown, 
6 East, R. 180; Holmes v. Remsen, 4 Johns. Ch. R. 460; Guier v. O’Daniel, 

2 Binney, R. 849, note; Bruce r. Bruce, 2 Bos. & Pull. 229, note; Liverm. 
Diss. p. 128 to p. 182 ; De Sobrey u. De Laistre, 2 Harr. & Johns. R. 191, 224; 
Hunter v. Potts, 4 T. R. 182, 192; Phillips v. Hunter, 2 H. Black. 402, 405; 

Goodwin v. Jones, 8 Mass. R. 514, 517; Blake v. Williams, 6 Pick. R. 286, 
814 ; 8 Burge, Comm, on Col. and For. Law, Pt. 2, ch. 20, p. 749 to p. 753 ; 
French v. Hall, 9 N. Hamp. R. 187; Cockerell v. Dickens, 3 Moore, Priv. 
Coun. R. 98, 131, 132. 
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cile. 1 And he speaks but the common language of the 
continental jurists . 2 Pothier, after remarking that mov-, 
ables have no locality, adds : “ All things which have no 
locality, follow the person of the owner, and are conser 
quently governed by the law or the custom which gov* 
erns his person, that is to say, by that of the place of his 
domicil .” 3 Merlin adopts language equally general and 
exact. “Movables” (says he) “are governed by the law 
of the domicil of the owner, wherever they may be situ¬ 
ate; and this law of course changes with his change of 
domicil.” 4 * Bynkershoek asserts the principle to be so 
well established that no one has dared to question it: 
Adeo recepta hodie sententia est, ut nemo ausit contra hiscere . 6 
Huberus says: Verum in mobilibns nihil esse causce , cur aliud , 
quam jus domicilii sequamur ; quia res mobiles non kabent affec - 
tionem versus territorium , sed ad personam patrisfamilias dun - 
taxed , qui aliud , quam quod in loco domicilii obtinebat , volume 
obtinere non potest . 6 So that there seems a general, al¬ 
though not an entire harmony on this point between 
foreign jurists and domestic jurists . 7 * 


1 2 Henrys, CEuvrds, Lib. 4, Quest 127, p. 720. 

* See 1 Boullenois, Observ. 18, p. 328; Observ. 19, p. 339, 340; Bouhier, 
ch. 22, p. 429, § 79, ch. 25, p. 490, § 2; 5 Cochin, CEuvres, 85; Liverm. Diss. 
§ 212 to § 216, p. 129, 130; Huberus, De Confl. Leg. Lib. 1, tit. 3, § 15. See 
Foelix, Confiit des Lois, Revue Etrang. et Fran<j. Tom. 7, 1840, § 32 to § 35, p. 
221 to p. 229. 

* Pothier, Coutume d’Orldans, ch. 1, § 2, Tom.tO, p. 7, 4to edit; Id. Traite 
des Choses, § 3, Tom. 8, p. 109, 4to edit. 

* Merlin, Rdpert Biens, § 1, n. 12; Id. Meubles, § 1; Id. Loi, § 6, n. 3. 

* 2 Kent, Comm. Lect. 37, p. 429, 3d. edit; Bynkershoek, Quest Priv. 
Juris. Lib. 1, cap. 16, p. 179, 180, edit 1744. Bynkershoek, in the passage 
here referred to, is speaking of the right of succession ; but his language has 
been thought susceptible of a broader interpretation. See post, § 483. 

4 Huberus, P. 1, Lib. 3, Tom. 1, De Success, ab Intest n. 21 (s). 

T See Faelix, Confiit des Lois, Revue Etrang. et Fran^ Tom. 7, 1840, § 32 to 

§ 35, p. 221 to 229. See also Muhlenbruch, Doctr. Pand. Tom. 1 , Lib. 1 , § 72, 
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| 382. When, however, we speak of movables, as fol¬ 
lowing the peiSon of the owner, and as governed by the 


73, p. 166 to p. 170, who seems to make the law rei situs govern, in many 
cases, as well with respect to movables as immovables. Jura, quae proximo 
rebus sunt scripta, vcl quas ad dominii causam spcctant, &c. &c., cestimantur ex 
legxbus ejus civitatis, ubi sit® res, do quibus agitur, atque collocates, nullo rerum 
immobilium atque mobilium habito discriminc. Id. § 72. Mr. Fcelix says on 
this subject: “ Par la nature des choscs, les mcubles, soit corporels, soit incor- 
porels, n’ont pas, & fdgal des immeublcs, une assiettc fixe dans l’endroit ou ils 
se trouvent de fait: ils dependent ndeessairement de la personne de llndividu, 
k qui ils appartiennent; et ils subissent la destination, qu’il leur donne. 
Chaque individu dtant ldgalement censd avoir rcuni sa fortune au lieu de son 
domicile, e’est-k dire au siege principal de scs affaires, on a toujours regardd en 
droit les meubles comme se trouvent au lieu du domicile de celui, k qui ils ap- 
partiennent; peu importe si, de fait, ils sc trouvent ou non au dit lieu. Par 
une fiction ldgale, on les considdre comme suivant la personne, et comme dtant 
soumis h la meme loi, qui rdgit I’d tat et la capaeite de cette personne; et nous 
avons vu (supra n° 21) que cette loi est cello du domicile (mobilia sequuntur 
personam; mobilia ossibus inherent.) En d’autres termes, le statut personnel 
gouverne les meubles corporels ou incorporels. Ce statut est a leur egard rdel 
par suite de la fiction, qui les repute se trouver au lieu rdgi par ce mdme statut. 
Tel a toujours etd le sentiment presque unanime des auteurs et des cours de 
justice. Tdmoins Dumoulin, Chopin, Bretounier, D'Argcntrd, Brodeau, Le¬ 
brun, Poullain du .Parc, Burgundus, Rodcnburg, Abraham k Wesel, Paul 
Voet, John Voet, Sandd, Christin, Gaill, Carpzov, Wernher, Mcvius, Franzke, 
Boullenois, Pothier, Struve, Lcyser, Huber, llert, Hommel, Danz, Gluck, Thi- 
baufc, Merlin, MM. Mittermaier, Ilauss, Meier, Favard, Duranton, Story, 
Wheaton, Rocca, et Burge. Trois auteurs seuloment ne sont pas entidrement 
d’accord, en cette matidre, avec ceux que nous venons de citcr: ce sont Titt- 
man, M. Muhlenbruch, et M. Eiehhorn. Le premier, en soumettant les meubles 
h la mdme loi, qui rdgit les immcubles, ne s’attache qu’k l’un des cas exccption- 
nels, dont nous parlerons au n® 33 ci-aprds, sans examiner la regie elle-mem^. 
M. Muhlenbruch repousse toute distinction entre les meubles et les immeubles 
par rapport k la loi, qui les rdgit, par le seul motif, que l’opinion contraire dta- 
blirait une diffdrence entre la succession dans les immeubles et celle dans les 
meubles du mdme individu; nous demonterons au n® ci-aprds la necessity de 
reConnaitre cette diffdrence. M. Eiehhorn, en rejetant fapplication do la loi 
de la r situation des meubles, n’admet cependantla regie, qu'avec la modification, 
que, selon les circonstances, il faudra appHquer la loi du lieu ou la cause se 
plaidera: il cite comme exemple le cas ou le ddfendeur en revendication in- 
▼oque la maxime, qu'en fait de meubles possession vaux titre.” Fcelix, Conflit 
des Lois, Revue Etrang. et Franc;. 1840, Tom. 7, § 82, p. 222 to p. 224. 
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law of his domicil, we are to limit the doctrine to the 
cases in which they may be properly said ^o retain their, 
original and natural character. For movables may be¬ 
come annexed to immovables, either by incorporation, or 
as incidents; and then they take the character of the 
latter. 1 Thus in the language of the common law, mov¬ 
ables, annexed to the freehold, are deemed a part of the 
latter. Such are the. common cases of fixtures of per¬ 
sonal property in houses, in mills, and in other heredita¬ 
ments, whether for use or for ornament. In the law of 
foreign countries a similar distinction is recognized ; and 
wherever movables become thus fixed by operation of 
law, or by the express determination of the owner, they 
are deemed a part of the immovable property. 2 John 
Voet ranks them among immovables. Idemque statuendum 
in mobilibus, per patrisfamilias destinationcm perpetui us&s gratid 
ad cerium locum,, domum pida, vel fundum, delatis, ita ut perpe- 
tuo illic istius usus causd mansura sint, etiamsi vel nunquam imr 
mobilibus ncduraider jungenda sint, vel ex destinatime jungenda, 
necdum tamen inceperint immobilibus juncta esse, modo ad ipsas 
cedes fundosve, quibus jungenda sunt, delata fubint? Among 
the class of immovables are also ranked (as - we have 
seen) heritable bonds by the Scottish law, and ground- 
rents, and other rents charged on lands. 4 


^ Ante, § 871 ; post, § 447. 

* Pothier, Traits des Choses, § 1; Id. Coutume d’Orl^ans, ch. 8, art. 46, 47, 
48,;. Merlin, Expert Biens. § 1, n. 18, § 2, n. 1; Id. Meubles, § 2, 8; 1 Bell, 
Comm. § 660, p. 648 to p. 652, 4th edit.; 2 Bell, Comm. p. 2, 8, 4, 4th edit.; 1 
Bell, Comm. p. 752 to p. 755, and 2 Bell, Comm. p. 1 top. 10; 1 Boullenois, 
Observ. 19, p. 340, 841 ; 1 Karnes on Equity, B. 8, ch. 8, §8; Ersk. Inst B. 8, 

tit 9, § 4. . 

* J. Voet, ad Pand. Lib. 1, tit 8,%». 14, p. 67. 

* * 1 Bell, Comm. § 660, p. 648 to p. 652; 2 Bell, Comm. p. 2, 8, 4, 4th edit; 
Ersk. Inst B. 2, ch. 2, § 9 to § 20; Pothier, Traits des Choses, § 3 ; ante, § 806, 
867, and note; post, § 447. 
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i ^ 383. It follows, as a natural consequence of the rule 
which we have 4 been considering, (that personal property 
has no locality,) that the laws of the owner’s domicil 
should in all cases determine the validity of every trans¬ 
fer, alienation, or disposition made by the owner, whether 
it be inter vivos , or be post mortem,} And this is regularly 
true, unless there is some positive or customary law of 
the country where they are situate, providing for special 
cases, (as is sometimes done,) or from the nature of' the 
particular property, it has a necessarily implied locality. 1 2 
Lord Mansfield has mentioned, as among the latter class, 
contracts respecting the public funds or stocks, the local 
nature of which requires them to be carried into execu¬ 
tion according to the local law. 3 * * * * 8 The same rule may 
properly apply to all other local stock or funds, although 
of a personal nature, or so made by the.local law, such 
as Bank stock, Insurance stock, Turnpike, Canal, and 
Bridge shares, and other incorporeal property, owing its 


1 Livermore, Diss s § 215 to § 220 , p. 130 to p. 137; French v. Ilall, 9 N. 
Ilamp. R. 137; Sessions v. Little, 9 N. Ilamp. R. 271; Rue High, Appellant, 

2 Doug. Mich. 522. 

* Mr. Chief Justice Tilghman on one occasion said: “The proposition,” 

(that personal property has no locality, but is transferred according to the law 

of the country in which the owner is domiciled) “ is true in general, but not 
to its utmost extent, nor without several exceptions. In one sense personal 

property has locality that is to say, if tangible, it has a place in which it is 
situated, and if invisible, (consisting of debts,) it may be said to be in the place* 
where the debtor resides; and of these circumstances the most liberal nations 
have taken advantage, by making such property subject to regulations which 
suit their own convenience.” “ Every country has a right of regulating the 
transfer of all personal property within its territory; but when no positive 
regulation exists, the owner transfers it at his pleasure.” Moreton v. Milne, 6 
Binn. R. 3615,8 Burge, Comih. on Col. and For. Law, Pt 2 , eh. 20 , p. 751, 

752 5 ante, § 364, and note. * 

8 Robinson v. Bland, 2 Burr. R. 1079; S. C. 1 W. Black. R. 247; ante, 
§ 364. 
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existence to, or regulated by, peculiar local laws. 1 No 
positive transfer can be made of such property, except 
in the manner prescribed by the local regulations. 2 But, 
nevertheless, contracts to transfer such property would 
be valid, if made according to the Lex domicilii of the 
owner, or the Lex loci contractus , unless such contracts 
were specially prohibited by the Lex rei sitce; and the 
property would be treated as personal, or as real, in the 
course of administration, according to the local law. 8 

§ 384. Subject to exceptions of this and the like na- 


1 2 Bell, Comm.*p. 4, 5, 4th edit.; Id. p. 1 to 10, 5th edit.; 1 Bell, Comm, 
p. 65, 67, G8, 4th edit; Id. p. 105 to p. 108, 5th edit.; 3 Burge, Comm, on Col. 
and For. Law, Pt 2, ch. 20, p. 750, 751, 752. — Mr. Burge, says, that although 
stocks of this nature can only be transferred according to the forms of the 
Jex rei sitae, so as to confer a legal title on the purchaser; yet it will give the 
purchaser a right of.action to compel the vendor to make a transfer in the 
manner required by the local law. Ibid.; ante, § 864, note. Erskine, in his 
Institutes, (B. 3, tit. 9, § 4,) puts the like exceptions. “We must except,” 
says he, “ from this general rule,, as Civilians have done, certain movables, 
which by the destination of the deceased arc considered as immovables. 
Among these may be reckoned the shares of the trading companies, or of the 
public stocks of any country, for example, the Banks of Scotland, England, 
and Holland, the South Sea Company, &c., which are, without doubt, de¬ 
scendible, according to the law of the State where such stocks are fixed. But 
the bonds or notes of such companies make no exception from the general 
rule. They are accounted part of the movable estate of the deceased.” Ante, 
§ 364, 365 ; Post, § 398; Robertson on Successions, p. 94, 95. See Attor. Gen. 
v. Dimond, 1 Cromp. & Jerv. 856, 870, 371; Attor. Gen. v. Hope, 1 Cromp. 

. Mees. & Rose. 538; S. C. 8 Bligh, R. 44; S. C. 2 Clark tRd Finnell. R. 84 ; 
Att. Gen. v. Bouwens, 4 Mees. & Welsh. 171, 191, 192, 198; post, § 482. 

• Though stock abroad may be, as to its transfer, affected by the local laws, 
it is not to be treated, as of course, as partaking of the character of real estate 
and descendible as such. On the contrary, if it be by the local law personal 
estate, it may be disposed of by an administration, as such; and the title 
passes, if it be made in the forms prescribed by the foreign law. See Attor. 
Gen. v. Dimond, 1 Tyrwhitt, R. 243. In the matter of Ewing, 1 Tyrwhitt, R. 

, 91; Ersk. Inst. B. 3, tit. 9, § 4; 1 Bell, Comm. p. 65; 2 Bell, Comm. p. 4, 5, 
4th and 5th edit.; ante, 364, 865. 

• Abbott on Shipp. Pt. 1, ch. 2, § 10; 1 Chitty on Comm, and Manuf. 506, 
558,569, &c.; 2 Kent, Comm. Lect. 45, p. 145, 146, 3d edit. 
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tare, (such as the, statutable transfer of ships, and of 

• goods in the warehouses, or in the docks of a govern¬ 
ment, which would fall within the same predicament,) 
the general rule is, that a transfer of personal property, 
good by the law of the owner’s domicil, is valid, wher¬ 
ever else the property may be situate. 1 But it does not 
follow, that a transfer made by the owner, according to 
the law of tl\p place of its actual situs , would not as com¬ 
pletely devest his title; nor even that transfer by him in 

• any other foreign country, which would be good accord¬ 
ing to the law of that country, wpuld not be equally 
effectual, although he might not have his domicil there. 
For purposes of this sort, his personal property may in 
many cases be deemed subject to his disposal, wherever 
he may happen to be at the time of the alienation. 
Thus, a merchant, domiciled in America, may doubtless 
transfer his personal property according to the law of 
his domicil, wherever the property may be. But, if he 
should direct a sale of it, or make a sale of it in a foreign 
country, where it is situate at the time, according to the 
laws thereof, either in person or by an agent, the validity 
of such a sale would scarcely be doubted. If a merchant 
is temporarily abroad, he is understood to possess a gen¬ 
eral authority to transfer such personal property as ac¬ 
companies his person wherever he may be; so always 
that he does«not violate the law of the country where 
the act is done. 2 The general convenience and freedom 
of commerce require this enlargement of the rule; for 


* 1 Kames on Equity, B. 3, ch. 8, § 8. — In tho case of a movable subject 
(says Erskine) lying in Scotland, the deed of transmission, if perfected accord¬ 
ing to the lex domicilii, is effectual to carry the property, for movables have 
no permanent situation. Ersk,. Inst. B. 3, tit 2, § 40, p. 515; 3 Burge, Comm. , 
on Col. and For. Law, Pt. 2, ch. 20, p. 750, 751, 752; ante, § 364, note. 

* See 1 Karnes on Equity, B. 3, ch. 8, § 3. 

CONFL. 54 
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otherwise the sale of personal property actually situate 
ih a foreign country, and made according to the forms 
prescribed by its laws, might be declared nuU and void 
in the country of the domicil of the owner. In the ordi¬ 
nary course of trade with foreign countries, no one 
thinks of transferring personal property according to the 
forms of his own domicil; but it is transferred according 
to the forms prescribed by the law of the* place where 
the sale takes place. 

§ 385. A question, involving other considerations, may 
be presented ; and that is, whether a transfer of personal 
property is good, which is made according to the law of 
the owner’s domicil, but not in conformity to the law of 
the place where it is situate ? And whether there is any 
difference in such a case between the transfer being 
made by the owner in his place of domicil, or its being 
made in the place m stice ? For instance, let us suppose 
that, by the law of the domicil of the owner, a sale of 
goods is complete and perfect to pass the title without 
any delivery; and that, by the law of the place of their 
situs the sale is not complete until delivery. In such a 
case, if the transfer of the goods is made in the domicil 
of the owner, would it be valid without any delivery 
thereof, so as to pass the title against third persons ? If 
it would, in such a case, what would be the effect if the 
transfer was made in the place where the goods were 
situate, without any such delivery ? 

§ 386. The former question has been much discussed 
in the courts of Louisiana, from a supposed difference be¬ 
tween the rule of the common law and that of the civil 
law on this subject. By the common law a sale of goods 
is, or may be, complete without delivery. 1 But by tjie 


1 The common law deems a sale, as between the parties, complete without 
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law.of Louisiana, delivery is .necessary to complete the 
transfer, according to the well-khpwn rule of the civil 
law: Traditiordbus et uqucapionibus domima rerym nop npdi* 
pactis , transferuntur} Upon the fullest examination, and 
after repeated arguments, the Supreme Court of Louis¬ 
iana have held the doctrine, that the transfer of personal 
property in that State is not complete, so as to pass the 
title against creditors, unless a delivery is made in con¬ 
formity to the laws of that State, although the transfer 
is made by the owner in his foreign domicil, and would 
be good without delivery by the laws of that domicil. 2 

§ 387. The reasoning by which this doctrine is main¬ 
tained, is most fully developed in a case in which a trans^ 
fer of a part of a ship was made in Virginia, the ship at 
the time of the sale being locally at New Orleans; and, 
before any delivery thereof, she was attached by the 
creditors of the vendor. 3 It was, therefore, a case of 


delivery; but not as to third persons. If, therefore, a sale is made, the pur¬ 
chaser, in order to complete his title against creditors and other purchasers, 
must take possession within a reasonable time. Where the property is at sea 
at the time, and is incapable of delivery, there the title is complete without 
delivery. But it may be lost by an omission to take possession within a rea¬ 
sonable time after its arrival in port. See Meeker v. Wilson, 1 GalL R. 419 ; 
1 Black. Comm. 446, 448; 2 Kent, Comm. 492, 493, 498; Id. p. 515 to 522; 
Bohlen v. Cleaveland, 5 Mason, R. 174; 3 Chitty on Comm, and Manuf. ch. 5, 
§ 2, p. 272, &c.; Lanfear v. Sumner, 17 Mass. R. 110 ; Bigelow’s Digest, Sale, 
A. B.; post, § 389. See also Long on Sales, by Rand, edit. 1839; ch. 7, p. 
259, to p. 807. 

1 Cod. Lib. 2, tit 3, 1, 20; Olivier v. Townes, 14 Martin, R. 93,102 ; Norris v. 
Mumford, 4 Martin, R. 20; Durnford v. Brook’s Syndics, 3 Martin, R. 222,225. 

• The point appears to have been first decided in Norris v. Mumford, 4 Mar¬ 
tin, R. 20; and it has been repeatedly since adjudged in other cases, and par¬ 
ticularly in Ramsay v. Stevenson, 5 Martin, R. 23; Fisk v. Chandler, 7 Mar¬ 
tin, R. 24; and Olivier v. Townes, 14 Martin, R. 93. Mr. Livermore has con¬ 
tested the doctrine assert^! in these decisions with great earnestness and ability. 
Liverm. Dias. § 220 to § 223, p. 137 to p. 140.* See Taylor v. Boardman, 25 
Verm. 689; Wait v. Hill, 12 Barbour, 685. 

• Olivier v . Townes, 14 Martin, R. 93, 102. 
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conflict of rights between the creditor and the purchaser. 
The learned Judge, 1 who delivered the opinion of the 
Court on that occasion, said : “ The position assumed in 
the present case is, that by the laws of all civilized coun¬ 
tries, the alienation of movable property must be deter¬ 
mined according to the laws, rules, and regulations in 
force, where the owner’s domicil is situated. Hence, it is 
insisted, that, as by the law existing in the State where 
the vendor lived, no delivery was necessary to complete 
the sale, it must be considered as complete here; and, 
that it is a violation of the principle just referred to, to 
apply to the contract rules, which are peculiar to our 
jurisprudence, and different from those contemplated by 
the parties to the contract.” 

§ 388. u We readily yield an assent to the general 
doctrine for which the appellee contends. He has sup¬ 
ported it by a variety of authorities drawn from different 
systems of jurisprudence. But some of those very books 
furnish also the exception on which we think this case 
must be decided, namely, that 6 when those laws clash 
with, and interfere with the rights of the citizens of the 
countries where the parties to the contract seek to en¬ 
force it, as one or other of them must give way, those 
prevailing, where the relief is sought, must have the 
preference/ Such is the language of the English books 
to which we have been referred; and Huberus, whose 
authority is more frequently resorted to on this subject 
than that of any other writer, because he has treated it 
more extensively and with greater ability, in his Treatise 
De Conftidu Legum, (n. 11,) tells us, Effecta cpniraduum , 
certo loco initorum , pro jure lod illius alibi quoque observantur, 
si nullum inde civibus alienis creetur prej^dicium, & jure sibi 


1 Mr. Justice Porter. 
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qucestto . The .effects of a contract entered into at any 
placet, will be allowed, according to the law of that place 
in other countries, if no inconvenience will result there¬ 
from, to,the citizens of that other country, with respect 
to the right whioh they demand. This distinction ap¬ 
pears to us founded on the soundest reasons. The muni¬ 
cipal laws of a country have no force beyond its territo¬ 
rial limits; and when another government permits these 
to be carried into effect within her jurisdiction, she does 
so upon a principle of comity. In doing so care must be 
taken that no injury is inflicted on her own citizens; oth¬ 
erwise justice would be sacrificed to courtesy. Nor can 
the foreigner or stranger complain of this. If he sends 
his property within a jurisdiction different from that 
where he resides, he impliedly submits it to the rules and 
regulations in force in the country where he places it. 
What the law protects, it has a right to regulate. A 
strong evidence of this is furnished by the doctrine in 
regard to successions. The general principle is, that the 
personal property must be distributed according to the 
law of the State where the testator dies ; but, so far as it 
concerns creditors, it is governed by the law of the coun¬ 
try where the property is situated. If an Englishman or 
a Frenchman dies abroad and leaves effects here, we reg¬ 
ulate the order in which his debt^are paid by our juris¬ 
prudence, not by that of his domicil.” 1 

§ 389. “We proceed to examine,whether giving effect 
to the law of Virginia, on the contract now set up, would 
be working an injury to this Stkte, or its citizens. In 
doing this^ we must look to the general doctring, and the 
effect it would have on our ordinary transactions, as well 
as its operation in this particular case. If we held here, 


1 Port, § 524. 
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that this sale can defeat the attachment, we should, on 
the same principle, be obliged to decide, that the claim¬ 
ant would hold the object sold in preference to a second 
purchaser, to whom it was delivered; the rule being, 
that, when the debtor can sell, and give to the buyer a 
good title, the creditor can seize; or, in other words, 
where the iirst sale is not complete as to third persons, 
the creditor may attach and acquire a lien. 1 In relation 
to movable property, our law has provided, that delivery 
is essential to complete the contract of sale, as to third 
parties. This valuable provision, by which all our citi¬ 
zens are bound in their dealings, protects them from the 
frauds, to which they would be daily subjects, were .they 
liable to be affected by previous contracts, not followed 
by the giving of possession. The exemption contended 
for here, in behalf of the residents of another State, 
would deprive them of that protection, wherever their 
rights, as purchasers, came in contact with strangers; a 
protection which, it may be remarked, it is of the utmost 
importance, owing to our peculiar position, that we 
should carefully maintain. This city is becoming a vast 
storehouse for merchandise sent from abroad, owned by 
non-residents, and deposited here for sale; and our most 
important commercial transactions are in relation to 
property so situated. If the purchasers of it should be 
affected by all the previous contracts made at the owner’s 
domicil, although unaccompanied by delivery, it is easy 
to see, to what impositions such a doctrine 4 would lead; 
to what inconvenience* it would expose us; and how 
severely ^t would check and embarrass ous dealings. 
However anxious we may be to extend courtesy, and 
afford protection to the people of other countries, who 




1 McNeil v. Glass, 13 Martin, R. 261. 
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come themselves, or send their property, within our ju¬ 
risdiction, we cannot indulge our feelings so far, as to give 
a decision, that would let in such consequences as we' 
have just spoken of. It would be giving to the foreign 
purchaser an advantage which the resident has not; and 
that, frequently, at the expense of the latter. This, in 
the language of the law, we think, would be a great 
inconvenience to the citizens of this State; and, there¬ 
fore, we cannot sanction it.” 1 

§ 390. There is certainly great force in this reason¬ 
ing upon general principles. And no one can seriously 
doubt, that it is competent for any State to adopt such 
a rule in its own legislation, since it has perfect jurisdic¬ 
tion over all property, personal as well as real, within its 


1 Olivier v. Townes, 14 Martin, R. 97 to 103. See also Moye v. Way, 8 Ire¬ 
dell, Eq. R. 131. But see 1 Kames on Equity, B. 3, ch. 8, § 3. — The doctrine 
of this case seems supported by that of Lanfear v. Sumner, (17 Mass. R. 110,) 
although in the latter case the Court do not found their judgment upon any 
supposed conflict between foreign and domestic laws. There can be little 
doubt that the sale and assignment in Philadelphia in that case was a complete 
transfer by the Lex loci contracts; and there was certainly legal diligenco in 
endeavoring to obtain possession after the sale. The Court, however, thought 
that delivery was essential to. perfect the transfer by the law of Massachusetts; 
and, as there had been no delivery until the property was attached by the 
attaching creditor in Massachusetts, they decided in favor of the title of the 
latter against the vendee. The Court also said, that, where each of the parties 
claimed the same goods by a legal title, he who first obtained possession .would, 
hold against the other; and for this principle they relied on Lamb Durant, 
12 Mass. R. 54; and Caldwell v. Ball, 1 T. R. 205. The former case is cer¬ 
tainly in point. But in the latter the decision was in favor of the party who 
first had acquired a legal title by the prior indorsement of the bills of lading to 
him. “ Whoever,” said Ashhurst, J., “ was first"5n possession (not of the goods, 
but) of either of these bills of lading, had the legal title vested in* him.” Bul- 
ler, J., said: 11 Both parties claim under T.; but'F. & Co. have the first legal 
right, for two bills of lading were first indorsed to them.” But see Conrad t>. 
Atlantic Insurance Co: 1 Peters, Sup. C. R. 386, 445; Nathan v. Giles, 5 
Taunt. R. 558; Bohlen v. Cleveland, 5 Mason, R. 174. 
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own territorial limits. 1 Nor can such a rule, made for 
the benefit of innocent purchasers and creditors, be 
deemed justly open to the reproach of being founded in 
a narrow or a selfish policy. But, how far any court of 
justice ought, upon its own general authority, to inter¬ 
pose such a limitation, independently of positive legisla,- 
tion, has been thought to admit of more serious ques¬ 
tion ; since the doctrine, which it unfolds, aims a ^ireqjt 
blow at the soundness of the policy, on which the gen¬ 
eral rule, that personal property has no locality, is itself 
founded. 2 * It is not, indeed, very easy to reconcile it 
with the doctrine maintained by Lord Loughborough, 
(which has been already cited,) 8 or with other cases to 
the same effect. Nor is it easy to say, to what extent 
it may be pressed in subversion of the general rule; 
since every country has so many minute regulations in 
regard to the transfers of personal property incorporated 
into its municipal code, each of which may be properly 
deemed beneficial to its own government, or to the inter¬ 
ests of its citizens. 4 * 

§ 391. Another case, illustrative of the doctrine, may 
be stated. A ship belonging to New York, and owned 
there, was transferred, while at sea, according to' the 


1 See Liverm. Diss. § 221, p. 137, 138; Id. § 249, p. 159 to p. 162 ; Hall v. 
Campbell, Cowp. R. 208; Hunter v. Potts, 4 T. R. 182, 192; Phillips v. Hunter, 

2 H. Bl. 402,405; Sill v. Worswick, 1 H. Bl. R. 673', 690, 091; Davis v. Jaquin, 
5 Harr. & Johns. R. 100. 

* See Livermore, Diss. § 221 to § 223, p. 1&7 to p. 140. 

• Ante, § 380; Sill v. Worslirick, 1 H. Bl. 690. See also 1 Karnes on Equity, 
B. 3, cL 8, § 3; Ersk. Inst. B. 3, tit 2, § 40; Bruce ta Bruce, 2 Bos. & Pull. 
229, note 231; Hunter v. Potts, 4 T. R. 182, 192; Phillips v. Hunter, 2 H. Bl. 
402, 405. 

4 Mr. Burge manifestly deems the decision untenable. 3 Bulge, Comm, on 

COl. and For. Law, Pt 2, ch. 20, p. 768,* 764. 
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lkw of the owner’s domicil; and the ship subsequently 
arrived at New Orleans, and was attached by creditors^ 
before any delivery thereof to the vendee. The ques¬ 
tion was, whether the attachment overreached the title 
by the transfer. The Supreme Court of Louisiana held 
that it did not; and that the transfer was valid to all 
intents and purposea The Court took the distinction, 
that the transfer was complete before the Louisiana laws 
could locally attach upon it. “ In the present case (said 
the Court) the ship, the subject of the sale, was a New 
York ship, and the vendor and vendee resident in New 
York. If, therefore, according to the Lex loci contracttits, 
that of the domicil of both parties, the sale transfers the 
property without a delivery, it did eo imtanti , or not at 
all. In transferring it, it did not work any injury to 
the rights of the people of another country; it did not 
transfer the property of a thing within the jurisdiction 
of another government. If two persons in any country 
choose to bargain, as to the property which one of them 
has in a chattel not within the jurisdiction of the place, 
they cannot expect, that the rights of persons in the 
country, in which the chattel is, will be permitted to be 
affected by their contract. But, if the chattel be at sea, 
or in any other place, if any there be, in which the law 
of no particular country prevails, the bargain will have 
its full effect, eo instanti, as to the whole world. And the 
circumstance of the chattel being afterwards brought 
into a country, according to the laws of which the sale 
would be invalid, would* not affect it.” 1 But if the ship 
had been, at the time of the sale, in New Orleans, and 
she had been attached before an actual delivery to the 


Thuret v. Jenkins, 7 Martin, 818, 858, 854. 
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vendee, the title of the attaching creditor would have 
prevailed. 1 

| 392. But, let us suppose two persons, each claiming 
as purchaser, under different transfers of the same per¬ 
sonal property, one by a transfer from a partner in the 
place where the property is locally situate, and another 
b y a transfer made by the*other partner in the domicil 
of the firm; and by the law of the latter place, delivery 
is not essential to complete the transfer'; but by the law 
of the former it is; which title is to prevail ? According 
to the doctrine held in Louisiana, the title of the pur¬ 
chaser in the place rei sitce ought to prevail. 2 And that 
doctrine seems confirmed by the reasoning in certain de¬ 
cisions of the Supreme Court of Massachusetts, although 
the precise point as to the conflict of laws was not liti¬ 
gated, and the law of Massachusetts was supposed to 
require a delivery to complete the title. 3 

§ 393. A case somewhat different has been put by the 
Supreme Court of Louisiana. “ If (say the Court) A. and 
B. be partners in New Orleans, and C. purchases from A. 
aquantity of cotton in the warehouse of the firm; will 
his right thereto, if he take instant possession of it, be 
affected by a sale made a few days before by B. in 

Natchez or Mobile? Will not C. be listened to in his 

* 

own State, when he shows, that by the Lex fori, by that 
of Loci contractus, by that of the domicil of his vendors, 
and of his own, the sale and delivery vested’the prop¬ 
erty ? ” 4 The case is certainly very strongly pu£ But, 


1 Price v. Morgan, <1 Martin, R. 707; ante, § 386 to § 889. 
a Ramsay v. Stevenson, 5 Martin, R. 23, 77, 78; Thuret v. Jenkins, 7 Mar¬ 
tin, R. 858. i 

* See Lamb v. Durant, 12 Mass. R. 54; Lanfear v. Sumner, 17 Mass. R. 110; 
ante, § 386, 389, note. 

* Thuret v. Jenkins, 7 Martin, R. 958. 
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after all, it must entirely depend upon the point, whether 
the prior transfer at Natchez or Mobile conveyed a per¬ 
fect title by the law of those places, without delivery; 
and if so, whether the Lex rei sitce ought to prevail 
against it ? If no delivery were required by the law of 
Louisiana to perfect the title, the Natchez or Mobile pur¬ 
chaser would prevail, even in the Courts of Louisiana, 
against the purchaser in New Orleans, whatever might 
be the apparent hardship of the case under all the cir¬ 
cumstances. 

§ 394. On the other hand, let us take the case of a 
shipment of goods from England to New Orleans, on 
account and risk of a merchant domiciled in England, 
who owes debts in New Orleans ^and a subsequent trans¬ 
fer of the bill of lading in England to a purchaser, after 
their arrival at New Orleans, but before the unlading 
thereof. Could a creditor of the shipper at New Orleans 
in such a case, by an attachment, oust the title of the 
purchaser, because there had been no delivery to the 
purchaser under the bill of lading ? By the law of Eng¬ 
land, 1 and, indeed, by that of many other commercial 
States, the legal title of the goods passes by the mere 
indorsement and delivery of the bill of lading, without 
anj” actual' possession of the goods by the purchaser. 3 
Would such a title so acquired be devested by the want 
of a delivery according to the laws of Louisiana ? If so, 
it would fhost materially impair the confidence which 
the commercial world have hitherto reposed in the uni- 


1 Lickbarrow v. Mason, 2 T. R. 63; Abbott on Shipp. Pt 3, ch. 9, § 16. 
a By the old French law, bills of lading were not negotiable, bo as to pass a 
title in the property to the assignee, but only gave him a right of action subor¬ 
dinate to the rights of third persons. 1 Emdrig. Assur. ch. 11, § 3. By the 
Code of Commerce, (art 281,) bills of lading are now negotiable, so as to pass 
the property to the indorsee. See 3 Pardessus, Pt. 3, tit 4, ch. 3, art 727. 
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versal validity of the title acquired under a. bill of, lad¬ 
ing. No opinion is intended to be here expressed on 
point by the Author; but it is presented, in order 
to .show, that the doctrine is not without its embarrass¬ 
ments. 4 

» § 395. If, however, the doctrine of the law. rei sites is 
to prevail over that of the law of the place of the trans¬ 
fer in some cases, even in respect to movables, what is to 
be said in relation to assignments of choses in action or 
debts due by debtors, resident in a foreign country ? 
Would an attachment before notice, defeat such assign¬ 
ments in favor of the attaching creditor, although notice 
of the assignment should be afterwards given to him 
within a reasonable time ? 1 By the law of some coun¬ 
tries, an assignment of a debt is good without any notice 
to the debtor, and takes effect instanter; by the law of 
.other countries, notice is necessary to perfect the title. 2 
Would an assignment of a debt in the creditor’s domicil, 
where it would be good without any such notice, be in¬ 
effectual, if the debtor resided in a country where such 
notice would be necessary ? Suppose an . attachment 
made by a creditor, in the intervening period between 
'the time of the assignment and the notice; would the 
assignment or the attachment be entitled to a prefer¬ 
ence ? 8 By the Scottish law a creditor may assign his 
debt to another person ; but the transfer is nof complete, 
so as to vest the title absolutely in the assignee, until 
notice of the assignment,* or, (as the Scotch phrase is,) 
until an intimation .of the assignment is given to the 


^ * 1 N * 

* See 8$1 v. Worswickf 1 H. Bl. 691, 692; Bohlen v. .Cleveland, 5 H$ason, ft. 
174. See Jlo^mes v. Bemsen, 4 Johng. Ch. R. 460; Lewis v. Wallis, §Jir 
Th omas Jopef, R. 223; 1 Karnes, Equity, B. 3, $h. 8, § 3, p. 844". 

* 9 Burger Compn on Col. and For. Law, Ft. 2, ch. SO, p.*777, 778r - 

* SeQ Ip Re, Wilson, cited 1 H. Bl. 691, 692 ; Post, § 899 a. 
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debtor. 1 If, therefore, an assignment is made, a creditor 
of the original creditor may ? before such intimation, 


1 See In Re,-Wilson, cited 1 II. Bl. 691, 692; Post, § 399 a; Sclkrig v. 
Davis, 2 Rose, Bank. Cases, 315} Stein’s Case, 1 Rose, Bank. Cases, 481 ; 2 
Bell, Comm, p, 21, 22, 23, 4th edit.; Id. p. 16 to 23,5tli edit.; 3 Burge, Comm, 
on Col. and For. Law, Pt. 2, ch. 20 , p. 777 , 778 . But sec In re Wilson, cited 
1 H. Bl. 691, 692. — Iliave stated the law of Scotland, as I understand it to 
be stated in the opinion of Lord Eldon, in Sclkrig v. Davis, (2 Rose, Bank. 
Cas. 315; 2 Dow. R.'230, 250,) though it would seem to be exactly liko the 
Massachusetts law stated in the next section (§ 396)? And so it was under¬ 
stood by Lord Hardwicfte and Lord Loughborough. The following passage 
from the judgment of the latter, in Sill v. Worswick, (l II. Black. R. 691, 692,) 
gives a very exact view of their opinions. “ A question of this nature came 
before Lord Hardwickc very largely in the bankruptcy of Captain Wilson* 
With the little explanation I am enabled to give of that case, in which the 
Court of Sessions entirely concurred with Lord Ilardwicke, the distinctions 
will be apparent. There were three different sets of creditors,.who claimed, 
subject to the determination of the Court, on the ground that Wilson had con¬ 
siderable debts due to ltim in Scotland. By the law of Scotland, debts are 
assignable, and an assignment of a debt notified to the debtor, which is techni¬ 
cally called an intimation, makes a specific lien quoad that debt. An assign¬ 
ment of a debt not intimated to the debtor, gives a right to the assignee to 
demand that debt; but it is a right inferior to that of the creditor who has ob¬ 
tained his assignment and intimated it. By the law of Scotland also, there is 
a process for the recovery of debts, which is called an arrestment. Some 
of Wilson’s creditors had assignments of specific debts intimated to the debtor 
and completed by that intimation, prior to the act of bankruptcy. Others had 
assignments of debts not intimated before the. bankruptcy. Others had ar-, 
rested the debts due to him subsequent to the bankruptcy, and were proceed¬ 
ing under those arrestments to recover payment of those debts. The deter¬ 
mination of Lord Haijdwicke, and that of the Court of Sessions, entirely 
concurred. The first class I have mentioned, namely, the creditors who had 
specific assignments of specific debts, intimated to the debtors prior t<5 the 
bankruptcy f were holden'by Lord Ilardwicke to stand in the same situation as 
creditors claiming by mortgage antecedent to the bankruptcy. All, therefore, 
he would do with respect to them was, that if they recovered under that decree, 
they could not come in under the commission without accounting to the other , 
cyeditors for what they had taken under their specific security. With respect 
to the next class of creditors, Lord Ilardwicke was of opinion, and the Court 
of Sessions were of the same opinion, that their title, being a title by assign¬ 
ment, was preferable to the title by arrestment; and they likewise held, that 
the arrestments, being subsequent to the bankruptcy, were of no avail, the 
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arrest or attach the debt in the hands of the debtor, and 
will thereby acquire a preference over the assignee. 
That doctrine, it would seem, has been actually applied 
in Scotland to debts due by Scottish debtors to foreign 
creditors, and assigned in the domicil of the latter. 1 

§ 396. According to our law, a different doctrine 
would prevail; for an assignment operates, per se, as an 
equitable transfer of the debt. 2 Notice* is, indeed, indis¬ 
pensable to charge the dobtor with the duty of payment 
to the assignee; so that, if, without notice, he pays the 
debt to the assignor, or it is recovered by process against 
him, he will be discharged from the debt. 3 But an arrest 
or attachment of the debt in his hands by any creditor 
of the assignor, will not entitle such creditor to a priority 


property being by assignment vested in the assignees under the commission. 
It is in this sense that an expression has been used by Lord Mansfield, in one 
or two cases, in which his language, rather than his decision, has been quoted 
with respect to the law of Scotland, namely, that tlio effect of the assignment 
under a commission of bankruptcy was the same as a voluntary assignment. 
For so the law of Scotland treats it, in contradistinction to the assignment per¬ 
fected by intimation, and to an assignment which the party might be compelled 
to make. But it does not follow that it is an assignment without consideration. 
An the contrary, it is for a just consideration ; not, indeed, for money actually 
paid, nor for a consideration immediately preceding the assignment. In that 
respect, therefore, it is a voluntary assignment. But taking it to be so, it ex¬ 
cludes, and is preferable to all others attaching; it is preferable to all the 
arresters ; it is preferable to all creditors who stand unc|er the same class; and 
to all who have not taken the steps to acquire a specific lien till after the act of 
bankruptcy committed.” 

1 Ibid. 

* See ante, § 395, and note; 3 Burge, Comm, on Col. and For. Law, Pt. 2, 
Ch. 20, p. 777, 778. 

* Foster v. Sinkler, 4 Mass. R. 450; Blake r. Williams, 13 Mass. R. 286, 
307,'*808, 314 ; Wood v. Partridge, 11 Mass. R. 488 ; Dix v. Cobb, 4 Mass. R. 
608 ’; Bohlen v. Cleveland, 5 Mason, R. 174; Holmes v. Remsen, 4 Johns. Ch. 
R. 460, 486. See 3 Burge, Comm, on Col. and For. Law, Pt 2, ch. 20, p. 777, 
778 ; Muir v. Schenck, 3 Hill, N. Y. R. 228. But see Story on Equity Jurisp. 
§ 421 a, § 1035 a. 
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Of right, if the debtor receives notice of the assignment, 
'pendente lite , and in time to avail himself of it in discharge 
of the suit against him. 1 

§ 397. In such case of conflict of laws, the difficulty of 
applying any other than the general principle, that mov¬ 
ables are transferable according to the law of the domicil 
of the owner, is apparent. Let us take the case of a 
Massachusetts creditor, assigning* in that State a debt con¬ 
tracted there, and due to him by a person then domiciled 
in Scotland. The transfer is in equity complete in the 
place where it is made, without notice ; but in the place 
where the debt is due, it is not complete without notice. 
To give effect, in such a case, to the law of Scotland, ih 
opposition to that of Massachusetts, would be to give a 
locality to the debt, and to subject it to the exclusive 
operation of the law of the debtor’s domicil. And it 
might involve this most serious difficulty, that if the 
debtor were afterwards found in Massachusetts, or in any 
other country than Scotland, he might be compelled to 
pay the debt to the assignee, although it might have been 
recovered from him in Scotland by a creditor, in a pro¬ 
ceeding by attachment of the debt in his hands, he hay¬ 
ing had notice of the assignment, pendente lite. 

§ 398. The reasoning of Lord Kenyon, in a celebrated 
case, 2 would certainly lead to the conclusion that an as¬ 
signment of personal property, whether it were of goods 
or debts, according to the law of the owner’s domicil, 
would pass the title in whatever country it might be, un¬ 
less there were some prohibitory law in that country. 
His language is: “ Every person having property in a 


1 Ibid. 

* Hunter v. Potts, 4 T. R. 182, 192. See Liverm. Dies. p. 140 to p. 159; 
Id. p. 169, § 249. See ante, § 383. 
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foreign country, may dispose of it in this; though, indeed, 
if there be a law in that country, directing a particular 
mode of conveyance, that ought to be adopted. But in 
this case no law of that kind is stated; and we cannot 
conjecture that it is not competent to the bankrupt him¬ 
self, prior to his bankruptcy, to have disposed of his 
property as he pleased?’ The same doctrine is main¬ 
tained by Lord Hardwicke and Lord Loughborough. 
And all these learned judges apply it equally to the c&ses 
of assignments of goods and debts, to voluntary assign¬ 
ments by the party, and also (as we shall more fully see 
hereafter) to assignments by operation of law, as in cases 
of bankruptcy. The question of prior notice, or inti¬ 
mation, does not seem to have been thought by them 
material; for they treat the transfer as complete, from 
the time of the assignment; and, if that has priority ii^ 
point of time, over an arrest or attachment of the prop¬ 
erty, it is to prevail. The law of England would certainly 
give effect to such an assignment of any goods or debts 
in England, which were assigned by the owner in a 
foreign country. 1 

§ 399. Lord Karnes, in commenting on the subject, 
says: “That, considering.a debt as a subject belonging 
to the creditor, the natural fiction would be (if any were 
admissible) to place it with the creditor, as in his posses¬ 
sion, upon the maxim, Mobilia non habent sequelam. Others 


* See Solomons v. Ross, and other cases cited, 1 H. Bl. 131,182, note; Sill 
v. Worswick, 1 II. Bl. 665, 690, 691 ; In re Wilson, cited ibid. p. 691, 692, 693; 
Lewis v . Wallis, T. Jones, R. 223. See also Selkrig v. Davis, 2 Rose, Bank. 
Cas. 97; S. C. Id. 291, 315,316,317; Kames on Equity, B. 8, ch.8, § 4; Scott 
v. Allnutt, 2 Dow & Clark, R. 404, 412 ; Liverm. Diss. p. 159 ; Ogden v. Saun¬ 
ters, 12 Wheat R. 364, 365. See also Merlin, Rupert Faillit£, p. 412, [414, 
415, 
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are more disposed to place it with the debtor.” 1 But, 
ia fact, a debt is not a corpus capable of local position^ 
but purely a jus incorporate? And, therefore, where the 
debtor and creditor live in different • countries, and are 
subjected to different laws, Lord Karnes thinks the law 
of the domicil of the creditor ought to prevail. 3 He 
then adds: “ When the creditor makes a voluntary con¬ 
veyance, it is to be expected, that he should speak in the 


1 Kames on Equity, B. 3, ch. 8, § 4. See Morrison’s Case, 4 T. R. 185; 

1 H. Bl. G77; ante, § 362; Rodenburg, De Divers. Stat. tit. 2, ch. 5, § 16; 

2 Boullenois, Appx. p. 47, 48, 49; ante, § 377. 

* See ante, § 362, 376, 384; 3 Burge, Comm, on Col. and For. Law, Ft. 2, 
ch. 20, p. 777, 778, 779. 

* On this point I cannot do better than insert a passage from Mr. Livermore’s 
Dissertations (p. 162, § 251), illustrative of the same principles. “It was 
formerly doubted by some, whether personal aetions should be considered as 
movables, and whether they should not be considered to have a location in the 
domicil of the debtor. But the common opinion seems to be well settled, that, 
considered actively, and with respect to the interest of the creditor and his 
representatives, they must be considered as attached to the person of the 
creditor; and this, although the payment of the debt is secured by an hypothe¬ 
cation upon an immovable property. Such is the doctrine of Dumoulin. 
Nomina et jura, et qusecumque incorporalia, non cireumseribantur loco, et sic 
non opus est accedere ad ccrtum locum. Turn si haee jura alicubi esse cen- 
scrcntur, non reputarentur esse in re pro illis hypothecate, nee in debitoris 
persons., sed magis in persona crcditoris, in quo activb resident, et ejus ossibus 
inherent. Molin. Oper. Comm, ad Consuet. Paris. Tit. 1, De fiefs. § 1, n. 9, 
p. 56, 57. So also Casaregis, after saying that movables are attached to thp 
person of the owner, and, at his death, will be distributed according tQ the 
laws of his domicil, proceeds to consider, what will be the rule with respect to 
debts, and determines, that they follow the person of the creditor. An ita 
dicendum de nbminibus debitorum, actionibus, ac juribus, quae bona neque, 
dicuntur mobilia, neqjio immobilia, sed tertiam spcciem bonorum componunt, 
et dicuntur incorporalia ? Et respondeo affirmative; nam statutum benfc com- 
prehendit nomina debitorum, liedt forensium, quia eorum obligationes non cir- 
cumscribuntur locis, ideoque attenditur statutum, cui subjectus est testator. 
Et hasc verior est sententia; nam debitorum nomina, tanquam personas cohae- 
rentia, debent regulari secundum statuta loci, cui creditor est subjectus.” 
Casaregis, In Rubr. Stat. Civ. Genuae de Success, ab Intest. n. 64, 65, *Tom. 4, 
p. 42, 43. 
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style and form of hi& own country; and, consequently, 
that the rule of his own country should be the rule here* 
In a word, the will of a proprietor, or of a creditor, is 
good title jure gentium , that ought to be effectual every¬ 
where. Thus, an assignment made by a creditor in Scot¬ 
land, according to our forms, of a debt due to him by a 
person in a foreign country, ought to be sustained.in that 
country, as a good title for demanding payment; and a 
foreign assignment of a debt due here, regular according 
to the law of the country, ought to be sustained by our 
judges.” 1 In another place he adds : “An equitable title, 
in opposition to one that is legal, can ijever found a real 
action (actio in rem). It cannot have a stronger effect than 
to found an action against the proprietor to grant a more 
formal right, or, in his default, that the Court shall grant 
it. But in the case of a debt, where the question is not 
;about property, but payment, an equitable title coincides, 
in a good measure, with a legal title. An assignment 
made by a foreign creditor, according to the formalities 
of his country, will be sustained here, as a good title for 
demanding payment from the debtor; and it will be sus¬ 
tained, though informal, provided it be good jure gentium ; 
that is, provided, that the creditor really granted the 
assignment. Such effect hath an equitable title; and a 
legal title can have,no stronger effect.” 2 This is in per¬ 
fect coincidence with the law of^England and America. 8 


1 Kames on Equity, B. 3, ch. 8, § 4. 

* Kames on Equity, B. 3, ch. 8, § 4, sub finem. See also Huberus, De Confl. 
Leg. Lib. 1, tit. 3, § 9. 

* See Holmes v. Remsen, 4 Johns.-Ch. R. 460, 486 ; S. P. 20 Johns. R. 229, # 
267; Moreton v. Milne, 6 Binn. R. 853, 361, 369; BIake # u. W illiams , 6 Pick. 
R. 286, 307, 314. — It is a very different question, when an assignment of a 
debt is lawfully made, whether the assignee can sue the debtor in his own 
name; *or must sue in the name of the assignor. That point has been some¬ 
times thought to belong to the mode of remedy, rather than the right, and of 
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§ 399 a. Questions may arise upon the conflict of laws, 
where an assignment is validly made of personal property 
in one country by the owner thereof, and the property is 
at the time of the assignment locally in another country, 
by whose laws it is liable to be attached by a # trustee 
process or.garnishment; and an attachment is actually 
made by a creditor of the assignor before notice of the 
assignment. In such a case, (as we have seen,) 1 if notice 
thereof is given before judgment in the suit, the assignee 
will be entitled to maintain his priority of title. But, 
suppose the Lex fori enforces a different rule, and will in 
such a case entitle the creditor to a priority of right, and 
a * judgment against the property; will that judgment 
conclude the assignee, if the property is afterwards found 
in the country, where the assignment is made, by whose 
laws the maxim prevails, Qui prior cst in tempore ,, potior est 
injure? Suppose the property to be found in a different 
foreign country, and the assignee should sue for the same 
in the courts thereof; what law ought to be regarded in 
ascertaining the' title; the law of the place of the assign¬ 
ment, or that of the judgment? Will it make any dif¬ 
ference, whether the assignee might or might not have 
intervened for his right in the iirst suit before judgment? 
Or, that he happened to be in the country, where the 
judgment was rendered at the time of the rendition 
thereof? These are Questions more easily put than 
answered; and will well deserve the attention of courts 


course is to be governed by the lex fori. See 3 .Burge, Comm, on Col. and 
For. Law, Pt. 2, eh. 20, p. 777, 778; and see also Wolff v. Oxholm, 6 Maule 
& Selw. 92, 93. tyt see Alivon v. Furnival, 1 Cromp. Meea. & Rose. 277, 296; 
post, § 420, 566.' 

1 Ante, § 896. See also Richardson v. Leavitt, 1 Louis. Ann. R. 430; Mer¬ 
chants Bank v. Bank of United States, 2 Id. 659; Chewning v. Johnson, 5 Id. 
678. 
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of justice, when they are called upon to enforce the 
rights of creditors in the local tribunals; against the prior 
claims of title of assignees under assignments of debts, or 
other personal property, made in a foreign country. 1 

§ 400. But where an attachment or garnishment has 
been made by a creditor according to the Iqpal law rei 
Slice , before any assignment by the party, or by operation 
of law in invitum , there is room for a distinction; and it 
may well be held, that in such a case, the attaching 
creditor is entitled to a priority over the assignee. For, 
in such case, the rule may justly prevail, Qui prior est in 
tempore , potior est in jure; and the creditor is equitably 
entitled to the benefits of his diligence. A case to this 
effect is reported by Casaregis, and reasoned out with 
great force upon general principles. The doctrine does 
not, indeed, seem in its nature susceptible of any well- 
founded doubt; and it is in entire conformity to the prin¬ 
ciples on the same subject recognized both in England 
and in America. 2 

[§ 400 a. The Courts of Louisiana have discussed very 
frequently, of late, the question of the validity of foreign 
assignments. In one case it was determined, that an 
assignment of personal property for the preference of 
certain creditors, if valid by the law of the place where 
made, and where all the parties to the assignment re¬ 
sided, would protect the property, if afterwards found in 
Louisiana, from the subsequent attachment of a creditor 
residing in the State of the assignment. 8 And this was 


1 Ante, § 395, 396. 

•Mr. Livermore, in his Dissertations, (p. 159 to 162,) lias.given the case, 
and the reasoning of Casaregis at large. See Selkrig v. Davis, 2 Rose, B ank . 
Cases, 291, 810; Casaregis, II Cambista Instruito, cap. 7, Tom. 8, p. 64. 

* Richardson v. Leavitt, 1 Louis. Ann. R. 480. 
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confirmed in a later case, 1 'where it was also held that 
the same rule applied to real estate situated in Louisiana, 
and which had been assigned by the owner living in a 
foreign State. So, where property situated in one State, 
is there made the subject of an order of Court having juris¬ 
diction, and is afterwards forcibly or fraudulently with¬ 
drawn and removed into another State, the Courts of the 
latter State will not enforce an attachment against such 
property in favor of third persons, but will order a 
prompt restitution, or make such decree as will prevent 
the acquisition of any rights by the attaching creditor. 2 ] 

§ 401. There are some other matters connected with 
this subject, which deserve attention. Upon th6 sale of 
goods on credit, by the law of some commercial coun¬ 
tries, a right is reserved to the vendor to retake them, 
or he has a lien upon them for the price, if unpaid; and, 
in other countries, he possesses a right of stoppage in 
transitu- only in cases of insolvency of the vendee. 3 The 
Roman law did not generally consider the transfer of 
property to be complete by sale and delivery alone, 
without payment or security given for the price, unless 
the vendor agreeS to give a general credit to the pur¬ 
chaser; but it allowed the vendor to reclaim the goods 
out of the possession of the purchaser, as being still his 
own property. Quod vendidi (say the-Pandects) non aider 

1 Merchants Bank v. Bank of United States, 2 Louis. Ann. R. 659. And 
see Chewning v. Johnson, 5 Louis. Ann. R. 678. 

8 Paradise v. Farmers and Merchants Bank of Memphis, 5 Louis. Ann. 
R. 710. 

8 Abbott on Shipp. Pt. 1, ch. 1, § 6; Id. Pt. 3, ch. 9, § 2; 1 Domat, Civil 
Law, B. I, tit. 2, § 3,"n. 1, 2; Id. § 12, n. 13; Id. B. 3, tit. 1, § 5, n. 3, 4, note; 
Merlin, Rupert. Revendication, § 1, n. 8 ; Code Civil, art 2102; 4 Pardessus, 
Droit Comm, art 939, 940, 1204; 2 Kent, Comm. Lect 39, p. 540, 3d edit.; 
ante, § 322, to § 328; 3 Burge, Comm, on Col. and For. Law, Pt. 2, ch. 20, 
p. 770. 



658 


CONFLICT OF LAWS. 


[oh. IX. 


fit accipientis, quarn si ant pretium nobis solutum sit, aid satis eo 
nomine datum, vet ctiam fidem kabuerimus emptori sine ulld sat* 
isfactione} The present Code of France gives a privilege, 
or right of revendication, against the purchaser for the 
price qf goods sold, so long as they remain in the posses¬ 
sion of the debtor. 2 In respect to ships, a privilege is 
given by the same Code to certain classes of creditors 
(such as vendors, builders, repairers, mariners, &c.) upon 
the ship, which takes effect even against subsequent 
purchasers, until the ship has made a voyage after the 
purchase. 3 And, by the general maritime law, acknowl¬ 
edged in most, if not in all, commercial countries, hypoth¬ 
ecations and liens are recognized to exist for seamen’s 
wages, and for repairs of foreign ships, and for salvage. 4 

§ 402. The question, then, naturally arises, whether, 
if such privileges, hypothecations, or liens, are recog¬ 
nized in the country, where the contracts, or acts, which 
give rise to them, are made, they are to be deemed 
obligatory in every other place, where the property may 
be found, even against innocent purchasers, or against 
creditors who would otherwise, by the law of rei sitce, 
have a preference of right? Would an attachment, for 
instance, of foreign creditors prevail against them in 
the tribunals of the domicil of such creditors? Upon 
the general principles, already stated, as to the operation 
of contracts, and the rule that movables have no locality, 
it would seem that these privileges, hypothecations, and 


1 Digest, Lib. 18, tit. 1,1. 19; Id. Lib. 14, tit. 4,1. 5, n. 18. — As to liens for 
unpaid purchase-money on lands, see ante, § 322 b, and Gilman t». Brown, 1 
Mason, R. 219, 220, 221. 

* Code Civil, art. 2102, n. 4. 

* Code of Commerce, art. 192, 193 ; 3 Pardessus, Droit Comm. art. 942 , 950. 
See also 1 Valin, Comm. 340; Abbott on Shipp. Pt 1, ch. 1, § 6. 

* See ante, § 322 a, § 323; Conflit des Lois, Revue Etrang. et Fran^. Tom. 
6, 1840, § 33, p. 227, 228. 
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liens, ought to prevail over the rights of subsequent pur¬ 
chasers and creditors in every other country. That hav¬ 
ing once attached rightfully in rem, they ought not to be 
displaced by the mere change of local situation of the 
property. 1 This doctrine was in some measure*recog- 
nized in an important case in England, where the right 
of stoppage in transitu was supposed to depend upon doc¬ 
trines of foreign law, materially different from the law of 
England. The right conferred by the foreign law was 
upheld against the claims of English creditors, under cir¬ 
cumstances of that case, which were somewhat peculiar, 
the lien having been given by the foreign law, and en¬ 
forced in the foreign country, so far as to compel the 
master, \fho was in possession of the goods, to recognize 
it, and to agree to hold the property subject to it. 2 


1 See Livermore, Dissert, p. 159, § 249 ; ante, § 322. 

* Inglis v. Underwood, 1 East, R. 515; Abbott on Shipp. Pt. 3, cli. 9, § 3. 
On that occasion, Lord Kenyon said: “ The decision in this case will not at 
all trench upon the general rule of law, respecting the right of stopping goods 
in transitu; but giving the plaintiffs the full benefit of the argument, that the 
delivery of the goods oji board a chartered ship was a delivery to the bank¬ 
rupt, still the circumstance of the Russian ordinance, set forth in the case, 
varies it very importantly, and takes it out of the general rule. By that law, 
the consignors, under the circumstances stated, had a right to repossess them¬ 
selves of their goods; and they did so in effect; not indeed by actually taking 
them out of the ship on board of which they were laden, or by instituting legal 
process for the recovery of them; but having a right so to do, which it became 
unnecessary to exert, because it was in the first instance acknowledged and 
submitted to by the captain, in whose possession the property was, they im¬ 
posed terms upon him, that he should sign bills of lading to their order, upon 
his compliance with which they suffered the cargo to proceed to the place of 
its destination, disposable there as events might turn out The goods are there¬ 
fore sent with the condition attached to them. The law of Russia in this 
respect is a very equitable law; and I have often lamented, that our own code 
was defective in the same particular. For every man contracting to supply 
another with goods acts on the presumption, that that other is in a condition to 
pay for them ; and therefore when the condition of the consignee is altered at 
the time of the delivery, and he is insolvent, and no longer capable of per- 
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§ 402 a. Nevertheless, as we have already seen, there 
is no inconsiderable conflict of opinion among foreign 
jurists, and even among domestic jurists, as to the extent, 
to which the right of privilege or priority ought to be 
ajlowed in cases, where such privilege or priority has 
arisen under foreign laws, against subsequent purchasers, 1 
or against creditors in the country, where the property 
is subsequently found. Whether an exception would be 
allowed generally in favor of maritime liens and privi¬ 
leges, and priorities, founded upon the public policy of 
giving them full effect as matters of public convenience 
and interest, founded upon the necessities and exigencies 
of commerce and naval intercourse, may admit of ques¬ 
tion. It is highly probable, however, that m#st, if not 
all, commercial nations will adopt such an exception, 
upon the principle of comity sub mntuce vicissitudinis ob - 
teiilu. Indeed upon any other system, bottomry bonds, 
respondentia bonds, and other maritime hypothecations, 
would constitute so unsafe a security, that no. merchant 
abroad would venture to lend his money upon so fragile 
a title, which might be undermined or destroyed by a 
local law, wholly unknown and unsuspected by hiifr. 

§ 403. Hitherto we have been considering cases of 
voluntary transfers inter vivos ; and we are now naturally 
led to the consideration of involuntary transfers by ©per¬ 


forming his part of the contract, honesty and good faith require that the con¬ 
tract should be rescinded. However, the contrary has been settled to be law, 
unless the consignor stop the goods in transitu before they get into the con¬ 
signee’s possession. But this being a transaction into a foreign country, where 
a more equitable law in this respect prevails, I am far from being desirous 
of limiting its operation; and for the reasons before given, I think that the 
consignors have substantially availed themselves of it; and that the defendant, 
by delivering the goods to their order, has done no more than he was bound 
to do.” 

1 Ante, § 322 to § 328; post, § 424 to § 528. 
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ation of law in the domicil of the owner, such as are 
statutable transfers under the Bankrupt or Insolvent 
Laws of the country of his domicil. The. great question 
here is, whether an assignment under such laws has a 
universal operation, so as to tijnsfer the movable prop¬ 
erty of the bankrupt or insolvent in all other countries, 
to the same extent as a voluntary transfer made by him 
would, and thus to withdraw it from the process of the 
local foreign laws, by way. of arrest, attachment, or 
otherwise, issued in favor of the foreign creditors in the 
country where the movable property is situate. This 
question has been very gravely discussed both at home 
and abroad ; and the Courts of England and the Courts 
of America have arrived at opposite conclusions respect¬ 
ing it. The Courts of the former country uniformly 
maintain the doctrine of the universal operation of such 
an assignment upon all movable property, wherever it 
may be* locally situate at the time of the assignment. 
Many (but not all) of the Courts of the latter country 
confine the operation of such an assignment to the terri¬ 
tory where the party is declared bankrupt or insolvent. 
The question is worthy of a very full examination, and 
a summary of the reasoning on each side of the question, 
will, therefore, be here brought under review. 

§ 404. Those, who maintain, that• assignments under 
Bankrupt or Insolvent laws arc, and ought to be, of uni¬ 
versal operation to* transfer movable property, in what¬ 
ever country it may be locally situate, adopt reasoning to 
this effect. 1 The general principle certainly,is, that per- 


1 Mr. Bell has examined this subject with his usual ability and accuracy, and 
vindicated at large the propriety of the rule, giving universal effect to assign¬ 
ments in Bankruptcy.. See 2 Bell, Comm. B. 8, cli. 2, § 1266, 684 to p. 690, 
4th edit; Id. p. 680 to p. 691, 5th edit. 

OONFL. 56 
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sonal property has no locality; but, that, as to its dispo¬ 
sition, it is subject to the law, which governs the person 
of the owner, that is to say, it is subject to the law of his 
domicil. 1 There can be no doubt, that the owner may, 
by a voluntary assignment or sale, made according to the 
law of his domicil, transfer the title to any person, wher¬ 
ever the property may be locally situate. 2 Now, an 
assignment under the bankrupt laws of his domicil is, by 
operation of law, a valid transfer of all the bankrupt’s 
property, as valid as if made personally by him. 3 The 
law upon his bankruptcy transfers his whole property to 


1 Sill v. Worswick, 1 II. Black. 690, 691; Hunter v. Potts, 4 T. R. 182. 

* In Re, Wilson, cited 1 H. Black. 691, 692. 

* Sill v. Worswick, 1 II. Black. 691, 692; Hunter v. Potts, 4 T. R. 182, 192; 
Phillips v. Hunter, 2 II. Black. 402,405 ; Goodwin v. Jones, 3 Mass. R. 517. — 
“ It is a proposition,” said the Court, in Phillips v. Hunter, 2 II. Black. 402, 
403, “ not to be disputed, that previous to the bankruptcy the Bankrupts them¬ 
selves might have transferred or assigned this property, though abroad, as 
absolutely as if it had been in their own tangible possession in this country; 
and it seems, that the assignees under their commission were entitled, by 
operation of law, to do with it after the bankruptcy, what the Bankrupts them¬ 
selves might have done.” In Potts v. Hunter, (4 T. R. 182, 192,) the Court 
said: “ The only question here is, whether or not the property in that Island 
(Rhode Island) passed by the assignment, in the same manner as if the owner 
(the Bankrupt) had assigned it by his voluntary act. And that it docs so pass 
cannot be doubted, unless there were some positive law of that country to pre¬ 
vent it.” “ On the general reason of the thing, if there be no positive decision 
to the contrary, no doubt could be entertained, but that by the laws of this 
country, uncontradicted by the laws of any other country, where personal 
property may happen to be, the commissioners of a Bankrupt may dispose of 
the personal property of a Bankrupt here, though such property be in a foreign 
country.” 4 In Goodwin v. Jones, (3 Mass. R. 517,) Mr. Chief Justice Parsons 
said : “ The assignment of a Bankrupt’s effects may be considered as his own 
act, as it is in the execution of laws by which he is bound, he himself being 
competent to make such an assignment, and voluntarily committing the act 
which authorized the making of it.” See also Livermore’s Dissert p. 159, 
§ 249, 250. The same doctrine was affirmed by Lord Mansfield in Wadham 
«. Marlow, cited 1 H. Black. 487, 438, 489, note; S. Sr and S. P. 8 East, 
B. 814, 816, note z. 
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the assignees, who thus.become lege loci, the lawful owners 
of it> and entitled to administer it for the benefit of all 
his creditors. The mode of transfer is wholly immaterial. 
The only proper question is, whether it is good according * 
to the law of his domicil. 1 TJiis rule is admitted and 
applied in all cases of the succession to movable property 
in cases of intestacy, where the property passes by mere 
operation of law, in the same manner, and to the same 
extent, as where it passes by the voluntary act or trans¬ 
fer inter vivos of the owner, or where it passes by his last 
will or testament. 2 

§ 405. The same principle applies with equal force and 
general convenience to the disposition of the effects of 
bankrupts; for the just and equal distribution of all the 
funds of that class of debtors becomes the common con¬ 
cern of the whole commercial world. In cases of intes¬ 
tacy, it is presumed to be the intent of the intestate, that 
his movables, which by fiction of law have no locality, 
independent of his person, should be brought home, and 
distributed according to the law of his domicil. It is 
equally to be presumed, as the understanding of the com¬ 
mercial world, that the bankrupt’s effects should follow 
his person, and be distributed in the place of his domicil, 
where the credit was bestowed, or the payment expected 
according to the laws thereof. 3 • An assignment Under 
the bankrupt laws ought to be deemed in all respects of 
equal force and validity with a voluntary assignment of 
the party; for, by implication of law, he consents to all 
transfers made of his property according to the law of 


1 Ante, § 3 9% 420, 566. 

* Sill v. Worswick, 1 H. Black. 690, 691. 

• Holmes v. Remsen, 4 Johns. Ch. R. 460, 470; Hunter v. Potts, 4 T. R. 
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his domicil. Great inconveniences would follow from a 
different proceeding. Different commissions might issue 
in different countries, and have concurrent operation 
•simul et semel in different countries. And, thus, it would 
be in the power of the bankrupt to throw his property 
under either commission at pleasure, and to give local 
preferences to different creditors, according to his own 
* partialities or prejudices. Such a state of things, &nd 
such conflicting systems, would lead to great public 
inconvenience find confusion, and be the source of much 
fraud and injustice, and disturb the equality and equity 
of any bankrupt system in any country. 1 

§ 406. There is great wisdom, therefore, in adopting 
the rule, that an assignment in bankruptcy shall operate 
as a complete and valid transfer of all his movable prop¬ 
erty abroad, as well as at home ; and it has accordingly 
received a very general sanction. It is true, that any 
nation may adopt, if it pleases, a different system, and pre¬ 
fer an attaching domestic creditor to a foreign assignee 
or to foreign creditors. But such a course of legislation 
can hardly be deemed consistent with the general comity 
of nations, and could scarcely fail to bring on a retali-. 
atory system of preferences in every other nation injured 


1 Holmes v. Remscn, 4 Johns. Ch. R. 471; Phillips v. Hunter, 2 H. Black. 
402. — In Phillips v. Hunter, (2 H. Black. 402, 403,) the Court said: “The 
great principle of the Bankrupt laws is justice founded on equality. This 
being the principle of those laws, it seems to follow, that the whole property of 
the bankrupt must be under their (the assignees’) control, without regard to 
the locality of that property, except in cases which directly militate against the 
particular laws of the country, in which it happens to be situated.” If the 
bankrupt laws were circumscribed by the local situation of the property, a 
door would be open to all the partiality and undue preferences, which they 
were framed to prevent; it being easy to foresee, how frequently property 
would be sent abroad with that unjust view immediately previous to and in 
contemplation of bankruptcy.” 
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thereby. But, until such a legislation is positively made, 
and interposes a direct obstruction, the true rule is, to 
follow out the Jead of the general principle, that makes 
the law of the owner’s domicil conclusive upon' the *dis- • 
position of his personal property. 1 This reasoning applies 
in an especial manner to contracts made in the very 
country, where the party is declared bankrupt. 2 

§•407. There are many authorities in favor of this 
doctrine. As early as 1723, Lord Talbot, then at the 
bar, gave an opinion, that the statutes of bankruptcy of 
England, did not extend to the plantations; yet that the 
personal property of an English bankrupt in the plan¬ 
tations passed to the assignees. 3 Lord Hardwicke, in a 
case in judgment before him, adopted and acted upon 
the doctrine, that an assignment in bankruptcy in Eng¬ 
land conveyed the personal property of the bankrupt in 


1 Holmes v. Ttcmsen, 4 Johns. It. 471, 472; Iluntcr v. Potts, 4 T. It. 182, 
192. Sill t7. Worswick, 1 II. Black. 691, 693. — In Phillips v. Hunter, (2 II. 
Black. 402, 405,) the Court said: “ It is true, that the laws of the country, 
where the property is situated, have the immediate control over it, in respect 
to its locality, and the immediate protection afforded to it; yet the country, 
where the proprietor resides, in respect to another species of protection 
afforded to him and his property, has a right to regulate his contract relating to 
that property.” And in Hunter v. Potts, (4 T. It. 182,) the Court said: 
“ Every person having property in a foreign country may dispose of it in this; 
though, indeed, if there be a law in that country,^directing a particular mode 
of conveyance, that must be adopted.” “ If (said Lord Loughborough) tho 
bankrupt happens to have property, which lies out of the jurisdiction of the 
law of England, if the country, in which it lies, proceeds according to -the 
principles of well-regulated justice, there is no doubt, that it will give effect to 
the title of tho assignees.” “ But if the law of that country preferred him (a 
creditor) to tho assignees, though I must suppose that determination wrong, 
yet I do not think, that my holding a contrary opinion would revoke tho deter¬ 
mination of that country, however I might disapprove of the principle on 
which that law so decided.” Sill v. Worswick, 1 II. Black. 691, 693. 

* Sill w. Worswick, 1 H. Bi. 691, 693, 694; Phillips v. Hunter, 2 IL Bl. 404, 
405 ; Hunter v. Potts, 4 Term R. 182. 

• Livermore, Diss. 140 ; Beames, Lex. Mcrcatoria, p. 5, 6, 6th edit. 

56 * 
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foreign countries; and that their title would overreach 
that of an attaching creditor after the assignment, al¬ 
though at that time it was not made* known to the 
debtor. 1 In another case in the Court of Chancery, in 
England, in 1704, where the property of the owner, who 
was domiciled in Holland, was taken under a commission 
of bankruptcy, and, according to the laws of Holland, the 
administration thereof given to, and vested in persons, 
who are called Curators of Desolate Estates, it was de¬ 
cided, "that the Curators had immediately upon their 
appointment a title to recover the debts due to the bank¬ 
rupt in* England, in preference to the diligence of partic¬ 
ular creditors seeking to attach those debts.” 2 In 
another case in 1769, the same point was decided. 8 
These are cases, in which the rule was asserted in favor 
of foreign assignees. 4 A like decision in favor of Eng¬ 
lish assignees was made in the Court of Chancery in 
Ireland in 1763. 5 Lord Thurlow gave it the sanction of 
his own great name in a case decided by him in 1787. 6 

§ 408. The question was most elaborately considered 
in England in two cases decided in 1791, in which it was 
solemnly held, that the operation of the bankrupt laws i^ 
to vest in the assignees all the personal property of the 
bankrupt, wherever it may be situate; and that when¬ 
ever that property shall be brought into England, by 


v In Wilson’s Case, cited in 1II. Bl. 691, 692, and probably decided between 
1752 and 1756. Sec also S. C. cited in Hunter v. Potts, 4 T. R. 186, 187. 

* Solomons v. Rosa, 1 II. Bl. 131, note; Id. 691; S. C. Cooke’s Bank. Laws, 
806, 4th edit. 

• Jollett v. Dcponthieu, 1 H. Bl. 132, note; Id. 691. 

4 Ibid. 

• Neale v. Cottingham, 1 H. Bl. R. 132, note; S. C. cited in Hunter v. Potts, 
4 T. R. 194, and Cooke’s Bank. Laws, p. 308, 4th edit, 1799. See also Quelin 
v. Moisson, 1 Knapp, Appeal R. 265, note. 

* Ex parte Blakes, 1 Cox, R. 398. 
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any person who has obtained it, the assignees will have 
a right to recover it*’ of him, for* the benefit of all the 
creditors; and* consequently, that an attachment and 
recovery of such property, made by a creditor in a for¬ 
eign country after such assignment, will be held inoper¬ 
ative ; upon the principle, that the title, which is prior in 
point of time, ought to obtain preference in point of 
right and law. 1 Upon a writ of error the general doc¬ 
trine maintained in these cases was affirmed ; but in its 
actual application it was restricted to attachments made 
by British creditors against British debtors. In this s'tate 
the doctrine remained until a very recent period, when 
in the case of the bankruptcy of an English partner in a 
Scotch partnership, it was discussed anew. A commission 
of bankruptcy was issued in England; and subsequently 
an arrest, attachment, or sequestration, was made, by a 
creditor, of debts due to the bankrupt in Scotland. The 
question then arose, whether the assignees, or the attach¬ 
ing creditor, was entitled to priority; and this depended 
on the question, whether an English commission of bank¬ 
ruptcy passed to the assignees the title to property, or 
,debts locally situate, or due in Scotland. The Court of 
Session in Scotland held, that it did; 2 and upon appeal, 
this judgment was affirmed by the House of Lords. 
“ One thing” (said Lord Eldon) “ is (juite clear, that there 
is not in any book any dictum or authority that would 
authorize me to deny, at least in this place, that an Eng- 


1 Sill v. Worswiok, 1 H. Bl. 665, 690, 691, 694; Hunter v. Potts, 4 T. R. 
192 ; S. C. in Err. 2 H. Bl. 402. 

* The Court of Sessions, in Scotland, gave very elaborate opinions on this 
subject, in the Royal Bank of Scotland v. Cuthbert, commonly cited as Stein’s 
case, 1 Rose, Bank. Cases, Appx. 472; 2 Rose, Bank. Cases, 78, 91. See also 
Smith v. Buchanan, 1 East, R. 6; 2 Bell, Comm. 684 to 687, 4th edit; Id. p. 
680 to 691, 5th edit. 
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lish commission passes, as with respect to the bankrupt 
and his creditors in England, the personal property he 
has in Scotland or in any foreign country” 1 


1 Selkrig v. Davis, 2 Rose, Bank. Cases, 291, 314; S. C. 2 Dow. R. 230, 260; 
2 Rose, Bank. Cases, 97. See also Ex parte, by Dobrey, 8 Ves. 82; 2 Belt, 
Comm. C84 to 687, 1th edit; Holmes v. Remsen, 4 Johns. Ch. R. 460; S. C. 
20 Johns. R. *229. — The Judgment of Lord Eldon, which was affirmed ap¬ 
parently with entire unanimity, contains many striking remarks upon the diffi¬ 
culties attendant upon any other system of international jurisprudence. The 
following extracts are particularly valuable to be submitted to the consider¬ 
ation -of the American Courts : “ In whatever way a Scottish sequestration may 
be enforced, the distribution of a bankrupt’s effects under it is perfectly differ¬ 
ent from Avhat it is under an English commission of bankruptcy. The Scottish 
law cuts down all securities that have been made or given within a certain 
number of (lays prior to the issuing of the sequestration, whether they have 
been given bona fide, or given, as we should say, in contemplation of bank¬ 
ruptcy. On the other hand, in our law, though the approximation of the 
security to the date of the commission may be evidenco that it was given in 
contemplation of bankruptcy, yet it is but evidence ; and the security may be 
perfectly good. Again, in England, a man cannot become a bankrupt without 
committing an act of bankruptcy. The commission must be founded on that 
act of bankruptcy ; and there are various other differences applying to the 
property of a bankrupt, as administered under an English commission, or, vice 
verstl, as distributed by the rules, and according to the forms of a Scottish 
sequestration. If, my Lords, you attempt to obviate these inconveniences by 
a coexisting sequestration and commission, the difficulty is tenfold greater, 
unless the one should be used merely as the means of assisting the distribbtion 
of the funds on the other. What personal property shall belong to the one 
proceeding, and what to the other proceeding, is no ordinary difficulty. The 
counsel for the appellant say, there is no difficulty. — That a debt owing to the 
house in Scotland, wherever the debtor lives, ought to go to the Scotch seques¬ 
tration ; and, in like manner, that the debt, owing to the house in England, 
wherever the debtor lives, should go to the commission. But the house may be 
constituted of persons, of whom it may be difficult to say, whether a man is a 
Scotchman or an Englishman. It may happen, that a house is composed of 
persons, ^some of whom reside in Scotland and some in England. I should 
wish to know, not only, how the joint debts due to one firm, and the joint debts 
due to the other, are to be distributed; but where separate debts are due to 
each, whether the separate debts are to be a fund of distribution under the 
English commission, or under the Scottish sequestration, or what is to become 
of them. All these difficulties certainly belong to this case. But, notwith¬ 
standing that, one thing is quite clear; there is not in any book, any dictum or 
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§ 409. This is now, accordingly, the settled law of 
England, in which the following propositions are firmly 
established; first, that an assignment under the bankrupt 
law of a foreign country passes all the personal property 
of the bankrupt locally situate, and debts owing in Eng¬ 
land ; secondly, that an attachment of such property by 
an English creditor, after such bankruptcy, with or with¬ 
out notice to him, is invalid to overreach the assignment ; 
thirdly, that in England the same doctrine holds under 
assignments by her own bankrupt laws, as to personal 
property and debts of the bankrupt in foreign countries; 
fourthly, that, upon principle, all attachments made by 
foreign creditors, after such assignment in a foreign 
country, ought to be held invalid ; sixthly, that at all 
events, a British creditor will not be permitted to hold the 
property acquired by a judgment under any attachment 


authority that would authorize me to deny, at least in this place, that an Eng¬ 
lish commission passes, as with respect to the bankruj>t and his creditors in 
England, the personal property he has in Scotland or in any foreign country. 
It is admitted, that the assignment under the English commission, as between 
the bankrupt and the English and, Scotch proprietors, passes the Scotch prop¬ 
erty, and vests in the assignees, when the Scotch creditors have not used legal 
diligence. I think the case was put at the bar thus: That the commission of 
bankruptcy operated so as to bring into the fund the Scotch personal property, 
provided that such personal property was not arrested by legal diligence in 
Scotland, prior to the intimation of the assignment fh Scotland. It was there¬ 
fore argued, that this was to bo put on the same footing as the case of the 
assignation of a particular debt to a particular individual. Now, your Lord- 
ships need not be told that, by the law of Scotland, if B. assign a debt, which 
is due from G. to B., a creditor of B. may arrest that debt in the hands of. the 
debtor, notwithstanding the assignment, unless the assignee has given an inti¬ 
mation formally to the person by whom the debt is owing. That must bo ad¬ 
mitted. Upon that it has been insisted here, that no intimation has been given, 
and that this subsequent arrestment in 1798 ought to have the preference of 
the title of the assignees, under the commission, that was sued out in the year 
1782.” 2 Rose, Bank. Cases, 314 to 316. He afterwards proceeded to decide, 

that no intimation wjjs necessary; and if necessary, it was given. Id. 318, 319. 
Bee Quelin v. Moisson, 1 Knapp, Rep. 263. 
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made in a foreign country after such assignment; and 
seventhly, that a foreign creditor, not subjected to British 
laws, will be permitted to retain any such pi*>perfey 
acquired under any such judgment, if the local laws 
(however incorrectly upon principle) confer on him an 
absolute title. 1 There is no inconsiderable weight of 
American authority on the same side; but it must be 
admitted, that the preponderating authority is certainly 
now the other way. 2 

§ 410. The reasoning, which is urged in- support of 
what may be deemed the American Doctrine, is to the 
following effect. 3 It is admitted, that the general rule is, 
that personal property, including debts, has no locality, 
but follows, as to its disposition and transfer, the law of 
the domicil of the owner. But every country may by 


1 2 Bell, Comm. § 1266, p. 687 to 690, 4th edit.; Id. p. 680 to 690, 5th edit.; 
Holmes v. Remsen, 4 Johns. Ch. R. 460 ; S. C. 20 Johns. R. 229; Dwarris on 
Statutes, 650, 651. 

* Mrs. Chief Justice Parsons certainly held this opinion in Goodwin v. Jones, 

8 Mass. R. 517. And Mr. Chancellor Kent has sustained it in one of his most 

y ! ' J * 

elaborate judgments, which will well reward a diligent perusal. Holmes v. 
Remsen, 4 Johns. Ch. R. 460. This is also, as we shall see, the law in France 
ahd Holland. Post, § 417. See Parish v. Seton, Cooper’s Bank. Law, 27; 
Holmes v. Remsen, 4 Johns. Ch. R. 484; S. P. 20 Johns. R. 258; Blake v. 
Williams, 6 Pick. R. 812,313; Merlin, Repertoire, Faillitd et Banqueroute, 
Art 10. Mr. Chancellor Kent, in his Commentaries (2 Kent, Comm. Lect 37, 
p. 404 to 408, 3d edit) has with great candor admitted, that the American 
doctrine is now established the other way by a preponderance of authority; 
although he has an undisguised distrust of the validity of its foundation. 
There are not a few jurists in America, each of whom may be disposed to use ’ 
on this occasion the language of a great orator of antiquity, “ Ego assentior 
Sc®volae.” Sec Livermore’s Diss. § 223 to 248, p. 140 to 158. There are in 
Mr. Henry’s Appendix to his work on Foreign Law, p. 251 to p. 258, some 
curious op*nion» given by Counsel in 1715, as to the effect of an attachment 
after a foreign bankruptcy. See also Devisme v. Martin, Wyeth’s Virg. R. 
188. 

f * See Betton v. Valentine, 1 Curtis, C. C. 168 ; Booth v. Clark, 17 How. 822 , 
where the subject is examined at some length. 
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positive law regulate, as it pleases, the disposition of per¬ 
sonal property found within it; and may prefer its own 
attaching creditors to any foreign assignee; and no other 
country has any right to question the determination. 
When there is no positive law, the general rule is to 
govern, witb the exception of such cases as fall within 
the known principle of Huberus, that it is not preju¬ 
dicial to the State, or to the just rights of its citizens. 
And this exception is the very ground upon which the 
objection to the ubiquity of operation of the bankrupt 
laws of a country, as respects the personal estate of the 
bankrupt, is to be rested. 1 

§ ‘411. There is a marked distinction between a volun¬ 
tary conveyance of property by the owner, and a con¬ 
veyance by mere operation of law in cases of bankruptcy 
in invitum. Laws cannot force the will, nor compel any 
man to make a conveyance. In place of a voluntary 
conveyance of the owner, all that the Legislature of a 
country can do, when justice requires it, is to assume the 
disposition of his property in invitum. But a statutable 
conveyance, made under the authority of any Legislar 
ture, cannot operate upon any property, except that 
which is within its own territory. This makes a solid 
distinction between a voluntary conveyance of the owner 
and an involuntary legal conveyance by the mere au¬ 
thority of law. The former has no relation to place; 
the latter, on the contrary, has the strictest relation to 
place. This distinction is insisted on with great force by 
Lord Kames. 2 It is, therefore, admitted, that a voluntary 


1 Blake v. Williams, 6 Pick. 286; Olivier v. Townes, 14 Martin, R. 93, 97 to 
100; Milne v. Morcton, 6 Binn. 853; Very v. McHenry, 29 Maine, 208. 

1 Kames on Equity, B. 8, ch. 8, § 6; Remsen v. Holmes, 20 Johns. R. 258, 
259; Moreton v. Milne, 6 Binn. 858, 369; ante, § 851 b. 
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assignment by a party, according to the law of his ^onfci- 
cfl, will pass his personal estate, whatever may be its 
locality, abroad as well as at home. 1 But it by no means 
follows, that the same rule should govern in cases of 
assignments by operation of law. 

§ 412. The true rule in such cases is to hold, that the 
assignees are in the same situation, as the bankrupt him¬ 
self, in regard to foreign debts. They take the property • 
under the .assignment, subject to every equity belonging 
to foreign creditors, and subject to the remedies provided 
by the laws of the foreign country, where the debt is 
due; and when they are permitted to sue in a foreign 
country, it is not as assignees, having an interest, but as 
the representatives of the bankrupt. They stand upon 
the footing of administrators only, with a right to sue for 
the benefit of all the creditors. But our local law will 
not regard the choses in action of the debtor, as exclu¬ 
sively appropriated to the use of such assignees; and a 
preference can be gained by them only by pursuing the 
remedies, which our local laws’afford. This was formerly 
the rule in England. 2 

§ 413. Nor can it be truly said, that an assignment by 
the bankrupt laws is with the consent of the bankrupt, 
because he assents by implication to such laws. This is 
a very unsafe and dangerous principle, on which to risk 
the doctrine; for in the same way it may be said, that a 
man, committing a crime, for which his estate is forfeited, 
voluntarily consents to its transfer. But the principle, * 
whether correct or not, can only apply to cases, where 
the debtor and creditor belong to the same country. It 
is wholly inapplicable to foreign creditors. < 

1 Speed v. May, 5 Harris, 91; Law v. Mills, 6 Harris, 185. 

• See Mawdesiey v. Park, cited 1 H. Black. R. 680. ,« 
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§414. Besides; national comity requires us to give 
effect to such assignments only so. far as may be done 
without impairing the remedies, or lessening the secu¬ 
rities, which our laws have provided for our own .citizens. 
The rule is: Quatenns sine prejudicio indulgentium fieri po¬ 
test} And after all, this is mere comity, and not inter¬ 
national law. All comity of this sort must' be built up 
in a great measure upon the doctrine of reciprocity; and 
this i3 extremely difficult from the known diversities in 
the jurisprudence of different nations. 2 It would preju¬ 
dice the rights and remedies of our citizens in our own 
courts, to suffer the assignments under foreign bankrupt 
laws- to prevail over their own diligence, in seeking 
remedies against their debtors in our own courts. If 
there is in such cases a conflict between our own laws 
and foreign laws, as to the rights of our citizens, and one 
of them must give way, our own laws ought to prevail. 8 
The most convenient and practical rule is, that “statutable 
assignments, as to creditors, shall operate intra-territori- 
ally only. If our citizens conduct themselves according 
to our laws in regard to the property of their debtors, 
found within our jurisdiction, it is reasonable, that they 
should reap the fruits of their diligence, and not be 
sent to a foreign country to receive such a dividend of 
their debtors* effects, as the foreign laws allow. If each 
government in cases of insolvency should sequester, and 
distribute the funds within its own jurisdiction, the gen¬ 
eral result will be favorable to the interest of creditors,, 
and to the harmony of nations. This is the rule adopted 


1 Huberus, Lib. 1, tit. 3, De ..Conflict Leg. § 2. 

* Blake v. Williams, 6 Pick. R. 286, 313, 314, 315; Milne v. More ton, 
6 Binn. 353, 375 ; Remsen v. Holmes, 20 Johns. R. 229} 263, 264. 

' Potter v. Brown, 5 East, R. 121 ; ante, § 326. 

CONFL. 57 



674 


CONFLICT OF LAWS. 


[CH. IX. 


in all cases of administration of the property of deceased 
persons; and there is no real difference between the 
principle of those cases, and of cases of bankruptcy. 1 

§ 415. Down to the time of the American Revolution, 
this may be fairly deemed to have been the English doc¬ 
trine. It has since been changed. Even in England “the 
principle has not as yet been applied in favor of any 
foreign countries, except such as have bankrupt laws in 
form or substance ; and we have none in our country. 2 
It can make no difference in the case, whether the debt 
of the attaching creditor accrued here, or in foreign 
countries; for in either case the question is not, as to the 
validity of the contract; but as to a collateral matter, 
that is to say, the effect to be given to it, in a conflict 
between rights growing out of our own laws, and those ‘ 
of a foreign country. 8 

§ 416. Neither is it true, that even the voluntary con¬ 
veyances of parties in all cases are to be held valid, 
where they are prejudicial to the rights and remedies of 
our own citizens. In Massachusetts, for instance, it has 
been held, that a voluntary assignment by a debtor of all 
his property, made in Pennsylvania for the benefit of 
creditors generally, shall not prevail over a subsequent 
attachment of the funds of the debtor made after the 
assignment; because such an assignment would be void 
by the laws of Massachusetts, if made in that -State, as 
being in fraud of creditors; and it-is unjust and unequal 
in its effects, and prejudicial to the citizens of the State. 


1 Refrsen v. Holmes, 20 Johns. R. 229, 265; Milne v. Moreton, 6 Binn. R. 
353, 361 ; Blake v. Williams, C Tick. R. 286. 

* Remsen v. Holmes, 20 Johns. R. 229; Blake v. Williams, 6 Pick. R. 286; 
Milne v. Moreton, 6 Binn. R. 353 ; Wallace v. Patterson, 2 Har. & McHen. R. 

.463; Abraham v. Plcstero, 8 Wendell, R. 538, 549, 550. 

* Milne v. Moreton, 6 Binn. 360. 
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In such a case, therefore, the party, who shall by process 
first attach the debt, or seize the property, ought to pre¬ 
vail whether creditor or assignee. 1 

§ 417. It is admitted, in the reasoning in the American 
cases, that the old law of France and Holland is in coin¬ 
cidence with the British doctrine. 2 * * 5 The modern law of 
those countries is equally decisive in its support; and 
very recent cases have given it a complete confirma¬ 
tion in their tribunals. The principal grounds of their 
decisions may be summed up in the following proposi¬ 
tions. (1.) That the law of the domicil may rightfully 
devest the debtor of the administrator of his property, 
and place it under the administration of assignees or 
syndics. (2.) That laws, whose effects are to regulate the 
capacity and incapacity of persons, their personal actions, 
and their movables, everywhere belong to the category 
of personal statutes. (3.) That it is a matter of universal 
jurisprudence, and especially of that of France and the 
Netherlands, that the debts, actively considered, of an in¬ 
habitant against a foreigner, are deemed a part of his 


1 Tngraliam v. Gcyer, 13 Mass. R. 11(5; S. C. cited 6 Pick. R. 307. Soc 
also Olivier v. Townes, 6 Pick. R. 97 to 101. But see Caskie v Webster, 

2 Wallace, Jr., R. 131. This summary of the American reasoning is prin¬ 
cipally extracted from the three leading canes of Milne v. More I on, G Binu. 

R. 353, Remsen v. Holmes, 20 Johns. R. 229, and* Blake r. Williams, 6 Pick. 

R. 286, where the subject is very elaborately discussed. The same doctrine 
wi)l be found supported in other American cases, cited in 2 Kent, Comtn. 
Le.ct.tl 7, p. 406 to 408, 3d edit. Sec also Olivier v. Townes, 14 Martin, R. 93, 
99; Harrison w Sterry, 5 Craneh, R. 289; Ogden v. Saunders, 12 Wheaton, 
R. 213; Id. 360 to 369; Saunders v. Williams, 5 New Ilauip. It. 213; Plestoro 
v, Abraham, 1 Paige, R. 237; S. C. 3 Wendell, It. 538; Fox v. Adams, 

5 Greenl. R. 245; Wallace v. Paterson, 2 Ilarr. & Mellon. R. 463; Ogden 
». Saunders, 12 Wheat. R. 213, 359, 3G0, 361, 362; ante, § 399 to 401. 

1 Holmes v. Remsen, 4 Johns. Ch. R. 484; Remsen v. Holmes, 20 Johns. R. 
258; Blake v. Williams, 6 Pick. R. 312, 313; ante, § 409, note; Henry on 
Foreign Law, p. 127 to 135; Id. p. 153 to 1G0; Id. p. 248 to 250. 
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movable property, and have their locality in the place of 
domicil of the creditor. 1 At the same time, it is admitted, 
that a purchaser from the bankrupt, in a foreign country, 
of property there locally situate, would be entitled to hold 
it against the assignees, if, at the time, he had no knowl¬ 
edge of any bankruptcy, or of any intent to defraud 
creditors. 2 

§ 418. The American, doctrine has been followed out 
to another result. Suppose (as was the fact in one case) 
after a commission and assignment in bankruptcy in Eng¬ 
land, the bankrupt should voluntarily make a confirma¬ 
tory conveyance in aid of the commission; the question 
is, whether it will have the effect of a voluntary assign¬ 
ment, so as to defeat a subsequent attachment in 
America ? It has been held, by a learned judge in New 
York, that it will not; because, by the law of England, 
the commission devests the title of the bankrupt in all 
his property throughout the world; and he no longer has 
any capacity to convey it; but in regard to that prop¬ 
erty, he is to be treated as civiliter moriaus? There is great 
difficulty in maintaining this doctrine. For if the statu¬ 
table assignment does, per se transfer the personal prop¬ 
erty of the bankrupt in foreign countries to the assignees, 
and devest all his title to it, then it would seem to fol¬ 
low, that a subsequent attachment of it must be wholly 
inoperative, because he has no longer any attachable 
interest in it. We are not at liberty to treat the prop¬ 
erty, as still in him for one purpose, and out of him for 
another. The doctrine of Mr. Chancellor Kent is cer- 


1 Merlin, Repertoire, Faillitd and Banqueroute, § 2, 3, art. 10, p. 412; Henry 
on Foreign Law, p. 127 to 135; Id. 175. 

1 Merlin, Id. p. 415, 416. 

* Mr. Chief Justice Platt, in Remsen v. Holmes, 20 Johns. R. 267. 
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tainly here far more satisfactory, giving to such a volun¬ 
tary assignment a full confirmatory effect. 1 

§ 419. There are some other questions, arising from 
the operation of foreign bankrupt laws, and other analo¬ 
gous systems of proceeding for the benefit of creditors 
generally, in invitum , which have come under judicial 
cognizance, and deserve attention. In the first place, 
suppose a British subject is declared .bankrupt, while 
he is on a voyage in transitu from England to America; 
and he has a large shipment of property with him; is he 
entitled to hold it when it arrives in America ? Or, can 
his assignees maintain a suit against him, or against other 
persons, holding it for his use, not being creditors ? It 
has been held, by a learned Chancellor of New York, 
(Walworth,) that the assignees are entitled to recover, 
upon the ground that the assignment operates as a good 
conveyance to them against the bankrupt, and those 
holding for his use. On that occasion, the learned Judge 
stated the distinction between that case, and the preced¬ 
ing cases. “ In those cases,” said he, “ the contest was 
between foreign assignees and domestic creditors, claiming 
under the laws of the country where the property was 
situate, and where the suits were brought. The question 
in those cases was, whether the personal property of the 
debtor was to be considered as having locality, for the 
purpose of giving a remedy to the creditors residing in 
the country, where the property was in fact situated at the 
time of the foreign attachment. In this case, the contro¬ 
versy is between .the bankrupt and his assignees and 
creditors, all residing in the country under whose laws the 
assignment was made. Even the property itself at the 


1 


Holmes v. Remsen, 4 Johns. Ch. R. 489. 


57* 
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time of assignment was constructively within the juris¬ 
diction of that country, being on the high seas, in the 
actual possession of a British subject. Under such cir¬ 
cumstances the assignment had the effect to change the 
property, and devest the title of the bankrupt, as if the 
same had been sold in England under an execution 
against him, or he had voluntarily conveyed the same to 
the assignees for the benefit of his creditors.” 1 Upon an 
appeal, however, this doctrine was not in terms confirmed 
by the appellate Court; and some of the Judges dis¬ 
sented from the doctrine of the Chancellor. But the case 
was ultimately reversed on another point. 2 

§ 420. It is obvious, that the great question involved 
in this case was, whether an assignment under a foreign 
bankrupt law operates as a transfer of personal property 
in this country. It matters not, in respect to the bank¬ 
rupt himself, or others claiming under him, not being 
creditors or purchasers, whether it operates as a legal or 
as an equitable transfer. In either way it will devest him 
of his beneficial interest. Upon this point, it is impos¬ 
sible not to feel, that the general current of American 
authority is in perfect coincidence with that of England, 


1 Plestoro v. Abraham, I Paige, R. 23G ; S. C. 3 Wend. R. 538. 
a Abraham v. Plestoro, 3 Wend. 538. — It is difficult to perceive, how the 
doctrine of the Chancellor, as to the operation, of the British bankrupt laws 
upon British subjects and their property in transitu, can be answered. The 
transfer must be admitted to be operative to devest the bankrupt’s title to the 
extent of an estoppel, as to his own personal claim in opposition to it; for the 
law of America, be it what it may, had not then operated upon it It was not 
locally within our jurisdiction. No one could doubt the right of the assignee 
to personal property locally in England at the time of the assignment In what 
respect does such a case differ from a case where it has not passed into another 
urisdiction ? Is there any substantial difference between its being on board of 
a British vessel and its being on board of an American vessel on the high seas ? 
Sec ante, § 391. 
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in favor of the title of the assignees. 1 In most of the 
cases in which assignments under foreign bankrupt laws 
have been denied to give a title against attaching credi¬ 
tors, it has been distinctly admitted, that the assignees 
might maintain suits in our courts under such assignments 
for the property of the bankrupt. 2 This is avowed in the 
most unequivocal manner in the leading cases in Penn¬ 
sylvania and New York, already cited, and it is silently 
admitted in those ^ Massachusetts. 8 And unless the 
admission can be overthrown, it surrenders the principle; 
for no one will contend, that the assignees can sue either 
in law or in equity in our courts,unless they possess some 
title under the assignment. The point has hitherto been 
a struggle for priority and preference between parties, 
claiming against the bankrupt under opposing titles; the 
assignees claiming for the general creditors, and the 
attaching creditors for their separate rights. 

§ 421. It is true, that Mr. Chief Justice Marshall, in 


1 See 1 II. Black. 691; 6 Maule & Selw. 126; 1 East, R. 6 ; Cooke’s Bank. 
Laws, (4th edit.) 304; Doug. R. 161, 170 ; ante, § 403 to § 410. 

* In Alivon v. Furnival, 1 Crornp. Mees. & Rose. 296, it was held, that if by 
the law of the foreign country the assignees or syndics of a foreign Bankrupt 
may sue there, the same right to sue in England will be allowed by the comity 
of nations; and that if there arc three assignees or syndics appointed under 
the foreign law, that two may by that law sue without joining the third, the 
same right to sue by two will be acknowledged and enforced by the same comity 
in England. Upon that occasion Mr. Baron Parke, in delivering the opinion 
of the Court, Said: “ This is a peculiar right of action created by the law of the 
country, and we think it may by the comity of nations be enforced in this, as 
much as the right of foreign assignees or curators, or foreign corporations 
appointed or created in a different way from that which the law of this country 
requires.” See ante, § 355, 399, 400; post, § 565, 566. 

' Holmes v. Remsen, 4 Johns. Ch. R. 485; S. C. 20 Johns. R. 262, 263 ; 
Milne v. flforeton, 6 Binn. 363, 374 ; Livermore’s Diss. 142, 152; Blake v. 
Williams, 6 Pick. R. 305; Ingraham v. Geycr, 13 Mass. R. 146,147; Goodwin 
v. Jones, 8 Mass. R. 517. But see contra, Orr v. Amory, 11 Mass. R. 25; 
Caskie v. Webster, 2 Wallace, Jr., 131. See ante, § 399, note; post, § 566. 




680 


CONFLICT OF LAWS. 


[CH. IX. 


delivering the opinion of the Court in Harrison v. Sterry, 1 
used the following language: “ As the bankrupt law of a 
foreign country is incapable of operating a legal transfer 
of property in the United States, the remaining two thirds 
of the funds are liable to the attfiching creditors, accord¬ 
ing to the legal preference obtained by their attachments.” 
But the very terms of this statement show, that the Court * 
were examining the point, only as between the conflicting 
rights of the assignees and those of the attaching credi¬ 
tors, and not in relation t<f the bankrupt himself. And 
this is manifestly the light in which the doctrine was con¬ 
templated by the majority of the Court in a subsequent 
case. 2 

§ 422. In cases of partnership, where there are differ¬ 
ent firms in different countries, or some of the partners 
reside in one, and some in another country, there are 
‘still more embarrassing difficulties attendant upon ques¬ 
tions of foreign bankrupt assignments. If one partner 
is declared a bankrupt under a foreign commission, his 
share and interest only in the funds there can pass to his 
assignees, as against the partners in another country. 
And of course they must take, subject to an account 
between all the partners, and stand precisely as the bank¬ 
rupt does, on a settlement of all claims as between debtor 
and creditor. 8 Let ps suppose the case of a partnership 
in the British West Indies, and in England; and one of 
the partners resides in England and becomes bankrupt; 
and an assignment is made j and afterwards a British 
West India creditor, of the firm, attaches a debt, due to 


1 5 Cranch, R. 289, 302. See also Ogden v. Saunders, 12 Wheaton, R. 61, 
362, 363, 364. 

* * Ogden v. Saunders, 12 Wheaton, R. 359 to 365. 

• Harrison v. Sterry, 5 Cranch, R. 289, 302. 
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the firm in the West Indies, and procures a judgment and 
satisfaction there. Can he be compelled to refund the* 
same upon a suit brought by the assignees against him in 
England ? Sir William Grant, in a case of this sort, 
decided in the negative ; and on that occasion seemed to 
have great difficulty in reconciling his mind to the decis¬ 
ions upon the more general questions of satisfaction 
obtained abroad by a creditor in case of a sole bank¬ 
ruptcy. He held, that the bankruptcy of the partner 
resident in England cbuld notfl&ffect the partners remain¬ 
ing in the West Indies, in a country not subject to tLe 
bankrupt law, so as to devest them of the management 
of the partnership concerns, or of the disposition of the 
partnership property. If they applied the partnership 
assets in the payment of the partnership debts ; or if, in 
a legal course of proceedings against them, the debts 
were recovered according to the law of the country, no 
jurisdiction could exist in England to force the partner¬ 
ship, or the creditor to refund what he had so received or 
so recovered. Under such circumstances the foreign part¬ 
ners and foreign creditors must be left to their general 
rights and remedies. 1 The same doctrine seems to be 
acknowledged in other nations where there are partner¬ 
ships and partners resident ih different countries. 2 

§ 423. But, whatever may be the # rule in relation to 
foreign voluntary assignments or foreign bankrupt assign¬ 
ments, for the benefit of creditors generally, there is no 
doubt that there are some assignments, which take effect 
by mere operation of law in foreign countries, and are 
admitted to have universal validity and effect upon per- 


1 Brickwood v. Miller, 3 Merivale, R. 279. 

' See Merlin, Repertoire, Faillit^, et Banqueroute, § 2, art. 10, page 414. 
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sonal property, without respect to its locality . 1 Such is 
*the case of a transfer of personal property arising from 
marriage. Thus, a marriage, contracted by citizens of 
Massachusetts, is a gift in law to the husband of all the 
personal, tangible property of the wife; and operates as 
a transfer of it to him, wherever it may be situate, at 
home or abroad. And the right, thus acquired by the* 
law of the matrimonial # domicil, will be held of perfect 
force and validity in every other country, notwithstand¬ 
ing the like rule would r*t arise in regard to domestic 
marriages by its own municipal code. This doctrine was 
adverted to by Lord Meadowbank, in a very important 
case already referred to, as perfectly clear and estab¬ 
lished. “ In the ordinary case,” says he, “ of a transfer¬ 
ence by contract of marriage, when a lady of fortune, 
having a great deal of money in Scotland, or stock in 
the banks, or public companies there, marries in London, . 
the whole property is, ipso jure , her husband’s. It is 
assigned to him. The legal assignment of a marriage 
operates without regard to territory, all the world over .” 2 * 
Lord Eldon, on several occasions, has given this doctrine 
the fullest sanction of his own judgment, averring, that 
notice was not even necessary to give full effect to such 
a title . 8 . The same doctrine* was fully admitted in Hem- 
sen/. Holmes ; 4 * and it is treated by elementary writers 
as beyond controversy . 6 * We have already seen that 
foreign jurists press the doctrine to its fullest extent . 6 


1 See ante, § 898. 

* Ante, § 59, note; Royal Bank of Scotland v. Cuthbert, 1 Rose, Bank. Cas. 
Appx. 481. See ante, § 396, 397, 398. 

* Selkrig v. Davis, 2 Rose, Bank. Cas. 97, 99; Id. S. C. 201, 317. 

4 20 Johns. R. 2G7. 

* 2 Bell, Comm. § 1266, p. 696,697, 4th edit; Id. p. 680, 685, 686, 5th edit.; 

Liverm. Diss. 140, § 223. 

4 Ante, § 145, 146, 417. 
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§ 423 a. It is principally in cases of voluntary assign¬ 
ments, made by a debtor for the benefit of creditors, or 
of involuntary assignments under the Bankrupt laws of 
a State against a debtor in invitum , that questions^Urise 
respecting the conflicting rights of creditors ( Concursus 
creditorum,) as to the priorities and privileges in the dis¬ 
tribution and marshalling of the assets, when they are 
insufficient to pay all the debts of the party. We have 
already had occasion to take notice, that generally in 
cases of movable property tttb priorities and privileges 
are to be adjusted, and the distribution is to be made, ac¬ 
cording to the law of the domicil of the debtor, 1 founded 
upon the notion, that there all his movable property is 
in contemplation of law concentrated, although a part of 
it may be locally situated elsewhere, according to the 
maxim: Mobilia non habcnt sequelam ; Mobilia tamquam ossi- 
bus affixa personce? And in relation to immovable prop¬ 
erty, the distribution is to be made according to the Lex 
rei sitw? Exceptions may doubtless exist, where the law 
of the country, in which either movable or immovable 
property is situate, prescribes a different rule, which 
must then be obeyed. 4 Similar rules will govern in cases 
of voluntary assignments by debtors, and of involuntary 
assignments under the bankrupt laws of a State. In 
each case the Lex loci of the assignment, or the bank¬ 
ruptcy will ordinarily form the basis of the priorities and 
privileges attaching to his movable property, and will 
regulate the ’distribution thereof among his creditors, at 
least if that is the place of his domicil, and of the situs 


' Ante, § 323 to § 328. 

• Ante, § 362, 377, 378. 

• Ante, § 322 to § 328; post, § 428. 

4 See Rodenburg, De Divers. Statut. tit 2, ch. 5, § 5, 6; 2 Boullenois, p. 37 , 
38; post, § 550. 
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of the property. If the property is immovable, or is 
situate elsewhere, the Lex loci rei sites will, or at least may 
govern the same. 1 

§ 423 b. Priorities and privileges are, indeed, generally 
treated as belonging to the form and order of proceed¬ 
ings, and are therefore properly governed by the Lex 
fori; and they are not treated as belonging to the merits 
and matters of the decision. Rodenburg says: JPrimum 
utamur vulgata D. D. distinctions, qnd separantur ea, quce litis 
fbrmam concenmut ac ordinationem, separantur ab us, qua? deci- 
sirnem aid mcderiam . Lis ordinanda secundum morcm loci, in 
quo ventilatur . JJt si judicati cxequcndi causd bona debitoris 
distrahantur, qui solvendo sit, execulio pcragatur eo lod, ubi bona 
sita sunt, aut in causam judicati capiuntur. Sin cesserit foro 
debitor, aid propalanu desierit esse solvendo, id isti mobilium 
capioni, aut ulli omnino executioni non sit ultra locus, fadd jam 
omnium creditorum conditione pari, disputatio de privilegiis, aut 
concursu creditorum, vcniat instituenda, ubi debdor habuerit domr 
icilium 2 

§ 423 c^Matthoous (whose opinions have been already 
in part cited in another place 3 ) holds, that hypotheca¬ 
tions of movables are to be governed by the law of the 
domicil of the debtor; and hypothecations of immov¬ 
ables by the Lex loci rei sita ?. In respect to priorities and 
privileges between hypothecary creditors upon movables, 
the law of the domicil of the debtor is to govern; and 
in respect to such priorities and privileges between hy¬ 
pothecary creditors upon immovables, the lator of the situs 
rei, unless indeed the contest solely concerns their rights 
in the domicil of the debtor. Quantum ad leges, secundum 


1 Ante, § 322, 328, § 385 to § 400, § 402 to § 416, § 412 ta§ 422.# 

* Rodenburg, De Divers. Statut. tit. 2, ch. 5„§ 16; 2 BouUenois, Apps. p. 
46 , 47 ; ante, § 325 c to 325 /, and note. 

» Ante, § 325 *, § 325 k. 
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quas in disputatione de protopraxia judicandum, distinciio adkir 
benda est. Si bona mobilia debdoris in diver sis provinciis smt, 
spectandce sunt leges ejns loci, ubi debitor domicilium habet. Est 
enim vulgatnm apud doctores, mobilia sequipersonam, et iddirco 
censeri eo jure, quod obtinet, ubi domicilium persona habet. 
Hague si in loco domicilii valet pignus rei mobilis nudo pacto con- 
stitutum, manente possessione penes debitorem, potior erit in pig* 
note is, cui ante res obligata est, licet non sit translata in eum 
possessio. Et si creditor aliquis in loco domicilii debitoris privi 
legium inter personales habeat, gaudebit eodem privilegio in fe 
civitate, in qua debitor tabernam habuit et merces. Contra, si in 
loco domicilii mobilia non habeant sequelam, nec creditor privilc- 
gium, frustra volet uti jure alterius dvitatis, in qua utrumque 
cofttrario modo se habere perspicit. Quantum vero ad prcedia 
attinet, separanda videtnr liypotheca ah' eo privilegio, quod quts 
inter hypothecaiios exercet. In cestimanda liypotheca spectanda 
smt ejus terrdorii jura, ubi prcedium situm est. ltaque si in 
loco domicilii debitoris prcedia obligan possint citra judicis uuc- 
toritatem, prcedia vero sita siut in ea provincial, ubi oppigneratio 
judicialis desideratur, frustra obtendes locum domicilii, ad exclur 
dendum secundum creditorem, cui coram judice loci prcedium 
pignori nexum est. Quod, si idrique fundus rite oppigneratus 
sit, dispuietur autem solummodo de privilegio, quod alter inter 
hypothecarios in loco domicilii debitoris habere se died, turn locus 
domicilii spectandus videiur: quia privUegium illud personam 
concernit, fundum autem pigneratum non afficit} 

§ 423 d. Mr. Burge maintains a similar opinion, taking 
a distinction between ordinary liens and the priorities 
between creditors. “ The vendor’s lien,” says he, “ on the 
movables sold, and the right to stop them in transitu for 
the pa^nent of the price, are privileges, which attach to 


1 Matthseus, de Auctionibus, Lib. 1, cap. 21, § 10, n. 35, p. 294, 295; Id. Ik. 
41, p. 298, 299. 

•CONFL. 58 
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the subject sold, and are governed by the Lex hd 
tits. They are distinguished from the preferences which 
a creditor may claim on the estate of a debtor, when it 
is distributed under an execution sale, or general concur 
sus of his creditors. The latter depend not on the Left 
. loci contractus , but on that of the place where the movable 
estate is fictione juris considered to be situated, namely, in 
the domicil of its owner. The Lex loci contractus, although 
it is properly invoked as between the parties to the con- 
tfact, yet it is considered unjust to give it effect against 
third parties, the creditors ” 1 

§ 423 e. Mr. Bell adopts the doctrine in its fullest ex¬ 
tent, that an assignment in bankruptcy conveys all the 
movable property of the bankrupt, wherever it may %e, 
and it is to be distributed according to the law of the 
place where the debtor has his domicil, and the proceed¬ 
ings in bankruptcy are had. But in relation to immov¬ 
able property, that it is to be distributed and adminis¬ 
tered according to the territorial law. Ilis language is: 
(i The great rule on which the whole of the doctrine rel¬ 
ative to the international effect of bankruptcy depends, 
has been completely fixed in all the three kingdoms upon 
a general, principle of the law of nations; namely, that 
the personal estate is held as situate in that country 
where the bankrupt has his domicil: and that it is to be 
administered in bankruptcy according to the rules of the 
law of that country, just as if locally placed within it. 
Tlie consequence of fixing this rule is, that a commission 
of bankruptcy in England, or in Ireland, and the assign^ 
ment following on it, or a sequestration in Scotland, and 
the conveyance to the trustee, have the effect trane- 


1 3 Burge, Comm, on Col. and For. Law, Pt. 2, cb. 20, p. 770; Id. p. 778, 
779 ; ante, § 327, note. ' 1 
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ferring to the< trustee or assignees the whole personal 
estate, of the bankrupt; that this transference defeats all 
preferences attempted to be obtained by the diligence of 
the law of the country where such estate happens to be 
placed^ or by any voluntary conveyance of the bankrupt, 
after the period when the effect of the proceedings under 
the bankruptcy attaches to the funds.” 1 And again ; 
“Another great point in this doctrine is, what effect shall 
be allowed in Scotland to a different decision in any 
foreign country from that which has been adopted m 
these islands ? Let it be supposed, for example, that 
effects of the bankrupt are in a country, in which the 
sequestration and the conveyance to the trustee are held - 
toflbe of no force, and where preference is given to the 
diligence of the country in which the effects are situate; 
— Is the creditor, who recovers payment under such local 
rule, obliged to pay over to the trustee in this country, 
for general distribution, the money he has received ? 
And this, again, resolves into two questions, — (1.) 
Whether the creditor can claim for any balance without 
having communicated what he has received ? and (2.) 
Whether he is liable to an action for restitution ? In 
England,, where there is no provision by statute for reg¬ 
ulating this matter, it is held, — (1.) That an English 
creditor, who, having notice of the.bankruptcy, makes 
affidavit in England, in order to proceed abroad, cannot 
retain against the assignees what he recovers. (2.) That 
a creditor in the foreign country would not, if preferred 
by ihe* laws of that country, be obliged to refund in 
England: and (3.) That, at all events, such a creditor 
Oannot take advantage of the bankrupt laws in England, 
without communicating the benefit of his foreign pro- 


1 2 Bell, Comm. § 1266, p. 684, 685, 4th edit; Id. p. 681, 682, 5th edit 
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ceedings. In Scotland, there is an express provision 
in the statute relative to payments and preferences 
abroad ; the policy of which it is proper to explain. As 
the jurisdiction of th§ Court of Session does not reach 
foreign countries, wherever the principle of the law of 
nations does not operate, or has been evaded, it is pro* 
vided, — (1.) That the creditor, who, after the first deliv¬ 
erance on the petition for sequestration, shall obtain pay¬ 
ment or preference abroad, shall be obliged to communi¬ 
cate, and assign the same to the trustee for behoof of the 
creditors, before he can draw any dividend out of the 
funds in the hands of the trustee; and, (2.) That, in all 
events, whether he claims under the sequestration or n6t, 
he shall be liable to an action before the Court of Sessfttt, 
at the instance of the trustee, to communicate the said 
security or payment, in so far as the jurisdiction of the 
court? can reach him. It may, however, as already ob¬ 
served, be doubted, whether this enactment, in so far as 
it exposes a creditor to a challenge, even where he does 
not claim under the sequestration, might be held to in¬ 
clude foreign creditors, not apprised of the bankruptcy 
and proceedings in this country, but who having recov¬ 
ered, in the usual way, the property of their debtor 
abroad, should have come afterwards to Scotland. 
Recently the questicn occurred under these enactments, 
whether a local statute in one of our colonies abroad, 
which was said to proceed on views of local utility, did 
not so far qualify the sequestration statute of this com* 1 - 
try, that the foreign creditors should be entitled tS retain 
the preference they had obtained ? But the Court held, 
that the preference could not be supported. As^o real 
estate, the estate in land, or connected with land, there is 
a difference of principle very remarkable. The real- 
estate is, not like the personal, regulated by the law of 
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the. domicil; but by the territorial law. A real estate in 
E]nglqnd is not held to be under the disposition of the 
bankrupt laws of Scotland, if the proprietor be a trader 
£fiere. Nor is an heritable estate in Scotland affected by 
the^ commission of the English law. And yet the spirit 
and policy of the laws, considered internationally, should 
oppn to the creditors of a bankruptjn either country the 
power of attaching his real estates.” 1 * 

§ 423 /. In regard to voluntary assignments for the 
benefit of creditors with certain preferences, they must 
(as- has been already stated, 2 ) as to their validity and 
operation, be governed by the Lex loci contractus. If they 
aore valid there, full operation will ordinarily be given 
tp^them in every other country where the matter may 
come into litigation and discussion. But it is a very 
different question, whether they shall be permitted to 
operate upon property locally situated in another coun¬ 
try, whether movable or immovable, by whose laws such 
a conveyance would be treated as a fraud upon the un¬ 
preferred creditors. That question was discussed in the 
case already alluded to, where an assignment, made in 
Alabama, giving preferences to certain creditors, came 
collaterally under discussion in Louisiana, by whose laws 
such an assignment would be treated as a fraud. On 
that occasion the Court said: u We ffnd no difficulty in 
assenting to the proposition, that contracts entered into 
in pther States, as it relates to their validity and the ca¬ 
pacity of the contracting parties, are to be tested here 
by the Lex loci cclebrati contractus. This Court has often 
recognized that doctrine, as well settled. When a con- 


* 2 Betl, Comm. § 1266, p. 689, 690, 4th edit.; Id. p. 685, 686, 5th edit. 
See' Lord Eldon’b Remarks in Selkrig v. Davis, 2 Rose, B. 811. 

< * Ante, § 259 a. 
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tract te entered into in Alabama, in conformity to the 
local la*W, to have its effects and execution there, it is 
deiar the courts of this State cannot declare its nullity 
6n the ground, that such a contract would not be valid 
according to our system of jurisprudence. Such virould 
be the case, even if one of the contracting parties, or 
both, were not .citizens of Alabama. If Andrews, for ex¬ 
ample, had been a citizen of Louisiana, having creditors 
4nd effects both here and in Alabama, had gone over to 
that State, and transferred a portion of his property 
there to certain preferred creditors, such a transaction, as 
to its legality, would depend upon the law of Alabama. 
But if such a citizen of Louisiana should immediately 
afterwards seek to avail himself of the benefit of Bur 
insolvent laws, a different question would present itself. 
Although our courts might not be authorized to annul 
such contracts, as to their effects between the parties; 
yet they might well inquire, whether it was not the 
intention of the legislature to afford the protection of 
the insolvent laws to such only as shall have abstained 
from giving an undue preference to certain creditors, 
in derogation of that vital principle of our system, that 
the property of the debtor forms the common pledge of 
his creditors, and although such preferences may be 
tolerated by the Lbx loci. If the legislature has thought 
proper to declare such a condition as one upon which 
shall depend the right to claim «the benefit of the insol¬ 
vent laws, which it is not denied they had an unquestiona¬ 
ble right to d<J, then there is an end to the argument, 
unless it can be shown, that the mere residence of the 
party in another State, dispenses him from a compliance 
with the creditor.” 1 

1 Andrews v. Ilis Creditors, 11 Louis. R. 476, 477. See also 2 Bell, Corkm. 
§ 1266, p. 634, 685, 686, 4th edit.; Id. p. 681, 682, 683, 5th edit. 
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>d§ 423 $i These are by no means the only cases of a 
conflict’of laws, or of rights growing thereout, touching 
personal or movable property; and which ought to ad- 
Ihonish us of the danger and difliculty of attempting to 
lay down universal rules on such complicated subjects. 
By the laws of many of the nations of continental Eu¬ 
rope in eases of collision of ships by accident, without 
any fault on either side, the loss is to be sustained by a 
contribution by both ships. 1 By the law of England in 
such a case, there is no contribution whatsoever; but 
each party is to bear his own loss. Res peril domino . 2 
Now> let us suppose, that such a collision takes place 
upon the high seas, beyond any territorial jurisdiction, 
between an English ship and a foreign continental ship, 
whose laws divide-the loss, and both or either of the 
ships is injured thereby. How is the loss to be borne? 
Will it make any difference, whether the proceeding 
against the ship or owners for redress is in England, or 
in the proper continental court? If the right depends 
upon the law of the place where the proceedings are 
had against the ship or the owner, then there will be no 
reciprocity in the operation of the rule. In a case so 
confessedly novel in its presentation, it will be found 
very difficult to affirm any ground of principle, upon 
which the law of the one country^ rather than that of 
the other, ought to prevail. 3 


m 

1 Story on Bailxn. § 608; Peters v. Warren Insur. Comp’y, 14 Peters, R. 
99. '' 

* Story oh Bailm. § 608, 610. 

, * The .very question was recently presented at Havre, in France, in the case 
of the steamer ship James Watt, an English ship, which was seized in France 
for having by collision run down a French ship, at sea. The Court of Rouen, 
it is said, decided against the right to seize and detain her. But the ground of 
the decision is not stated. Sec also Abbott on Shipp, by Shee, p. 184, note z, 
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. § 423 h. Considerations of an analogous nature may 
be presented in cases of torts, committed on the high 
seas, and in other extraterritorial places, by the subjects 
of one nation upon vessels, or other movable property, 
belonging to the subjects of another nation, where the 
laws of these nations are different, touching either the 
nature and character and consequences of the tort, or 
the rule of damages applicable thereto. It is not easy to 
say, in such cases, what laws ought to govern. The most 
that can with any probability be stated, is that, in the 
absence of any general doctrine to the«contrary, 
each nation would, in respect to the case when pending, 
in its own tribunals, follow its own laws; 1 or would apply 
the rule of reciprocity, granting pr refusing damages, ac* 
cording as the law of the foreign cquntry, to which, the 
injured ship belonged, would grant or withhold them jn 
the case of an injured ship belonging to the other nation. 2 
The rule of reciprocity is often applied in cases of the 
recapture of ships from the hands of a public enemy. 3 


the case of the Maria, there stated. See, also, 3 Ilagg. Adm. R. 163; Id. 184 j 
Id. Baron Holbcrg, 244. See, also, The General Steam Navigation Co. v. 
Guillen, 11 Mccs. & Weis. 877. 

1 See Pereival v. Hickey, 18 Johns. R. 257. 

1 The Girolamo, 3 Ilagg. Adm. It. 160. * 

* The Santa Cruz, 1 Rob. R. 50; 2 Wheat. R. Appx. 44, 45; The Adeline, 
9 Craneh, R. 244. In the case of the Vernon, 1 W. Robinson, New Adm! R. 
316, which was a case of collision between a British ship, having on board a 
licensed pilot, and a foreign ship, the Britisj^ ship’s pilot being in fault, Dr. 
Lushington held the owners of the British ship not responsible for the damage, 
upon the ground that the foreign ship seeking the remedy, must take ithccdrd- 
ing to the law of the country where the suit is brought. Quiere, if this was 'a 
case within the meaning of the rule, did the statute apply to foreign ships oF 
only to British ships ? 
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CHAPTER X. 

REAL PROPERTY. 

§ 424. Having disposed of the more important ques¬ 
tions, which have arisen respecting, personal property, we 
are next led to the consideration of the operation of 
foreign law in regard to real or immovable property. 
And, here, the general principle of the common law is, 
that the laws of the place where such property is situ¬ 
ate, exclusively govern in respect to the rights of the 
parties, the modes of transfer, and the solemnities which 
should accompany them. 1 2 The title, therefore, to real 
property, can be acquired, passed, and lost only according 
to the Lex rei sites. This is generally, although (as we 
shall presently see) not universally, admitted by courts 
and by jurists, foreign, as well as domestic. Paul Voet 
states the rule in a brief but clear manner: Ut immoUUa 
statutis loci regantur , ubi sites? He adds in another place, 
Quid si itaque covtentio de afiqno jure in re , seu ex ipsd re de- 
scendente , vet ex contractu, vet actione personally sed in % rem 


1 See, on the subject of this chapter, 2 Burge, Comm, on Col. and For. Law, 
Pt. 2, ch.> 9, p. 840 tb p. 870 ; 4 Burge, Comm, on Col. and For. Law, Pt 2, ch. 
4, § 5, p. 150, &c.; Id. ch. 5, n. 11, p. 171, 217; Id. ch. 12, p. 576 ; Fcelix, 
Couflit des Lois, Revue Etrang. et Frantp. Tom. 7, 1740, § 27 to § 37, p. 216 
to p. 230; Id. p. 307 to 312. 

2 P. Voet, Dc Stat. § 9, ch. 1, n 3, p. 253, edit. 1715 ; Id. p. 307, edit. 1661. 
Yet we shall see, that Paul Voet adopts 6ome strange notions as to the forms 
and solemnities of instruments of transfer of real estate, whether inter vivos or 
testamentary, holding, that the lex loci actus, and not the lex loci rei site, 
Ought to govern. Post, § 442. 
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scripts? An apectaUtur loci statuhm, ubi dohmiis habet domfa 
ciUitm, an statifinm rei sitce ? Respondeo ; Sttfititimi rei stick. 1 
Sir William Grant lays down the rule in v4ry expTesiWef 
terms. “ The validity of every disposition of redl estate,” 
says he, “ must depend upon the law of the country, in 
which that estate is situated.” 3 The same rule woltld 
al$o seem equally to apply to express liens and to implied 
liens upon immovable estate. 3 

§ 425. And here it may be proper to advert a little 
more particularly to some of the definitions of foreign 
jurists, in regard to personal laws and to real laws. 
We have already seen, that laws purely personal are 
those which solely affect the person, without any refer¬ 
ence to property. 4 Laws purely real, directly and in¬ 
directly regulate property, and the rights of property, 
without intermeddling with, or changing the state of the 
person. 6 There are other laws, again, which are deemed 
both personal and real, containing a mixed operation 
upon persons and property, and which are therefore 
called mixed. 0 Thus, a particular law, which shaill 


1 P. Voet, do Statut. § 9, ch. 1, n. 2, p. 253, edit. 1715; Id. p. 305, edit 
1661. 

* Curtis v. Hutton, 14 Ves. jr. 537, 541 ; S. P. Chapman v. Robertson* 6 

Paigc^R. 627, 630; Elliot v. Lord Minto, 6 Madd. R. 16 ; Birtwhistle ». Var- 
dill, 5 Barn. & Cre'sw. 438 ; S. C. 9 Bligh, R. 32 to 88 ; Potter v. Titcomb, 22 
Maine, 300; post, § 428 to § 444. # 

' See 1 Boullenois, p. 683 et seq. 680, 818; Rodenburg, Do Divers. Stat. tit. 
2, ch. 5, § 16; 2 Boullenois, Appx. 47 ; 1 Hertii, Opera, Do Col Us. Leg. § 4, 
n. 64, p. 150; P. Voet, De Stat. § 9, ch. 1, n. 2, p. 253, edit* 1715; Id. p. .307* 

edit. 1661; ante, § 322 to § 328 ; Id. § 363 to § 374; 1 Burge, Copm. on Cph 

and For. Law, Pt. 1, ch. 1, p. 25, 26; Curtis r. Ilutton, 14 Vps. jr.537, 541 
Elliot v. Lord Minto, 6 Madd. R. 16. , , 

* 1 Bqullenois, Prin. Gen. 10, p. 4. ^ 

‘1 Boullenois, Priu. Gen. 22, p. 6; Id. Pr. Gdn. 21, p. ,7* See B. V$et,,$q 

Sjtat § 4 , cfc. 2, n. 4, p. 134, 135, edit. 1661. ,, 

* 1 Boullenois, Prin. Gen. 15, 16, p. 5. j t • 
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authorize a minor or other person, ordinarily incapaci¬ 
tated, to dispose of property under particular circum¬ 
stances* would be deemed a mixed law; because, so far 
as itaffects the particular capacity of a person, it is per¬ 
sonal, and so far as it enables him to do a particular act 
respecting property, it is real. 1 In illustration of these 
distinctions Boullenois considers the Law, known as the 
Senai'Cts-consuttum Valleiamim, prohibiting married women 
from making contracts, as purely personal; a law declar¬ 
ing that no person of full age shall devise more than & 
third or fourth part of his property, as purely real; and 
a law allowing -a minor, (otherwise incapacitated,) when 
married, to make a testament or donation in favor of his 
wife, as mixed. 2 These distinctions are very important 
. in examining the doctrines of foreign jurists, as they often 
enter very deeply into the elements of their particular 
opinions. 3 • 

§ 426. Now, in regard to laws purely real, Boullenois 
lays dbwn the rule in the broadest terms, that they gov¬ 
ern all real property within the territory, but have no 
extension beyond it. Les lois reeles liotit point d*extension 
directe ne indirecte hors la jurisdiction et la domination du ISgis- 

m 

1 1 Boullenois, Prin. Gdn. 15, 16, p. 5. 

* 1 Boullenbis, Pr. Gdn. 14, 16, 26, p. 5, 6, 7 ;*Id. Observ. 2, p. 25 .to 28 ; 

Id. Observ. 16, p. 206, Observ. 28, p. 456, 457, 477, 488; 2 Boullenois, Ob- 
serv. 32, p. 11. — This definition of mixed laws is given by Boullenois, who 
has drawn it'from Rodenburg. But it is very different (as ho informs us) from 
the sense id which ITArgentrd, Burgundus, and Voet use the same phrase. 1 
BdullenOis, Prin. Gdn. 16, p. 5; Id. Observ. 5, p. 122 to 140 ; Rodenburg, De 
Diy. 8tat. tit. 1, ch. 2; 1 Boullenois, Observ. 2, p. 25 to p. 29; Id. Observ. 8, 
p. 29 to 48. See, also, 1 Froland, Mdm. cb. 6, p. 114. * 

* J. Voet has devoted a whole title to the subject of personal, real, and 
mixed laws, which will reward the diligence of the student in a thorough 

' pehiSal. Ji Voet, ad Pand. Tom. 1, Lib. 1, tit. 4, p. 2, p. 38, ct seq. The same 
subject is elaborately discussed by Froland. 1 Froland, Mdm. ch. 4, p. -49, ch. 
5, p. 81, ch. 6, p. 114. 
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lateur} , In regard to mixed laws he lays down the rule 
expressively, that of right they act only upon real prop¬ 
erty within the territory, to which the persons are sub¬ 
ject ; but that sometimes they act upon real, property 
situate elsewhere; and then it is only, because the? laws 
are conformable to each other, and by a sort of kindred 
title ’only, (d titre de patemite settlement .) a Rodenbtfrg lays 
down a like rule in regard to real laws (dismissing as .un¬ 
necessary the class of mixed laws): Statuta realm inter et 
personalia hoc interest , quod ilia , in res scripta, territorii sui con - 
cludantur metis , hcec extra eas vim et effectum protendant? 
Paul Yoet contends, that no personal laws can regularly 
extend to immovable property situate in a foreign coun¬ 
try : Non tamen statutum personate sese regulariter extended ad 
bona immobUia alibi sita ; 4 and he treats it as utterly unim¬ 
portant, whether it assume to do so directly or indirectly, 
openly or consequentially. Neque liic distinguam, cum lex 
non distinguat , an sese extendut statutum direct£ ad bona extra- 
territorium statuentium sita , an indirectd, an propahmf an per 
consequentiam. Cum non sint indirectd, in fraudem legis out 
statuti permittenda, quee direct& sunt prohibita. b 

§ 426 a. John Voet resolutely maintains the same 
opinion. 6 D’Argentre holds the following language. 
Quee realia, aut mixta sunt , haud dubie loconum et remm situm 
sic spectant , ut aids *legibus , quam territorii , judicari non pos- 


1 1 Boullenois, Pr. T3on. 27, p. 7; Id. 230. — Froland lays down the rule in 
’even more brief terms. Le statut. reel ne sort point de son territoire* X Pro- 
land; Mdm. 156. And he applies the same rule to mixed-statutes. Id. 157. 

* 1 Boullenois, Prin. Gdn. 20, 21, p. 6; 1 Boullenois, Observ. 16, p. 228, 224. 

* Rodenburg, D| Div. Statut. tit. 1, ch. 8; 2 Boullenois, App. p. 7; 1 Boulr 

leads, 145 ; Id. Observ. 9, p. 152; Id. 280. * 5 

* P. Voet, ad Stat. § 4, cb. 2, n. 6, p. 123; edit. 1715; Id. p. 188,' edit. 1661. 

* P. Voet, De Stat. § 4, ch. 2, 6, 7, p. 128, 124, edit. 1715 ; post, § 442. 

* J. Voet, ad Pend. Tom. 1, Lib. 1, tit 4, § 7, p.*40; ante, § 54ra; post, 

§ 488 a. -* 
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smt} Huberus, after remarking, that the foundation of 
the general doctrine is the subjection of every man to 
the laws of a country, so long as he continues to act 
there, which makes his act there valid or invalid, accord¬ 
ing as those declare it invalid, proceeds to say, that this 
reasoning does not apply to immovable property, ^yvhich 
does nbt depend upon the mere will of the owner ; but 
so far as certain characters are impressed upon it by the 
law of the country, where it is situate, these characters 
remain indelible in that country, whatever dispositions 
the laws of other countries, or the acts of private persons, 
may ordain otherwise or contrary thereto. Nor would ft 
be without great confusion and prejudice to the country, 
where the immovable property is situate, that its own 
laws respecting it should be changed by such dispositions. 
Fmdamentum universes hujus doctrines diximus esse, et tenemus , 
subjectionem hominum infra Leges cujusque territorii, quamdiu 
ittic agunt, ques facit , ut actus ah initio validus aut nuUus, alibi 
quoqile valere aut non valere non nequeat. Sed heec ratio non 
convenit rebus immobilibus, quando illcs spectantur, non ut depen- 
dentes a libera dispositions cujusque patrisfamilias, verum qua- 
terms certes notes lege cujusque Reip. ubi sita sunt, illis impresses 
repenuntur ; hoe notes manent indelebUes in ista Republica, quid- 
quid aliarum Civitatum Leges, aut privatorum dispositiones, secus 
aut contra statuant; nec enifn sine magna vonfusione prcsfudicio- 
que Reip. ubi sites surd res soli, Leges, de iUis bates, dispositionir 
buS'istis mutari possent? He adds, in another place : Com- 
mums et recta sententia est, in rebus immobilibus servandum est 
jus loci, in quo bona sunt sita? 


1 D’Argentr. De Briton. Leg. Art. 218. Gloss. 6, n. 8, jTom. p. 650; post* 
§ 489; Livermore's Dissert. § 97, p. 77. 

* Huberus, De Conflict. Leg. Lib. 1, tit 8, § 15; post, § 413. 

* Hmtarus, Tom. 1, P. 1, Lib. S, tit 13, 21, s. Da Success, ah Intea. p. 278. 
See post § 448, 443 a. § 416. 
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§ 4266. Ghristinmus takes the common distinction in 
various places between movable property and immovable 
property, alleging, that it is'observed, as a general rule, 
that movable property is governed by the law of the 
domicil, and real property by the law of the situs rei. 
Ubi pro regula gmerali servatum fuit ', quod bona mobiHa sequi 
et regulari deberd secundum statuii loci domiciUi cjus , ad quem 
pertinent vet spectant, immobilia vero juxta statuta locortm , ubi 
ilia sunt sita, ut communiter tenent Interpretes , licet dicta regula 
.non semper locum habeat. 1 

§ 427. But it is wholly unnecessary to repeat at length 
the opinions of foreign jurists, since in the main proposi¬ 
tion they generally, although not universally, concur, (for 
some of them insist upon certain exceptions, to which 
we may hereafter allude,) that the law of the situs exclu¬ 
sively governs as to immovable property. 2 Pothier has 

1 Christinseus, Tom. 2, Dccis. 5, n. 1, 2, 3, 4, p. 7.— Mr. Fcelix on this sub* 
ject says: “ Cette loi rdelle rdgit les biens situcs dans Pdtcndue du tcrritoire, 
pour lcqucl clle a dtd renduc, on cxcluant l’appli cation de la loi personnelle 
du propridtaire, ou de celle du lieu ou l’acte # a dtd passe; (Nous parlerons plus 
bas de Papplication de cette dernifcre loi) ; mais aussi les effets de cettc loi nc 
s’dtendent jamais au deUt dcs limites du tcrritoire. Telle cst la rfegle reconnue 
par toutes les nations et professee par les auteurs. Nous citerons Burgundus, 
(Tract 1, n 08 4, 11, 12, et 14,) Rodenburg, (Tit. 1, chap. 2,_) Paul Voet, (De 
Statutis, sect 4, cap. 2, n° 8 4 et 6,) Jean Voet, (Ad ff. Tit. de stat n® 3,) 
Abraham h Wessel, (Art 16, ni® 19,) Christin. (Decisiones, vol. 2, tit 1, dec. 3, 
n° 2,) Boullenois, (Aux etfdroits citdes au n° 24 ci-dcssus, et 1.1, p. 107,) Hurt 
(Sect 4, § 9,) Huber. (No 15,) Cramer, (Observationcs Juris Univcrsi, tom. V. 
obs. 1462,) Pothier, (Sur la coutume d’Orldans, chap. 1, § 2, nos 22, 23, et 24 ; 
eh. 3, n° 51,) Vattel, (Liv. 2, chap. 8, § 103 et 110,) Gluck, (Commentaire, 
§.76, Droit Privd, § 17 et 18,) Danz, (Manuel, t. 1, § 53, n° 1,) Portalis, pdre, 
(Exposd des motifs du Code Civil, Locrd, t. 1, p. 581 ; V. aussi le discours du 
tribun Faure, ibid. p. 613,) Meier, (P. 17,) MM. Mittermaier, (§ 32,) Eich- 
horn, (§ 36,) Tittman, (Chap. 5,) Muhlenbruch, (§ 72, n° 2,) Brinkmann, 
(p. 10 et 11,) Story, (§ 374, 424, et suhC, et surtout § 428,) Wheaton,'(Chap.' 2, 
§ 5, t. 1, p. 136,) Rocca, (P. 104, 110, 118 et 122,) et Burge, (I&gle 6, t. 1, 
p. 25 ; t 2, p. 14, 26, 78, et 840.)" Fcclix, (Conflit des Lois, Revue Etrang. 
et Franf, Tout 7, § 27, p. 217, 218). 

* The learned reader may consult Livermore’s Dissert § 9 to § 162, p. 28 to 
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fttid ddwn the rule in the most general fbrn^ declaring, 
that real latrs'have an exclusive dominion over all things 


p. 106; Hertii y Opera, Tom. 1, De Collis! Leg. § 4, n. 9, p. 125, edit. 1787 ; Id. 
p. 177, edit 1716; Ersk. Inst. B. 3, tit 2, § 40, p. 515; Bouhier, Cout de 
fiourg. ch. 23, § 86, 87 to § 63, p. 456 to 457; 2 Bell, Comm. § 1266, p. 690, 
4th edit; Id. p. 687, 688, 5th edit.; Fergusson on Marr. and Div. 395; Le 
Bran, de la Communautd, ( Lib. 1, eh. 5, p. 9, 10; D’Aguesscau, C^luvres, 
Tom. 4, p. 660, 4to edit.; Cochin, (Euvros, Tom. 1, p 545, 4to edit; Id. Tom. 
p. 555; Henry on Foreign Law, p. 12, 14, 15; Id. App. p. 196; J. Voet, ad 
Pand. Lib. 1, tit 4, P. 2, § 3, 5, 6, p. 39, 40; 1 Froland, Mem. ch. 4, p. 49, 
eh. 7, p. 155; 2 Kamcs on Equity, B. 3, ch. 8, § 2. Mr. Burge on this subject 
says: “ The summary given in the preceding chapters exhibits a great diver¬ 
sity amongst the laws, which regulate the modification and creation of estates 
and interests in real property, and the transfer and acquisition of it The law 
of the place, where the act making the modification or alienation is passed, 
frequently differs either from that of the place in which the party to the act 
was domiciled, or from that of the place in which the property is situated. It 
becomes necessary to inquire, which of these conflicting laws iB selected, and 
what are the principles ou which the selection is made. There exists a dif¬ 
ference of opinion amongst jurists as to the law, which ought to govern the 
decisions of some of the subjects comprehended under the titles which have 
been just mentioned, when one of the conflicting laws affects persons as well 
as things, or where it applies to the form and solemnity of the acte, by which 
the modification or alienation of property is passed, as well as to things. The 
primary or principal object of the law, or the comparative degree in which, in 
the one case, it affects persons or things, and in the other, the form of the act 
or thing, affords the ground, on which some jurists consider the law as real or 
personal, and accordingly adopt the lex loci rei sitae, or the law of the domicil, 
or that of the place in which the act is passed. In the opinion of other jurists, 
if the law of the situs be prohibitive, it must be pyferred to the jurists, if the 
Law of the situs be prohibitive, it must be preferred to the personal law of the 
domicil, without regard to the object of that law, or its immediate effect upon 
the status of the person. There is, however, no difference of opinion among 
them in adopting the lex loci rci sitae in all questions regarding the modifica¬ 
tion or creation of estates or interests in immovable property. This subject 
does not involve any of the considerations, which, in other cases, produced that 
difference of opinion. The law primarily and principally affects things. It is 
wholly independent of the status of persons, and is strictly a real law. There is 
the concurrence, therefore, not only of those jurists who give the greatest effect 
to the lex loci rei sitae ; but even of those who are disposed to give such an 
effect'to laws affecting the general status of persons, as would greatly control 
the operation of the lex loci rei sitae. Thus, according to the definition of 
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submitted to their authority, whether the persons, own¬ 
ing them, five within the territory, or without the terri- 


Rodenburg, ‘ In Bolas nudasque res statuti dispositio dirigitur, ut nullum inter¬ 
venire necesse sit actum hominis aut aliquam concurrere person© operam.’ 
It is comprised in the rule laid down by Burgundus: 1 Statuta realia sunt, qu© 
de jure, et conditione, seu qualitate rei disponunt. Statute reali propositum 
est dirigere res ipsas, certisque qualitatibus dominia afficere.’ The doctrine of 
D’Argentrd is to the same effect: * Realia sunt, ut qu© de modo dividendarum 
hereditatum constituuntur, in capita, in stirpes, aut talia. Item de modo rerum 
donandarum, et quota donationum.’ — ‘ Item illud, ne in testamento legari pos¬ 
set viro ab uxore, quod quidem de immobilibus constituit et rebus soli, etsi 
mixtam habeat de personis considerationem, quando impotentia agnatis appli- 
catur rei soli: Nam si de mobilibus solum qu©reretur, posset videri in totum 
esse personale.’ The doctrine of Dumoulin is, ‘ In his, qu© concernunt rem, 
vel onus rei, debet inspici consuetudo loci ubi sita res est.’ Boullenois also 
concurs in treating those laws as real: ‘ Qui affecte directement les biens en 
fixant leur sort, et leur destination par une disposition particulihre et ind^pen- 
dante de I’etat personnel, dont l’homme est affecte pour les actes du commerce 
civil, encore que quelquefois ce statut ait fegard h l’dtat personnel, que nous 
avons ci-devant appelld pur politique et distinctif.’ Merlin maintains the same 
doctrine: ‘ Si l’objet principal, diret, immhdiat de la loi, est de tegler la qualite, 
la nature des biens, la manifere d’en disposer,’ it is a real law, and that, 1 les effets 
par rapport aux personnes no sont plus, que des consequences dloign^es de la 
tealite.’ The estate or interest, which the law permits or prohibits to be 
created in immovable property, whether it be by substitution, entail, executory 
devise, condition, or any other species of limitation, may be considered as a 
quality impressed on, and inherent in the property. So also are the rules and 
limits, under which the permission is given. According to the doctrine of 
those jurists who are the most disposed to allow personal laws, affecting the 
general status, to control those of the situs, the law, which confers on immov¬ 
able property its qualities, is strictly real, and prevails over the personal law, 
Thus, Ilertius defines the law to be real, when it impresses any certain quality 
on immovable property: ‘ Rebus fertur lex, cum certam iisdem qualitatem im- 
primit, vel in alienando, e. g. ut ne bona avita possint alienari, vel in acqui- 
rendo, e. g. ut domini rei immobilium vendit© non aliter acquiratur, nisi facta 
tuerit judicialis resignation The same rule is laid down by Mestertius and 
Burgundus, and is followed by Boullenois. These jurists, in treating of the 
solemnities which the law requires should accompany certain acts, distinguish 
those which are ‘tanquam qualitates rebus impress©.’ The existence and 
nature of those qualities must be determined by the law of the situs. It is 
conceived, therefore, to be indisputable, that the law of the situs mttst be 
adopted in all questions respecting the power of alienating immovable prop- 
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tory. 1 . And Yattel has laid it down, as a principle of 
international law, t^at immovables are to be*disposed of 
according to the laws of the country where they are 
situate. 3 

§ 428. The consent of the tribunals, acting under the 
common law, both in England and America, is, in a prac¬ 
tical- sense, absolutely uniform on the same subject. All 
the authorities, in both countries, so far as they go, recog- 


erty, or the restrictions under which that power may be exercised. Hence, 
also, it follows, that the law of the situs must prevail, when the question 
regards the existence or validity of any substitution, the degrees to which it' 
may be limited, the manner of computing those degrees, or the extent to which 
the power of alienation may be restrained, and generally the condition to 
which the persons substituted may bo subjected. Upon the same principles it 
will decide, if the question regard the acts which are essential to render the 
substitution or entail valid, or the respective rights and liabilities of the fidu¬ 
ciary, fidei commissary, or tenant in tail.” 2 Burge, Comm, on Col. and For. 
Law, Pt. 2, ch. 9, p. 840 to, 844. Again, alluding to the same subject in 
another place, he says: “In treating of the alienations of real property by act 
inter vivos, it has been stated as a concdusion, sanctioned by the authority of 
jurists and of”judicial decisions, and most consistent with admitted principles, 
that the capacity to make and to take under the alienation was governed by 
the law of the actual situs of the property, if it were immovable, and by that 
of the domicil, if it wei*e movable. It is admitted by all jurists, that the trans¬ 
fer of, and title to real property, must be regulated by the lex loci rei sit®; 
that a Jaw^which prohibits its alienation, is a real law, and must, in whatever 
place the alienation is attempted, prevent the acquisition of any title. It 
necessarily follows from that admission, that the character and effect of the 
law must be the same, whether its prohibition has relation to the quality of 
the property itself, or to the persou of the owner; or whether the prohibition 
be general and absolute, or partial and qualified, or existing only sub modo. 
It is a quality impressed on the property no less, when the property is pro¬ 
hibited to be alienated under particular circumstances, than when it is pro¬ 
hibited to be alienated under any circumstances, or when it is prohibited to be 
alienated by and to person^ standing in certain relations to each other, or by 
Persons who arc under a certain age, or who arc in any situation, which by the 
l%w precedes them from making or taking under the alienation.” 4 Burge, 
Cptnm. on' Col. and For. Law, Pt. 2, ch. 12, p. 577; Id. p. 550 to 596. 

1 Pothipjr, Coutume, d’Orleans, ch. 1, § 2, n. 22, 23, 24, ch. 3, n. 51. 

1 Yattel, B- 2, ch, 8, § 110; Id. § 103; Chapman n. Robertson, 6 Paige, 
R. 627.,, . ' 
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nize the principle in its fullest import, that real estate, or 
immovable property, is*iexclusively subject to the laws of 
the government, within whose territory it is situate. 1 2 ^ So 
that we may here fully adopt the language of John Voet: 
De reaUbus quidem, cum pleroramque consensus sit , id pluribus 
docere supervacuum fuerit? Indeed, so firmly is this principle 
established, that in cases of bankruptcy the real estate of 
the bankrupt, situate in foreign countries, is universally 
admitted not to pass under the assignment, although, as 
we have seen, there are great diversities of opinion as- to 
movables. 3 And Lord Eldon has gone so far as to declare, 
that there exists no legal or equitable’obligation (although 
there is a moral obligation) in the bankrupt to make a 
conveyance thereof to his assignees; and that the credi- 


1 The authorities are very numerous, in which it has been decided, or taken 
for granted; and among them in England, are Sill v. Worswick, 1 H. Black. 
665; Hunter v. Potts, 4 T. It. 182; Phillips v. Hunter, 2 H. Black. 402; Sel- 
krig v. Davis, 2 Rose, Bank. Cas. p. 201; 2 Dovr, R. 230; v. Coppio, 2 

P. Will. 290, 293 ; Brodie v. Barry, 2 Ves. & Beamcs, R. 130; Birthwhistle 
. v. Vardill, 5 B. & Cres. 438; 2 Bell, Comm. 690, 4th edit.; Id. p. 687, 6th edit.; 
and in America are, United States v. Crosby, 7 Craneh, 115 ; Clarke v. Gra¬ 
ham, 6 Wheaton, R. 577; Kerr v. Mason, 9 Wheaton, R. 566; Harper v. 
Hampton, 1 Ilarr. and Johns. R. 687 ; Goodwin v. Jones, 3 Mass. R. 514, 518; 
Cutter v. Davenport, 1 Pick. R. 81, 86; Holmes v. Reinsen, 4 Johns. Ch. R. 
460; S. C. 20 Johns. R. 254; Nicholson v. Leavitt, 4 Sandf. 276; Hosford v. 
Nichols, 1 Paige, R. 220; Blake v. # Williams, 6 Pick. 286; Milne v. Moreton, 6 
Binn. R. 359. See, also, 4 Cowen, R. 510, 527, note; Dwarris on Stat. 620, 
649; Wiles v. Cowper, Wilcox’s Ohio Rep. 279 ; S. C. 2 Hammond, R. 124; 
Henry on Foreign Law, 8, 9; McCormick v. Sullivant, 10 Wheaton, R. 192; 
Darby v. Majer, 10 Wheaton, R. 465; Curtis v. Hutton, 14 Ves. 587, 641 ; 
Elliott v. Lord Minto, 6 Madd. R. 16 ; Chapman v. Robertson, 6 Paige, R. 627, 
630; Cockeiell v. Dickens, 8 Moore, Priv. Coun. Jt. 98, 131, 182; Tulloelf v. 
Hartley, 1 V. & Coll. New R. 114; post, § 434; ante, § 424 ; Augusta Ins. Co. 
v. Morton, 3 Louis. Ann. R.- 418. 

• J. Voct, ad Pand. Lib. 1, tit 5, P. 2, § 6, p. 40. 

' Selkrig v. Davis, 2 Rose, Bank. Cas. 97; Id. 191; 2 Dow, R. 280, 250; 

2 Bell, Comm. 690, 4th edit.; Id. p. 687, 6th edit; ante, § 408 to § 422,§ 

428 u. 
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tors are without redress, unless by-way of remedy m rem, 
where the real estate is situate, hr by withholding a cer¬ 
tificate of discharge until the bankrupt executes such a 
conveyance. 1 * 

§ 429. Considering, however, the diversity of opinion 
on this subject among foreign jurists, it may be of some 
utility to examine into the application of the general rule 
in some of its more important aspects. We shall, there¬ 
fore, consider it, first, in relation to the capacity of persons 
to take or to transfer real estate; secondly, in relation to 
the forms and solemnities necessary to transfer it; thirdly, 
in relation to the Extent of interest to be taken or trans¬ 
ferred in it; and fourthly, in relation to the* subject- 
matter itself, or what are properly to be deemed immov¬ 
ables. 

§ 430. First, in relation to the capacity of persons to 
take or transfer real estate. It may be laid down, as a 
general principle of the common law, that a party must 
have a ca'pafeity to take according to the law of the situs, 
otherwise he will be excluded from all ownership. Thus, 
if the laws of a country exclude aliens from holding lands, 
either by succession or by purchase, or by devise, such a 
title becomes wholly imperative as to them, whatever may 
be the law of the place of their dofnicil. 2 On the other 
hand, if, by the local law, aliens* may^take and hold lands, 
it is wholly immaterial, what may be the law of their own 
domicil, either of origin, or of choice. 

§ 431. So, if a person is incapable from any other cir- 
otfmstance, of transferring his immovable property by the 
law of the situs, his transfer will be held invalid, although, 


1 Selkrig v. Davis, 2 Rose, Bank. Cas. 97; Id. 281; -S. C. 2 Dow, 230, 250. 
, But see Stein’s case, 1 Rose, Bank. Cas. 462; ante, § 423 a. 

* See Buchanan v. Deshon, 1 Har. & Gill, R. 280; Scwall v. Lee, 9 Mass. R. 368. 
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by the law of his domicil, no such. personal incapacity! 
exists. Ou the other hand, if he has capacity to transfer, 
by the* law of the situs, he may make a valid title, not¬ 
withstanding an incapacity may attach to him by the law 
of his domicil. This is the silent but irresistible result of 
the principle adopted by the common law, which has no 
admitted exception. We may illustrate the principle by 
an application to cases of common occurrence under the 
dominion of the common law. By that law a person is 
deemed a minor, and is incapable of conveying, real 
estate, until he has arrived at twenty-one years Of age. 
But by the law of some foreign countries minority con¬ 
tinues ufltil twenty-five or even until thirty years of age. 
Let us, then, suppose a foreigner, owning lands in England 
or America, (where the common law prevails,) who is by 
the law of his domicil in his minority, but who is over 
Itoenty-one years of age. It is clear, that he may convey 
his real estate in England or America, notwithstanding 
such domestic incapacity; for he is of the age required 
by the local law. 1 On the other hand, let us suppose a 
married woman, who is domiciled in a foreign country, 
and by the law of that country is incapable of alienating 
her real estate without the consent of her husband, own¬ 
ing real estate in England or in America, where she is 
incapable of alienatipg it'without such consent; she can¬ 
not alienate it without the consent of her husband ; and 
her separate act will be held ipso facto void by the law of 
the situs. * 

§ 432. But, however clear this may seem, according 
to the*]frinciples of the common law on this subject, a 
very different doctrine is, as we have already seen, main- 


TT* 


1 See Saul v. His Creditors, 17 Martin, R. 669, 597^ 
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tained by many foreign jurists on this very point. 1 4They 
contend* that the capacity or incapacity of persons to 
transfer property, or to do any other act, depends alto¬ 
gether upon the law of the place of their domicil. If 
they have a Qapacity or incapacity there, it governs all 
their property elsewhere, whether movable or immova¬ 
ble. Thus, Boullenois maintains, that, if a man has im¬ 
movable property in a place where majority is attained 
at twenty-five, and by the law of his domicil he is of age 
at twenty, he may at twenty sell or alienate such im¬ 
movable property. And, on the other hand, if by the 
law of the situs of the immovable property, he is of 
age at twenty, but by the law of his domicil, not until 
twenty-five, he cannot sell or alienate such property 
until the age of twenty-five. 2 Rodenburg adopts the 
same doctrine, and maintains it with abundance of zeal. 8 


1 Ante, § 51, 52 to 61, 65; 1 Burge, Comm, on Col. and For. Law, Pt. 1, ch. 

1, p. 21, 22, 28:. * 

* Ante, § 52, 71. — There is a curious distinction maintained by many jurists 
on this subjoct, which deserves notice. — They say, that, if the local law fixes 
the age of majority at a particular period, and declares, that, until the party 
has arrived at -that period, he shall not alienato immovable property, — in that 
case the local law governs; for it does not turn upon the mere fact of being a 
major or not But if the local law only says, that no person who is not a 
major, shall alienate, then, if the party is a major by the law of his domicil, 
though not by that of the rei sitae, ho may alienate the property, because the 
only point is majority or not, and that must be ascertained by the lex domicilii; 
for the state or capacity of a person by the law of his domicil extends every¬ 
where. Boullcnois dwells much on this distinction, and it has received the 
support of Merlin. 1 Boullenois, Observ. 4, p» 57; Id. Observ. 5, p. 102 ; Id. 
Observ. 12, p. 175; Id. Observ. 13, p. 183; Id. Observ. 23, p. 499; Id. Observ. 
28, p. 700, 705, 720; Boullenois, Quest. Mixt p. 19; 2 Merlin, Jltfpertoire, 
Testament, § 1, 6, art. 3, p. 318, art. 2, p. 317, 318 ; Id. art. 3 ; 2 Froland, Mdm. 
des Stat p» 824,825; Livermore, Diss. § 44, p. 48 ; Id. § 47,48, p. 50; Id. § 69 
to 62, p. 58, 59, 60. 

* Rodenburg, De Div. Stat tit. 2, ch. 1; 2 Boullenois, Appx. p. 10 ; 1 Boul¬ 
lenois, 77, 79, 154, 155, 194, 295; 1 Hertii, Opera, De Collis. Leg. § 4, n. 23, 
p. 133, edit 1787; Id. p. 175, edit 1716; Livermore, Dissert § 31, p. 40; Id. 
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Afteaihaving remarked, that among personal Statutes are 
to be reckoned all laws, which affect the* state or condi¬ 
tion of the person, such as laws respecting majority, the 
paternal power over children, the marital power over the 
wife, and cases of prodigals, he adds: De quibus d similir 
bus id Juris est, ut quocumqne transtulent persona statnto loci 
domicilii ita affecta , habilitaiem aut inhabilitcdem ademptam 
domi, drcumferat ubique, ut in universa temtotia suum^stdtuivM 
exerccat effcdum} Yet Rodenburg himself deserts this 
doctrine, in regard to the capacity and incapacity to 
make a will or testament, which he holds must be accord¬ 
ing to the Lex rei sitcv? There are many others, who 


§ 44, p. 48 ; Id. § 45, 46, p. 49 ; Bouhier, Cout. dc Bourg. ch. 24, § 91 to § 108, 
p. 476, 477, 478 ; ante, 51, 51 a, § 52, § 52 a, § 53. 

1 Ilodenlrarg, De Divers. Stat. tit. 2, eh. 1; 2 Boullenois, App. p. 11; ante, 
$51. 

* Rodenburg, De Divers. Statut. tit. 2, ch. 5, n. 7 ; 2 Boullenois, Appx. p. 38, 
39. His language is: ScdJ ut id, quod ins tat, aganuis: Quid si nostras testotur 
anno rotatis decimo quartj, sortieturno eflfectum dispositio in rebus, quro alte- 
rius regiouis solo inhroreant, in qua major ad testandum desideratur rotas? Sit 
dubitanda ratio, quod dc personarum rotate ac capacitate lata lex in personam 
concepta esse videatur, adeoque ad qurocunque produccnda territoria. Vernm 
contra reale Statutum esse inde dixeris, quod in statutum ac conditionem per¬ 
sona? non sit scriptum, sed expressim directum in rcrum alienationes aut altera- 
tiones, et quidem per solam testamenti speciem, adeoque circumsciipitve ad 
istum alienationis actum; cujusmodi Statuta rcalia esse traditum sropius; et 
vcl inde in proposito eonspiferc est, quod itnmoto person® statu, quro nulla ex 
parte tutclro subducitur, auctoritate tutoris non spectante minoris testationcs, 
tribuatur nostratibus broc testamenti factio, adeoque cum status non turbotur, lex 
personalis dici nequeat. See also 4 Burge, Comm, on Col. and For. Law, Pt 
2, ch. 12, p. 678, 579. On this subject, Mr. Burge has well remarked: “ The 
difficulty of adopting such a distinction arises from the consequences to which 
it,leads, for it seems to import, that if the law of the situs prohibits the aliena¬ 
tion by a minor, the question, whether he is a minor, or in other words, whether 
he is competent to make a testament, is to be determined, not by that law, but 
by the law of his domicil. But if the law had prohibited an. alienation by-a 
person who had not attained the age of twenty-one or twenty-five years, or any 
other age, which was proscribed by the law as the age of majority, the law of 
this situs would prevail, and the competence of the person would depend on 
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adhere to the same opinion . 1 The groundwork of their 
argument is, that the capacity and incapacity of the per¬ 


il is having attained that age. But without further pursuing the inquiry, which 
has already been made in the former volume, it may be considered, that the 
opinions of Dumoulin, Burgundus, Peckius, John and Paul Voct, and the 
decision reported by Stockmans, afford authority sufficient to justify the con¬ 
clusion, that the capacity to alienate by testament is that which is established 
by the law of the country in which the immovable property is situated, and by 
that of th^domicil, when the testamentary disposition regards movable prop¬ 
erty.” Ibid. See also 1 Burge, Comm, on Col. and For. Law, Pt. 1, ch. 1, p. 
21, 22, 23; post, § 4S3 a. 

1 Ante, § 51, 52, 53, 54, 60; 1 Froland, Mem. dcs Statuts, 65, 66; Liverm. 
Diss. 47, p. 54, § 55, § 56; 2 Froland, Mem. dcs Stat. p. 1576 top. lj>94; 
Merlin, Rdpertoire, Testament, §1,5, art. 2, p. 517, 518; 1 Boullenois, Observ. 
6, p. 127 to p. 140; 1 Boullenois, Observ. 28, p. 705 to p. 731. — This is mani¬ 
festly the opinion of Mr. Livermore, (Diss. p. 40 to p. 42; Id. p. 48 to p. 57). 
So of Merlin, (Repertoire, Majorite, § 5; Autorisation Maritalc, § 10, art. 2; 
Id. Puissance Parternelle, § 7, p. 142 to 146); of Froland, (1 Froland, Mdm. 
des Stat. p. 156, 171; 2 Froland, Mem. des Stat. p. 1595) ; of Bouhicr, (Bou- 
hier, Cout. de Bourg. ch. 23, § 90 to 96, p. 461; Id. ch. 24, § 91, &c. p. 476; 
Id. 1 Boullenois, Observ. 28, p. 724); of Pothier, (Pothier, "Cout. d’Orleans, 
ch. 1, § 4, n. 7, p. 2); of Huberus, (Huberus, Lib. 1, tit. 8, § 12; ante, § 60); 
and of 'Hertius, (Hertii, Opera, Tom. 1, De Collis. § 4, n, 8, p. 128, 124, edit. 
1737; Id. p. 175, edit. 1716). Merlin in another place admits, that a law, 
which prohibits a prodigal from making a testament, is personal; but at the 
same time it will not prevent the prodigal from making a valid will of immova¬ 
ble property in a foreign country, which allows it (as in Bourbourg); for 
which he gives two reasons; -first, that a law is real, which permits one act to 
be done by a person, who is otherwise incapable; and secondly, because a real 
law always prevails when it comes in conflict with a personal law. He applies 
the same rule to an unemancipated son, who cannpt by the law of his domicil 
make a testament, but yet may alienate any of his property acquired in Hain- 
ault; for its laws form an exception to the general incapacity of the son, and 
therefore they are real. Merlin, Rdpertoire, Testament, § 1, n. 5, art. 1, p. 
310. This opinion seems to coincide with that of Hcrtius, (1 Hertii, Opera, De 
.Collis. Leg. 4, n. 22, p. 133, edit. 1737; Id. p. 188, edit. 1716). It seems also 
supported by Rodenburg, (Rodenburg, De Div. Stat. P. 1, tit 1, ch, 2>; 2 Boul¬ 
lenois, Appx. p. 4, 5, 6, cited by Merlin, ubi supra). — But Merlin says, that, 
if by the laws of the country of his flomicil an unemancipated son cannot 
make a testament, and by the laws of another country he has a general ca¬ 
pacity ; in such a case such laws are personal and in conflict, and therefore the 
law of the domicil is to govern. Merlin, Id. p. 311. See also 1 Boullenois, 
Observ. 5, p. 77, 76. Boullenois lays <lown some rules upon this subject, which 
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son must be uniformly the same everywhere*; that the 
law of the domicil ought to regulate it; and that it 
would be utterly incongruous to make a minor in one 
place a major in another, thus investing* him with oppo¬ 
site personal qualities. 1 

433. This notion is combated with great vigor and* 
ability by other foreign jurists, whose opinions have been 
already alluded to. 2 Burgundus admits, that ^personal 
laws as to capacity or incapacity, govern all personal acts, 
such as personal contracts. Nam,\ut Imola et Castrensis 
scripsere ,) qid inhabilis est in uno loco, etiam in alio censdur 
inhabilis ; quod utique accipiendum est de habilitate, vel inhabdir 
tote, quce d statuto personali procedit, et ad actus personates dirir 
gitur . 8 But in regard to immovable property, he says, 
that it is sufficient, that a person be of the age required 
by the law of the sitiis, to authorize him to make a valid 
transfer, although he may be incapable by the law of his 


seem also to have received the approbation of Bouhier. (1.) When the per¬ 
sonal statute of the domicil is in conflict with the personal statute of another 
place, the law of the domicil is to prevail. (2.) When the personal statute of 
the domicil is in conflict with the real statute of the same or another place, it 
yields to the real statute. (3.) When the real statute of the domicil is in con¬ 
flict with the real statuto of the situs of the property, each one has its own 
authority in its own territory. 1 Boullenois, Pr. Gdn. 29, 30, 31; Id. Observ. 
5, p. 181, 182; Bouhier, Cojut. de Bourg. ch. 23, § 90, 96, p. 461; Id. eh..24, 
§ 91, &c. p. 476; Livermore, Diss. § 59, p. 58, 59. See the opinion of Grotius, 
cited, post, § 479. 

1 Mr. Henry says, that the personal statutes of one place may act indirectly 
and by comity on immovable property situate in another; as a decree of 
lunacy may by its effects deprive a party of a power to alienate his foreign 
property; and so of the disability created by bankruptcy. Henry on Foreign 
Law, 15. This seems inadmissible as a doctrine of the common law. 

• Ante, 62, 53, 54, 54 a. • 

• Burgundus, Tract. 1, n. 7, 8, p. 19. See, also, Rodenburg, J)e jDiy. Stat. tit. 
2, ch. 1; 2 Boullenois, Appx. p. 11, 12; 1 Boullenois, Observ. 6,p. 127 to 131; 
Id. p. 199, 201, 202; Liverm. Diss. § 47, 48, 49, p. 50, 51, 52; Bouhier, Coutr 
de Bourg. ch. 24, § 91, 94 to 107, p. 47^, 477, 478. 
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domicil. His language is: Quippe (sieut Bartotus existimtfPj 
kabiHtds personce ad actus* personates non trahit effectual ad res 
sitas extra territonum. Proinde, sv peragendum est aHquid 
circa rem, jam non respiciemus personae statum, quern foris 
assumpsit; sed an mancipens in ed sit conditione quam bonorum 
situs r ipse requirit} And again: Et quidem eodem^ modo, 
quoties de jure, vet servitute, aut libertate personae quceritur, item 
de facuttfde ad res personates constituta, respondendum erit 
secundum conditionem personae, quam induit ifi loco domicilii. Et 
contra, ergo si de jure ac facilitate, quce a re ipsct profidscitur, 
item de e/us servitude, atque libertate, plane ad’leges situs spectare 
oportet. Cum enim unicuique provindae suae proprice sint leges, 
possessionibus injunctce atque indictee, sane incapacitas foris 
adepta in censiderationem venire non potest; sed omrds, me 
qmlitas, sive personae habilitas, quoad eadem bom pertinet, a loco 
sitHs profidscitur? Bartolus affirms the same doctrine. 
Cum est, quod de aliquo jure descendente ex re ipsa servari con - 
suetudo vel statutign loci, ubi est res. s Boullenois, after some 
fluctuations of opinion, comes to the result, that the 
capacity to make a testament, so far as it regards the per¬ 
son, is personal; but so far as it regards immovables, is 
real, and governed by the law of the situs of the prop¬ 
erty. 1 * * 4 * 

§ 433 a. Stockmans, Dumoulin, Bouhier, Paul Voet, and. 
John Voet maintain the same opinion. 6 Dumoulin says 


1 Burgundus, Tract. 1, n.-'8, p. 19; ante, § 54; Lhrerm. Diss. § 47, 48, p. 
51, 52. 

* Burgundus, Tract. 1, n. 8, p. 19, 20. See, also, 1 Boullenois, Obser. 6, p. 
129, 180; Id. Obser. 9, p. 150 ; ante, § 372. 

* Bartol. ad Cod. Lib. 1, tit. 1, n. 27; Bartol. Oper. Tom. 7, p. 5. 

4 1 Boullenois, Obser. 28, p. 718, 719,-720. See Id. Obser. 5, p. 81, 82, 88, 
84, 101, 102. See also Merlin, Rupert. Testament, § 1, n. 8, art. 1, p. 310; 
Cdchin, (Etivres, Tom. 4, p. 555, 4to edit. 

■* Liverm. Diss. § 49 to 52, p. 52, 58, 54; 1 Frolaud, M4m. des Stat. p. 85, 

COHFL. - 60 
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Aid statutum agit in rem, et qiiacumque verborum formula idatur, 
temper inspicitur locus ubi res est} Si statutum diced, *quod 
minor 25 anrds non possit iestari dc inmobiUbus, tunc emm non 
respicit personam, nec agit in personam prineipatiter, nec in sob 
emnitatem actus, sed agit in certas res, ad finem conservandi pat¬ 
rimonii, et sic est reale. Quia idem est, ac si dictum esset, immo- 
biUa non possint alienari in testamento per minores . Unde stat¬ 
utum loci impicietur, sive persona subdita sit, sive non,? Stock- 
mans snys: Jampridem Pragmaticorum consensa et usu fori 
invaluit, id ubicumque agitur de rerum soli alienatione, mandpa- 
tione, investura, successionc, aliisque translations et acquisitiords 
modis, inspiciurdur leges loci, ubi res sitce sunt, sive queestio sit de 
estate, vet alia qualitate, habilitate, vet inhabilitate personce sive 
agatur de statuto verbis in rem, sive in personamf directs con- 
cepto ; cum effedus ipse, potius quam verba, attendendus sit, qm 
pronsus realis est , quoties de rebus soli transferendis et mancipan- 
dis queeritur ; atque proinde ab hoc effedu statutum omne, quod 
hue respicit, vel eo rem deducit, pro reali habendum judicandum- 
que sit? Paul Yoet adds, that personal laws do not regu¬ 
larly extend, so as to affect immovable property in a 
foreign country, either directly or consequentially. 4 John 


66; 2 Froland, des Stat. p. 819 to 823; 4 Burge, Comm, on Col. and For. 
L*w, Pt. 2, ch. 12, p. 579; ante, § 432, note. 

* Molin. Comm, ad CodxLib. 1, tit 1,1. 1, Conclusiones de Statut. Tom. 8, 

p. 556; Liverm. Dias. § 81, p. 69. • 

* Molin. Comm, ad Cod. Lib. 1, tit. 1,1.1, Conclus. de Statut. Tom. S, p. 
556; post, § 475, Bouhier, Cout. de Bourg. ch. 24, § 91 to § 102, p. 476, 477, 
478; 1 Froland, Mdm. des Stat. p. 65. 

* Stockmans, Decis. 125, n. 9, p. 263; ante, § 54; Liverm. Diss. § 50, p. 52, 
68; 2 Burge, Comm, on Col. and For. Law, Pt. 2, ch. 9, p. 863, 864. 

4 P. Yoet, de Stat § 4, ch. 2, n. 6, p. 124, edit.*1715; Id. p. 188, edit 1061? 
ante, § 54, note. — Paul Yoet admits, that personal laws accompany the person 
everywhere, as to, property, within the territory of the government' of which 
he is a subject ; but not as to any property elsewhere. Statutum personate 
ubique locorum personam comitatur, in ordine ad bona infra territorium stat- 
uentis, ubi persona affecta domicilium hajmt.. -Non tamen statutum personal^ 
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.Voet has gone into an elaborate consideration of the sub- 
jectwand positively denies, that personal laws can operate 
out of the territory. NuUd irnnen ratione (says he) suffi¬ 
cients, cum Jtcee nitantur, nec a legibus Romanis hme sentential 
patrocinium accedere possit; verius est personalia, non. magis 
quam redtia, territorium statuentis posse excedere, sive direeto, 
sive per consequentiam. And he proceeds to put very 
pointed inquiries, whether any foreign country will permit 
its own territorial laws to be overthrown by the laws of 
another country, on the subject of prodigals, infamous 
persons, minors, illigitimacy, or legitimacy and heirship. 1 

§ 433 b. Christinsous adopts the same opinion. Quod- 
cum de^ rebus soli, hoc est immobilibus, agitur, et diversa diver- 
sarum possessionum loca, et situs propommtur ,, in acquirendis , 
transferendis, et asscrendhs, dominiis, et in controversia quo jure 
7 'eguntur, certissvmam in usu observationem esse noti satis juris , 
est, id jus de pluribus spedari, quod loci est vel situs, et suas 
quoque leges, statuta et consuelndines servandos fore ; sic quod 
de talibus nulla cijusqmm potestas sit prceter territoni legem? 
Peckius is equally direct. Etenim nalura statuti est, ut non 
extendatur ad bona in alio territorio sita, ubi contraria slat juris 


dispositio? Bona autcm dicuntur esse in ejus jurisdidione, hi 


ecse extendit ad bona immobilia alibi sita. P. Voet, De Stat. § 4, ch. 2, n. 6, p. 
123* edit. 1715; Id. p. 138, edit. 1661. In anothet place ho says: Immobilia 
statutis loci reguntur, ubi sita. P. Voet, De Statut. § 9, ch. 1, n. 4, p. 252,253, 
edit'1715; Id. p. 306, 307, edit. 1661; ante, § 54, note; post, § 475, 483 b; 
ante, § 52, 52 a; S. P. JT Voet, ad Pand. Lib. 1, tit. 4, § 2, 9, p. 43. 

1 J. Vpet, ad Pand. Lib. 1, tit 4, § 7, Pars 2, De Stat. p. 40, cited at large, 
aate, § 54 a. — There are some jurists who adopt an intermediate opinion, 
bolding, that, in order to transfer real property, the party must have capacity 
according to the lex domicilii and the lex rei sitae. Thus, if in the country rei 
sitae the age to convey is twenty-one years, and in the country of the domicil 
the age if twenty-five years, a party cannot convey, although he is twenty-one 
years of age, nor unless he is twenty-five. Ante, § 482, note, § 888. 

* Christin. Decis. 8, Vol. 2, p. 4; 1 Boullcnois, Observ. 6, p. 127 to p. 140. 

„ * Peck. Oper. De Testam. Conjug, Lib. 4, ch. 8, n. 5, p. 610, edit. 1666; 
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cvjns ternttoio sunt} And again: Quod sive statutum loqui¬ 
tur in rem sive in personam , habecrt locum in bonis positis iwter- 
ritorium stcduentium , et non iiualiis . a 

§ 434. The opinion of'these latter jurists is in coin¬ 
cidence with that of the common law, as already stated; 
and it has been fully recognized in England, in a recent 
case, of which we have had occasion to take notice in 
another place. 8 Upon that occasion Lord Chief Justice 
Abbott said: “ The rule as to the law of domicil has 
never been extended to real property; nor have I found, 
in the decisions of Westminster Hall, any doctrine giving 
a countenance to the idea, that it ought to be so ex¬ 
tended. There being no authority for saying, tl\at the 
right of inheritance follows the law of the domicil of the 
parties, I think it must follow that of the country where 
the land lies.” The same doctrine was concurred in by 
the other judges. 4 

§ 435. Secondly, in relation to the forms and solemni¬ 
ties of passing the title to real estate. 6 We have already 
had occasion to examine the point; whether executory 
contracts respecting real estate must not be in the form 
prescribed by the local law, in order to have validity*; as 
for instance, a contract for the gale of land in England 
to be in writing according to the Statute of Frauds. 6 
The result of that* examination was, that in countries 
acting under the common law, the affirmative is admit- 


* Idem. 

* Id. n. 6, 7, p. 620. 

* Ante, § 87. 

4 Doe dem. Birthwhistle v. Vardill, 5 Barn. & Cres. 488. But see S. C. 2 
Clark & Finnell. 571; 9 Bligh, R. 32 to 88. 

* See 2 Burge,.Comm, on Col. and For. Law, Pt 2, ch. 9, p. 840^0 p. 870; 
Id. Vol. 1, Pt. 1, ch. 1, p. 21, 22, 23. 

4 Ante, § 263 to 878. See, also, 2 Burge, Comm, on Col. and Fori Law, Pt 
2, ch. 9, p. 867, 868, 869. 
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ted; although foreign jurists are divided on the point 1 

It \%puld seem clear, also, according to the common law, 

* 

1 Ante, § 887, 863 to 373. —Mr. Foelix, speaking on this subject,says: “ Un 
principe aujourd’hui gdndralemcnt adopte par l'usagc des nations, e’est que ‘ la 
forme des actes est roglde par les lois du lieu dans lequel ils sont faits ou 
passds.’ ' C?est-k-dire, que, pour l^validitd de tout actc, il suffit d’observer, les 
formalitds prescrites par la loi du Uou ou eet actc a dtd dresse ou rddigd: I’acte 
ainsi passd excrce scs effets sur les biens meubles et immeublcs situes dans un 
autre territoirc, dont les lois etablisscntdes formalitds diflfdrentds et plus dtenducs 
(Locus regit actum). En d’autres termes, les lois, qui rdglent la forme des actes, 
dtendent leur autorite tant sur les nationaux que Air les etrangers qui, contractent 
ou disposent dans le pays, et elles participent ainsi dc la nature des lois rdelles.” 
Foelix, Conflit des Lois, Revue Etrang. et Franc;., Tom. 7, 1840, § 40, p. 846, 
347. And again : “Parmi les ccrivains modbrnes, nous en eomptons trois, qtii 
n’adoptent point la maxime, quo la forme des actes cst reglee par la loi du lieu 
dans lequel ils sont faits ou passes. Suivaut M. Eichborn, les actes d’unc per- 
sonne, qui affectent sa fortune, doivent, cn rdglc generate, etre conformds aux 
lois dc son domicile, quant k la forme ct quant k leur substance, lorsqu’on se 
propose de les mettre k execution dans ce domicilo: la raison en est, dit 
l’auteur, dans le principe de la souverainete des nations ct dans, la loi 21 ff. de 
obi. et act. (Contraxissc unusquisque in eo loco iutelligitur, in quo ut solveret, 
se obligavit.) Cette rfcglc, continue l’auteur, admet des exceptions; 1° lorsque 
l’acte a etc fait sans fraude dans un pays etranger, ou il y a eu impossibility dc 
remplir les formes prescrites au lieu du domicile de la personne, qui contracte 
ou qui dispose; 2° lorsque l’acte a dtd fait dans un pays etranger dont les lois 
ne protdgent les actes et contrats qu’autant qu’on y a guivi une certaine forme; 
3° lorsque lo statut reel exige, pour l’acquisition ou l’alidnation d’un immeuble, 
un aete qui precede, la forme et le contenu de cet actc doivent se reglcr par 
co statut rdel. — Tar application de la regie profesec par M. Eiclihorn, cet 
auteur soutient quC le testament fait en pays (Stranger, d'apres les formes qui y 
sont etablies, n’aura sea effets, dans la patrie du Restateur, quant k la forme, 
qu’autant queries lois dc cette patrie reconnaisscnt la memo forme, a moins que 
le iestatcur ne soit dgalement decode dans le pays de la confeetion du testa¬ 
ment : dans ce dernier cas seulemcnt, le dit testament sortirait ses effects dans 
sa patrie. La proposition enseignee par Eichborn peut etre vraio en droit 
dtroit; mais elle est contraire k l’usage des nations, atteste par le sentiment 
gdndral des auteurs citds plus haut: ou no doit done pas s’arreter k l’opinion 
isolde de M. Eiclihorn. D’ailleurs, les exceptions admises par cet auteur, surtout 
la premikre, ramenent son systeme k celui que nous avons exposd au n° 41 : 
en effefc,* noire systkme a pdcisdment sa base principalc dans rimpossibilitd 
ou du moins dans la difficult^ de remplir k I’etranger les formalitds prescrites 
au lieu. du domicile de l’indiyidu. Du reste, notre systeme admet aussi les 
deux exceptions enonedes par M. Eichhorn sous les no* 2 et 3, ainsi que nous 
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that no conveyance or transfer of land can be made, 
either testamentary or inter vivos, except according to the 


l'expliquerons au n° suivant. M. MuhlenbrucB, en parlant des testaments, 
revicnt sur l’opinion par lui cause dans sa doctrina pandectarum; il 8© range 
de l’avis de M. Eichhorn. Le troisidme auteur qui repousse ^application de la 
rfcgle locus rcgit actum, en ce qui concerne la forme des aetes, c'est Hauss. H 
regardc cettc rfegle comme vague et inutile, et il n’en admet 1’ application que 
dans deux cas: le premier, lorsqu’il s’agit d’actes dc procedure (si de procesau 
ordinando qumritur) ; le second, lorsque les parties, en vertu de lcur autono- 
mie, so sont soumises aux lois du pays dans lequel elles ont passe un acte. t’ 
opinion de cet auteur a sa base dans une confusion d’iddes: il a cherehd k ap- 
pliquer la regie locus regit actum non seulemcnt k la forme des actes, uvais 
encore k lcur substance; n’ayant pu parvenir k justifier cette opinion, il a 
rejetd enticrement la dite rfegle, et il a cru trouver uniquement dans la volontd 
expresse ou tacite des parties, la base de Papplieation des lois du lieu, quant k 
la forme et quant a la matiere de l’acte. L’actc fait d’aprks les formes pre- 
scrites par la loi du lieu de sa redaction est valablc, non seulement par rapport 
aux biens meublcs appartenant a l’individu et qui se trouvent au lieu de son dom¬ 
icile, mais encore par rapport aux immeubles, en quelque endroit qu’ils fusseat 
aituds. Cette derniere proposition, selou la nature des choses, admet une ex¬ 
ception, dans lc cas ou la loi du lieu de la situation present, k l’dgard des actes 
trauslatifs de la propridtd des immeubles ou qui y affectent des charges reelles, 
des formes partieulieres qui ne peuvent etre remplies alleurs que dans ce mSme 
lieu: telles sont la redaction des aetes par un notaire du meme territoire, la 
transcription ou l’inscription aux registres tenus dans ce territoire, des actes 
d’alienation, d’hypothdque, etc. L’aetc fait dans un pays dtranger suivant Ids 
fonnes qui y sont prcscrites, no perd pas sa force, quant k sa forme, par le 
rctour de l’individu au lieu de son domicile; aucune raison de droit ne milite 
en faveur dc l’opinion contraire. La regie locus regit actum ne droit pas etre 
dtendue au delii des limites quo nous lui avons tracees au n° 40; ne s’applique 
qu’ii la forme extdrieure, e$ non pas k la matikre ou substance des actes, ainsi 
que nous l’cxpliquerons encore au § suivant. Ainsi, dans un testament, la 
capacitd, de la personne et la disponibilitd des biens ne se rdglent point par la 
loi du lien de la redaction. Dans les dispositions entre-vifs, soit k titre ondreux, 
soit k titre gratuit, la loi du lieu de la redaction fleut avoir influd, soit sur Pen- 
semble de l’actc, soit sur les termes employds par les parties; et, sous ce double 
titre, cette loi pout etre consultee par les juges comme moyen d’interprdtation; 
mais elle no forme pas la loi decisive, k moins que les parties ne s’y soient 
soumises expressenjent La regie indiquee au no 40 ne s’applique pas seule¬ 
ment aux actes publics ou solennels, mais aussi aux actes sous signature privde, 
comme, par exemple, les testaments olographes. Feu M. Merlin fait rC- 
marquer que ‘ la rfegle locus regit actum est gdndrale, et il faudrait, pour la 
restreindre aux testaments re<jus par personnes publiques, une exception, auto- 
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formalities prescribed by the local law. Thus, in Eng¬ 
land, no instrument not under seal can operate as a con¬ 
veyance of land, so as to give a perfect title thereto. 
An instrument, therefore, not under seal, executed in a 
foreign country, where no seal is required to pass the 
title to lands, would be held invalid to pass land in Eng¬ 
land. 1 The same rule is established in America, where it 
is held, (as we have seen,) that the title to land can be 
acquired and lost only in the manner prescribed by the 
law of the place where the property is situate. 2 [But 
the assignment of a mortgage of real estate is to be 
governed by the law of the State where made, and. not 
of the State where the property is. 8 ] 

§ 436. Erskine, in his Institutes, states this to be the 
law of Scotland. “ In the conveyance.” says he, “ of an 
immovable subject, or of any right affecting heritage, the 
grantor must follow the solemnities established by the 
law, not of the country, where he signs the deed, but of 
the State in which the heritage lies, and from which it is 
impossible to remove it. For though he be subject with 
respect to his person to the Lex domicilii ’, that law can 


risde par une loi expressed Nous ajouterons quo les raisons exposces au 
n° 41 s’appliquent aux actes sous seing-prive eomme anx aetes. publics. Nous 
Tegardons comme une erreur l’opinion contraire profession par M. Duran ton. 
Nous empruntons h M. Pardessus une observation tmportante. C’est quo,’dans 
tous les cas ou Tune dcs parties invoque un actc passe liors du royaumc, il faut 
avant tout s’assurer quo Pacte a <5te passe dans le lieu rdgi par les lois aux- 
quelles on veut le soumettre.” Id. § 42 to § 47, p. 350 to 354. 

1 .Ante, § 363, 864. See Dundas v. Dundas, 2 Dow & Clark, 849; Abell v. 
Douglass, 4 Denio, 305; Coppin v. Coppin, 2 P. Will. 291, 293; 2 Fonbl. 
Equity, B. 5, ch. 1, § 6, note, p. 444, 445. 

* Ante, § 427, 428; United States v. Crosby, 7 Cranch, 115; Cutter v. 
Davenport, 1 Pick. It. 81, 86 ; Hosford v. Nichols, 1 Paige, R. 220; Wills r. 
Cowper, 2 Hamm. R. 124 ; S. C. Wilcox’s Rep. 278; Kerr v. Moon, 9 Wheaton, 
R. 566 ; McCormick v. Sullivant, 10 Wheaton, R. 192; Darby v. Mayer, 11 
Wheaton, R. 465. 

3 Dundas v. Bowler, 3 McLean, 897. 
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have no authority over property which hath its fixed 
domicil in another territory, .and which cannot be tried, 
but before the Courts, and according to the laws of thal: 
State where it is situated. And this rule is so strictly 
adhered to in practice, that a disposition*of an heritable 
jurisdiction in Scotland, executed in England after the 
English form, was not sustained, even as an obligation to 
compel the grantor to execute a more formal convey¬ 
ance.” 1 He is well borne out in his doctrine by other 
authorities. 2 

■ 

§ 437. Boullenois admits, that, when an incapacity to 
do an act, or to make a conveyance of a thing, except by 
certain formalities, if created by the Lex rei sitce, that law 


1 Ersk. Inst. B. 3, tit. 3, §" 40, p. 515 ; Id. § 41; 2 Karnes on Equity, B. 3, 
ch. 8, § 2, p. 328. — But Erskine, in the same section, makes a distinction be¬ 
tween contracts to convey real estate situate in Scotland, and actual transfers, 
holding, that if the contract to convey is good by the lex loci contractus, it 
will be enforced in Scotland; but an actual transfer will not. “ But,” says he, 
“ though obligations to convey, if they be perfected secundum legom domicilii, 
are binding here; yet conveyances themselves, if of subjects within Scotland, 
arc not always effectual, if they aro not executed according to the solemnities 
of our law.” The other part of the section has been already cited in a note, 
ante, § 365. The common law, as we have seen, with masculine vigor, and 
upon principle, rejects such niceties; and indeed it seems repudiated by many 
of the learned Judges of Scotland. Ante, § 365. Sec Lang v. Whitlaw, 2 
Shaw, App. Cases, J>. 13 ; S. C. 5 Wils. & Shaw, p. 66, 67, note; Brack v. 
Johnston, 5 Wils. & Shaw, «p. 61. 

a Ante, § 365, 366, 367; Jcrningham v. Herbert, 1 Tamlyn, R. 103; Feiv 
gusson on Marriage and Div. p. 395, 397. — Mr. Burge, speaking on, this sub¬ 
ject, says: “£herc is a perfect uniformity in all systems of jurisprudence in 
the adoption of this rule. Thus a contract in England for the sale to of 
immovable property situated in England, or in those colonics which are gov¬ 
erned by the law of England, would transfer the dominion in equity, and A. 
would become the owner; but if the property were situated in British Guiana, 
it would not transfer the dominion. On the other hand, a contract in British 
Guiana for the sale of immovable property situated in England, or in> those 
colonies, would transfer the dominium on that property, but it would not trans¬ 
fer the dominium of property situated in British Guiana. 2 Burge, (Tomm. on 
Col. and For. Law, Pt. 2, ch. 9, p. 865. . 



Cfi. xj ■ 


REAL PROPERTY. 


717 


must be observed in regard to that thing, although the 
j>arty be otherwise capable by the law of his domicil. 1 


* 1 Boullenois, Obdferv. 28, p. 476, 477, 488, 492, 498, 499, 500; ante, § 240. 
Boullenois, speaking on this subject, says: “ Ces formes distinctives des^con- 
trats font, pour la plupart, dietees par !e Droit commun; mais comme M 4 Oh. 
du Molin observe quc chacune des Villes ayant Jurisdiction, peut prcscrire uno 
forme particulifere k chaque espdee de contrat, il pourroit arriver que ces 
formes, ou formalitds varieroient it l’infini; que dans le lieu du contrat, il y en 
auroit une; que dans le lieu ou domicile, il y eu auroit une autre; et que dans 
le lieu de la situation, il y cn aurgit encore une autre. Dans ces cas, si eeux 
qui contractent, sont domiciles dans un lieu, qu’ils eontractcnt dans un autre, 
et que la chose dont ils contractent, soit encore dans un autre quelle forme les 
contractants donneront-ils it l’actc, eu dgard it toutes ces formalitds varides et 
mUltiplids ? S’il dtoit clair que ces formes appartenoient it la solcmnitd, il n’y 
auroit pas de difficulte qu’il faudroit suivre ce que la Loi du lieu ou l'acte se 
passeroit, prescriroit it cet dgard. Si ces formalitds dtoient liabilitantes la per¬ 
sonae, il faudroit suivre la Loi du domicile de la personne habilitde. Si au 
contraire elles appartenoient, sive ad substantialia contractus, sive ad naturalia, 
sive ad accidentalia aut complimentaria, e'est lit ou se rencontreroit la veritable 
difficulte; et si vous donnez pour principe gdndral et inddfini, qu’il faut tou- 
jours suivre la Loi du lieu ou se passe le contrat, ou bien qu’il faut toujours 
suivre la Loi de la situation, ou bien qu’il faut toujours suivre la Loi du domicile 
des contractants, il est certain que vous donnerez un faux principe; parce que, 
comme on le verra ci-aprds, tantot ces formalitds appartiennent au contrat, 
tantot elles appartiennent et ddpendent de la qualite de la personne.” 1 Boul- 
lenois, Observ. 28,p. 465. Boullcnois, in another place, says : “ Quelque varietd 
qu’il y ait dans ce nombre considdrd de diiferentcs formalitds ou solemnites, et 
quelque diffdrence qu’il y ait meme dans nos Auteurs pour le langage, ils convi- 
ennent unanimement, que pour qu’un acte soit parfait, ex omni parte, il y a des 
choses requises, pour habiliter et rendre capables let personnes qui contractent; 
et elles sont attachdes & la personne, et ddpendent du domicile; qu’il y en a de 
requises pour la preuve et l’authenticitd, et elles ddpendent du lieu ou se passe 
le contrat; qu'il y en a attacheds aux choses, et elles ddpendent c^la Loi de la 
situation; qu’il y en a qui sont do l’essence et de la substance inteneure et vis- 
edrale des actes, et ces choses sont, scion la nature de chaque acte, commund- 
mant et assez universellement les memos partout; qu’il y on a qui fleuent de 
la nature et espdee dont sont les contrats, soit qu’elles proviennent do la propre 
nature de ces contrats, soit qu’elles y soient lides et attachdes par un usage 
bien constant, et une Coutume invdtdrde, et ce sont ces choses qui peuvent 
fare naitre le plus de contestation; qu'il y en a qui ne servent que de compld- 
ment aux actes ddja formds, et elles ddpendent des diffdrentes Loix; et qu'il y. 
en a encore qui ne sont que de pure discipline, et d’autres dont l’accomplisse- 
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He adds, in another place, that if these formalities are 
attached to things and not to persons, then the laws 
which prescribe them are real; and, consequently, the 
law of the place of their situation must govern. 1 Accord¬ 
ingly, he lays it down as a fundamental rule: QuaneL la 
loi exige certaines formalites, lesquelles sont attaches aux chose* 
m$mes, il faut suivre la hi de la situation . a Yet strangely 
enough, he departs from this general doctrine in relation 
to testaments, upon some subtile distinctions which he 
takes, between extrinsic and intrinsic forms, between the 
solemnities required to the perfection and authenticity of 
an act, and those which relate to the capacity to do it, or 
to dispose of the thing which is the subject of it. 8 

§ 437 a. Sandius (John a Sande) has given us some 
quite as subtile distinctions, insisting that there is a wide 
distinction between the solemnities of an alienation and 
the thing of which the alienation is the subject: Quod 
mulium intersit inter solenniiates dispositionis et rem , de qud sit 
dispositio. The solemnities respect but the form of the 
disposition or alienation and the things disposed of or 
alienated constitute the substantial matter thereof; so 
that what respects the solemnities, affects only the form 
of the act, and not the things. Solennitates sunt forma; 


ment plus ou moms prompt! ddpcnd de la volontd des parties, et celles-ci n’eu* 
trainent pas do grandes difficultees. Mais la vdritable difficulte en cette 
matifere, est de savoir bien discerner toutes cos formalitds, et les ranger cha- 
cune dans l^lasse qui leur appartient, afin de ne pas appliquer it une formal- 
itd d’une cerfaine classe, des principes et des decisions qui ne convenient qu’& 
une formalitd d’unc autre classe. Plusieurs oxemples vont faire sentir cette 
difficultd.” 1 Boullenois, Obser. 23, p. 456, '457; Id. p. 488, 492, 428, 499. 
See Merlin, Report. Testament, §1,5, art. 1, 2, 3. * p 

1 1 Boullenois, Obs. 23, p. 467; Id. p. 499, 500. See Livermorej Diss. p. 
58 to 60; Henry on Foreign Law, p. 50. 

• 2 Boullenois, Observ. 46, p. 407, Rule 4; ante, § 240. See 1 Boullenois, 
Obser. 9, p. 151. 

* 1 Boullenois, Obser. 21, p. 422 to 426. 
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res est mbjecium disposition^; qmre tale staiutum magis 
efikere videtur disposiiionem ipsam, qaam rem? Accordingly, 
Sandius holds, that, if a foreigner makes his will according 
to the forms and solemnities of the law of the place 
where it is made, it will be valid even as to immovables 
in another country, where different forms and solemnities 
are required. He assigns the following reason. Ratio 
kujus sententice est, quod staiutum vet consuetudo, prcescribens 
solennitaies testamenti, non afficiai res Testatoris, neque e/us 
personam, sed ipsam disposiiionem, puce fit in loco statuti vel 
consuetudirds. At in cujusvis actus solennitate inspicitur consue¬ 
tudo loci, ubi is celebratur, eoque in Us quce spectant ad formam 
et solennitaies testamenti, inspicitur consuetudo loci, ubi illud fac¬ 
tum est, Ucet testator ibi larem fixum non habeat? And again : 
Deindb hcec sententia non facife ad praxin transferri potest, uti 
mcommoda testari volentibus, qui si habeant bona sila in diversis 
regiombus, quce, quod ad testamenti solennitates aitinet, diversis 
moribus reguntur, non possunt secunditm hanc sententiam uno 
testttmento defungi, sed si nolint pro parte iniestaii decedere, 
coguntur contrh juris rationem plura testamenta exarare; sinr 
gula scilicet juxta consuetudinem cujusque regionis, vel in uno 
testamento sequi consuetudines plurium loconim, et actum per se 
indwiduum huic, et illi loco diversimodh imparting ** 

§ 438. D’Argentre and Burgundus maintain with great 
clearness the general doctrine, that the law rei sitae must 
goverh as to the solemnities of alienation, inter vivos and 
testamentary. 1 * * 4 D’Argentre’s opinion has beer^ already 

1 1 Boullenoia, Obscr. 21, p. 422, 423; Sand. Decis. Frisic. Lib. 4, tit., 
Defin. 14, p. 142, 143. 

J Sand. Decia. fib. 4, tit. 1, Defin. 14, p. 142, 143. 

•Id. p. 123. 

4 1 Boullenois, Obsery. 6, p. 129; Id. Obscry. 9, p. 151; Id. Obserr. 22, 
p. 422, 425; Cujaccii, Opera. Tom. 3, Obscrvat. Lib. 14, ch. 12, p. 399, edit 
1758; 2 Burge, Comm, on Col. and For. Law, Ft 2, ch. 9, p. 866. 
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in part stated. 1 He adds in another place : Cum de rebus 
soli, id est immobilibus, agitur, (qiiils appeUerd d?heritage,) et 
diversa diversarum possessionem loca, et situs proponuntur in 
acquirendis, transferendis, aut asserendis, domimis, et in contro¬ 
versy est, quo jure regantur, certissima usu observatio est, id jus 
de pluribus spectari, quod loci est, et suos cuique loco, leges, 
statuta, et consuetudines servandos ; et qui cui mores de rebus, 
territorio, et potestatibus finibus sint recepti, sic ut de taUbus 
nulla cujusquam potestas sit prcetcr territorii legem. Sic in 
contractibus, sic in testamentis, sic in commercii omnibus, et locis 
conveniendi constitutum ; ne contra situs legem in immobilibus 
quidquam decemi possit privato consensu ; et par est sic judi- 
cari? Burgundus, in addition to what has been already 
cited, 3 says in another place: Siquidem solemnitates testa- 
menti ad jura personalia non pertinent; quia sunt queedam 
qualitas bonis ipsis impressa, ad quam tenetur respicere quisqms 
in bonis aliquid attcrat. Nam, ut jura realia non ponrigunt 
effechm extra territorium ; ita et hanc pree se virtutem ferunt, 
quod nec alieni territorii leges in se rccipiant . 4 This is also the 
opinion of other distinguished jurists. 6 

§ 439. Froland treats, as clearly real, all laws, which 
respect the alienation of immovable property, and conse¬ 
quently that it is governed by the Lex rei sitce. He lays 
down, as a fundamental rule: La premiere {chose,) que le 


1 Ante, § 426. 

*.D’Argent. De Briton. Leg. Art. 218, n. 2, p. 647; ante, § 371 a. 

• Ante, § 372, 433, 438; post, § 477. 

* Burgundus, Tract. 6, n. 2, 3, p. 128, 129; post, § 477; Rodenburg, De 
Divers. Stat. tit. 2, cb. 3, § 1, 2; 2 Boullenois, Appx. p. 19, 20, 21; 1 Boulle- 
nois, Observ. 6, p. 129, 130; Id. Observ. 9, p. 151; Id. Objerv. 21, p. 422, 
423, 425 ; ante, § 433 a ; 4 Burge, Comm, on Col. and For. Law, Pt 2, cb. 12, 
p. 581 to 585; post, § 477. 

1 Ante, § 363 to 373. See 2 Burge, Comm, on Col. and For. Law, Pt. 2, 
cb. 9, p. 865, 866 ; 1 Boullenois, Obser. 21, p. 423, 424; Sand. Decia Frisk). 
Lib. 4, tit 1, Defin. 14, p. 142, where many opinions of Jurists arc cited. 
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Statut Reel ne sort point de son territoire. Et de Id vient, que 
dans le cas , ou il s'agit de successions, dec. d'alienation d’immeu- 
bles , dec. ilfavt s'attacker aux continues des lieu, oil les fonds 
sont srtues? Cochin lays down the rule, that, though the 
formalities of an instrument ( acte ) may be, and indeed 
ought to be, according to the. law of the place of the 
instrument; yet, when the clauses or contents of suoh 
an instrument are to be applied to property in another 
country, the law rei sitae must govern. Les formalitSs, dont 
wii acte doit etre revetu , se reglcnt par la loi, qui exerce son 
empire dans le lieu, ou Cade a ete passe ; mais quand il s'agit 
d'appUquer les clauses qu'il renferme, aux biens des patties cotv- 
tractantes, e'est la hi de la situation de ces biewf, qui doit seule 
Hre consultSe. 1 2 

§ 440. But there are many other jurists, who maintain 
the. same opinion, as Cochin, holding, that, if the act or 
instrument have the formalities, which are prescribed by 
the law of the place where it is made, it ought to have a 
universal operation ; 3 and they apply it especially to the 
case of testamentary dispositions of real property. 4 They 


1 1 Froland, Mdm. 156 ; Id. 65. 

' a Cocbih, CEuvres, Tom. 5, p. 697, 4to. edit. — There is some difficulty in 
reconciling this passage with another cited in the note to § 440. Perhaps 
Cochin only means hero to say, that the solemnities of thfe place, where the 
act is done, are to be observed; but that the interpretation of the clauses or 
provisions of the instrument are to be according to the law of the situs. See 
also 2 Burge, Comm, on Col. and For. Law, Pt. 2, ch. 9, p. 866. 

* P. Voet, de Statut § 4, ch. 2, § 6, p. 123, § 7, p. 124, edit. 1715 ; Id. p. 137, 
edit. 1661 ; J. Voet, ad Pand. Lib. 1, tit. 4, P. 2, § 5, 6, p. 89, § 10, p. 43^44; 
1 Boullenois, Obser. 21,. p. 426 to p.438. — Mr. Livermore, in his Disserta¬ 
tions, stuns up the opinions of different Jurists. Livcrm. Diss. § 78 to § 214, 
p. 60 to p. 130. So does Mr. Burge. 4 Burge, Comm. Pt. 2, ch. 12, p. 581 to 
p. 585. Sandius, or Sandd, has also brought together the opinions of different 
Jurists on this subject, Sand. Decis. Frisic. Lib. 4, tit. 1, Defin. 14, p. 142, 143. 

4 See Rodenburg, de Div. Stat tit 2, ch. 3; 2 Boullenois, Appx. p. 19; 
l BonBenois, p. 414 to 421; Id. Observ. 21, p. 422 to 433; 1 Hcrtii, Opera, 
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found themselves upon the extreme inconvenience, which 
would otherwise result from requiring a party to make 
different testaments for their property, lying in different 
countries, and the almost utter impossibility, in many 
cases, of ascertaining at a critical moment, what are the 
peculiar solemnities prescribed by the laws of each of 
these countries. 1 They seem wholly to have overlooked, 
on the other side, the inconvenience of any nation suffer^ 
ing property, locally and permanently situate within its 
own territory, to be subject to be transferred by any 
other laws, than its own; and thus introducing into the 
bosom of its own jurisprudence all the innumerable 
diversities ofi foreign laws, to regulate its own titles to 
such property, many of which laws can be but imper¬ 
fectly ascertained, and many of which may become mat¬ 
ters of subtile controversy. 2 Some of these jurists press 

§ 4, n. 10, p. 125, edit. 1737 ; Id. p. 179, edit. 1716 ; J. Voet, ad Fand. Lib. 1, 
tit. 4, p. 2, 13, p. 43 ; Bouhier, Cout. do Bourg. eh. 23, § 81 to § 89, p. 460; 
Vinnius ad Instit. Lib. 2, tit. 10, § 14, n. 5; 1 Boidlcnois, Obser. 21, p. 426, 
427; Merlin, Expert. Loi, § 6, art. 6, 7. 

1 Rodenburg, Dc Div. Stat. tit. 2, ch. 3; 2 Boullenois, App. p. 19; 1 Boul- 
lenois, p. 414 to 417 ; Vinnius, ad Instit. Lib. 2, tit. 10, § 14, n. 5; 1 Boul¬ 
lenois, Obser. 21, p. 426, 427; Ilcrtii, Opera, Dc Collis. Leg. § 4, n. 10, p. 126, 
edJVl787; Id. p. 179, edit. 1716; Id. n. 23, p. 133, edit. 1737 ; Id. p. 189, 
edit. 1716; Fcelix, Conflit des Lois, Revue Etrang. et Fran^. Tom. 7, 1840, 
§ 41, p. 847, 348. John Voet has given the reasoning on this side of the ques¬ 
tion. J. Voet and Pand. Tom. 1, Lib. 1, tit. 4, P s 2, § 18, 15, p. 45, 46. See 
also 4 Burge, Comm, on Col. and For. Law, Pt 2, eh. 12, p. 590; post, 444 a. 

1 Cochin says, it is one of the most uniform principles, that the form of acts 
depends upon the law of the place where they are passed; so that, if a man is 
domiciled at Paris, and there has all his property, (biens,) but he makes his 
testAent in another province under a different law, the law of the latter is 
alone to be regarded in its form, though the succession to the testator, either of 
heirship or testamentary, may be regulated by the law of Paris. Cochin, 
GEuvres, Tom. 2, p. 72, 4to. edit. See ante, § 439. D’Aguesseau treats with 
some sarcasm those who venture to suggest a doubt on the point. <( We leaVe 
such discussions,” says he, (( to the ultramontane Doctors. We say with 
D’Argentrd, that these questions are not worthy to occupy a moment's atten- 
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their doctrine so far, as to doubt, whether a transfer, 
made according to the solemnities of the place, where 
the property is locally situate, would be good, if not also 
executed according to the law of the place where the 
act is done. 1 

§ 441. The opinion of these jurists is supported by 
Dumoulin. His language is: Et est omnium doctonm senten¬ 
tial ubicumque consuetudo , vel statutum locale disponit de solemrd- 
tate> vel formd adds, ligari etiam exteros, ibi actum iUum geren - 
tes, et gestum esse validum , et efficaccm ubique , etiam super bonis 
solis extra territorium consuetudinis vel statuti 2 In another 


tion. No one can doubt, that the formalities of a testament ought to be 
governed by the law of the place where the act is done.” D’Aguesscau, 
CEuvres, Tom. p. 637, 4to. edit. 

1 Rodenburg, De Div. Stat. tit 2, ch. 3 ; 2 Boullenois, Appx. p. 12; 1 Boul- 
lenois, 417 ; Id. Observ. 21, p. 428, 429, 430. Grotius appears to have held 
the same opinion, and to have applied it to the case of wills and testaments. 
See post, § 479, where his opinion is cited. 

* Molin. Opera, Tom. 2, edit. 1681, Consil. 58, § 9, p. 965; ante, § 260, note, 
§ 274 a, § 372 a; 1 Boullenois, Observ. 21, p. 423, 429. Mr. Livermore mani¬ 
festly entertained the opinion, that it was sufficient for a testament of immova¬ 
ble property to have the formalities prescribed by the law of the testator’s 
domicil. After adverting to Dumoulin’s division of statutes into thosevwhich 
relate to the solemnities and forms of acts, (nudam ordinationem vel solemni- 
tatem actus,) and those which concern the merits and decisions of causes^qum 
meritum causa) vel decisionem concernunt,) he added: “ The statutes of the 
first class I do not consider to be either personal, real, or mixed. They do not 
act directly upon persons nor upon property, but ifpon the act for the purpose 
of determining its authenticity. The laws of some countries require, that a 
testament shall be made in presence of seven witnesses. In other countries the 
law requiros only the presence of a notary and two witnesses. These laws 
dispose of the solemnities of all testaments made within their jurisdiction; but 
they neither affect the capacity of the testator, nor do they dispose Uf his 
property." The law of the testator’s domicil detcrmincs-his capacity to make a 
testament; the law of the place where his immovable property is situated, 
determines, whether it may be disposed of by testament or not; the will of the 
testator disposes of his property; and the sole purpose and effect of the statute, 
which requires a certain number of witnesses to . a testament, is to show, 
whether that will has been expressed or not.” 
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place he says: Aut statutum loquitur de Ms, quce concernunt 
nudam ordinationem vel solemnitatem adds, et semper inspir 
dtur statutum vel consuetudo lod, ubi actus celebratur > sive 
in contradibus, sive in judidis, sive in testammtis, sive in instru - 
mentis, aut alas conficiendis. Ita quod testamentum, factum 
coram duobus testibus in locis, ubi non requiritur major solemnir 
tas, valet ubique. Idem in omni alio adu.} And yet Dumou- 
lin in another place uses language not very consistent 
with the foregoing, unless indeed he is there to be under¬ 
stood as speaking, not of the forms and solemnities of tes¬ 
taments, but of the operation and interpretation thereof. 
Bed emergit incidens quccstio, cujus loci inspidatur, an loci testa - 
menti, contractus, vel loci dominantis, an veto loci servientis ? Et 
omnino dicendum inspiciendam consuetudinem loci servientis, sen 
rei, quce conceditur} 

§ 441 a. Bouhier maintains, that in general the forms 
and solemnities of all acts done, (which of course include 
testaments,) should be according to the law of the place 
where the acts are done, even when the property is situ¬ 
ated elsewhere; at least if the custom of the situs is not 
in opposition to it. 3 He lays it down in another place 
among his general rules. Tout, statut, qui concerne les for - 
malfys extrinseques des ades et leur authenticate, est personnel; 
en sorte que, quand Cacle est passe dans les formes usitees au 
lien, oil it est redig e, it a par tout son execution ; and he then 
applies the rule expressly to testaments. 4 


1 Molin. Opera, Tom. 3, ad Cod. Lib. 1, tit. 1,1. 1, Conclus. des Statutis, p. 

554, edit, 1681; ante, § 260; post, § 479 k; 4 Burge, Coram. on Col. and For. 

Law, Pt 2, ch. 12, p.*583; 1 Boullenois, Observ. 21, p. 423,424; ante, § 365 a. 

* Molin. Opera, Tom. 1 , Do Fiefs, § 33, n. 86, Tom. 1 , p. 410, .edit. 1681; 1 
Boullenois, Observ. 21, p. 423, 424, 425; Burgundus, Tract. 6, n. 2, p. 128 ; 
Bouhier, Cout de Bourg. ch. 23, § 39 to § 44, p. 454, 455. 

• Bouhier, Cout de Bourg. ch. 28, § 10, p. 550. * 

* 4 Bouhier, Cout. de Bourg. ch. 23, § 81, 82, p. 460; Id. ch. 28, § 10 to § 20, p. 

550, 551 j Id. ch. 21, § 219, p. 417. 
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§ 442. Paul Yoet holds the opinion, that the solemni- 
ties of contracts and other instruments respecting the 
transfer of immovable property are to be according to 
the laws of the place where the act is done, and not of 
the rei sites: for he holds laws respecting solemnities not 
to be either real or personal, but of a mixed nature. 
Statutum quippe circa solemnia, ncc cst in ran, nec in personam, 
sed mixti generis} He therefore insists, that, if a testament 
is made according to the solemnities of the place rei sttce, 
but not according to that of the testator's domicil, it will 
not be valid as to property situate elsewhere. Verum 
(says he) quid de solemnibus, in negotiis ad/iibendis, statuendum 


erit, si hcorum statuta discrepent ? Finge, qnempiam testan in 
loco domicilii, adhibitis solemnibus rei sites, non sui domicilii; 


valebiine testamentum ratione bonorum alibi sitorum ? Itespon - 
deo, quod non. Neque enim aliter testamentum valere potest, 
quam si ea servetur solemnitas, quam requirit locus gestionis} 
He further holds, that if a testament is made* by a person 
in his own country (sui loci) according to the forms and 
solemnities required by the laws thereof, it will be valid 
in respect to his immoVable property in other countries, 
where different forms and solemnities are required. And 
this without any distinction, whether such .person &as 
retained his original domicil, or whether he is settled in 
another country. Quid, si quispiam testetur secundum solemn 
nia sui loci,puta coram notario et duobus testibus, an vires capiet 
testamentum ratione bonorum extra territorium statueniis jacen- 


tium,puta in Frisid, ubi plures solemnitates requiriuntur ? Aff. 
(affirmo). Idque procedit, sive testator domicilium prius retin- 


1 P. Voet,1)e Statut § 9, ch.*2,n. 3, p. 263, edit. 1715; Id. p. 318, 319, edit 

l&l. 

* P. Yoet, De Statut § 2, ch. 2, n. 1, p)262, edit 1715; Id. p. 317, edit 
1661. 


61* 
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uerit, sive alio transtulent} And he adds, that if a foreigner 
makes his testament according to the law of the place 
where he is only temporarily abiding, it will still be, valid, 
as to his immovable property elsewhere, even in his dom¬ 
icil. Quid, si florcnsis secundum loci statutum testamenium con- 
dot, ubi tantum hosjntatur, an valebit alibi, ubi vel immobiUa, vel 
domicilium hdbet ? Mespondeo, quod ita. Cum enim agatur de 
actus solcmnitate, quae quoscunque obligat, in loco negotium aU- 
quod gerentcs, eliam Obligat forensem ibi disponqrdem, si suam dis- 
positionem vel suum actum velit idilem, licet non practise liget eun- 
dem? He makes an exception, indeed, of a party's mak¬ 
ing a testament in a foreign country, with a view to a 
fraudulent evasion of the law of his own country. 8i > 
tamen quispiam, id evitarct solemnitatem loci sui domicilii, in frau - 
dem talis statidi, extra tcrritorium se conferai, ejus testamentum 
non valere existumarem . 3 

§ 443. Huberus supports the same opinion. “ In Hol¬ 
land,” says he, “ a testament may be made before a no¬ 
tary and two witnesses. In Friesland it is not valid unless 
established by seven witnesses. A Batavian made a tes¬ 
tament in Holland, according to'the local law, under 
which property situate in Friesland is demanded. The 
quqgtion is, whether the judges in Friesland ought to sus- 

1 P. Voet, Do Stat. § 2, ch. 2, n. 2, p. 262, edit 1715 ; Id. p. 317, 818, edit. 
1661. ' . , 

* P. Voet, De Stat. § 9, ch. 2, n. 3, § 262, 263,’ edit 1715 ; Id. p. 818, 819, 
-edit 1661; post, § 475. 

* P. Voet, De Stat. § 9, ch. 2, n. 4, p. 264, edit 1715 ; Id. p. 818, 819, edit 
il661. — In 4 Burge, Comm, on Col. and For. Law', Pt 2, ch. 12, p. 590. 

©urge supposes that Paul Voet holds a somewhat differently modified opinion, 
likfe that of Rodenburg, that the testament will be go*od if made either 
■according to the law of the place where it is made, or accordfhg t<^ that where 
.lie has his domicil. Post, § 444. See also ante* § 365 a. I do not see any 
.thing in the passage of Paul Voet, referred to by Mr. Burge, that leads to such 
.a conclusion. The text contains all fee cases put by Paul Voet on this point, 
.in his Work De Statut § 9, ch. 2. 
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tain the demand under that testament The laws of 
Holland cannot bind the Frisians; and, therefore, by the 
first axiom, the testament would not be valid in Fries¬ 
land ; but by the third axiom it would be valid; and, 
according to that, judgment should be pronounced in 
favor of the testament. But a Frisian goes injo Holland, 
and there makes a testament according to the local law 
(more loci,) contrary to the Frisian law, and returns into 
Friesland, and dies there. Is the testament valid ? It is 
valid by the second axiom; because while he was in 
Holland, although temporarily, he was bound by the local 
law; and an act, valid in its origin, ought to be valid 
everywhere by the third axiom; and this without any 
discrimination of movable or of immovable property. 
So the law is, and is practised. 1 On the other hand, a 
Frisian makes his will in his own country before a notary 
and two witnesses; and it is carried into Holland, and 
property situate there is demanded. It will, not be al¬ 
lowed ; because the testament was from the beginning a 
nullity, it being made contrary to the local law. The 
same law will govern if a Batavian should make a testa¬ 
ment in Friesland, although it would be valid if made in 
Holland; for in truth, such an instrument would from the 
beginning be a nullity, for the reasons just stated.” 2 

§ 443 a. What Huberus here says may seem not very 
consistent with what he has said in another passage, al¬ 
ready cited; 8 but he has endeavored to reconcile the pas¬ 
sages by the following remarks. But it may be asked, 
(says he,) whether what we have already saitt does not 
give rise to an-objection, that if a testament is made, 

1 The axioms here referred to by Huberus are those already stated in § 29% 

* Huberus, Lib. 1, tit. 8, § 4, § 15. 

• Ante, § 426. 
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which is valid by the law of the place, it ought to have 
the same effect even in respect to property situate else¬ 
where, where it is lawful to dispose thereof by will? 
There is no such objection; because the diversity of laws 
of that sort does not affect the immovable property, 
neither do§s it speak concerning the same, but only di¬ 
rects the act of making a testament; which, when right¬ 
ly executed, the law of the country does not prohibit 
that act from being valid in respect to immovable prop¬ 
erty, so far as no character, impressed upon that property 
by the law of the place, is injured or diminished. This 
observation has a place also in contracts. Thus, if cer¬ 
tain things or rights of the soil of Friesland are sold to 
persons in Holland, in a mode prohibited in Friesland, 
though valid where the sale takes place, the things are 
understood to be well sold. The same is true as to 
things not, indeed, immovable, but annexed to the soil. 
But if corn growing on the soil of Friesland should be 
sold in Holland, according to the lasts, as it is called, the 
sale is void, although the law of Holland does not speak 
on the point; because it is prohibited in Friesland, and it 
adheres to the soil, and is part thereof. *Sed an hoc non 
obstat ei, quod antea diximus, si factum sit testamentum jure loci 
validum , id effedum habere etirnn in bonis alibi sitis , ubi de ilHs 
testari licet ? Non obstat; quia legum diversitas in alia specie 
non afficit res soli , neque de iUis loquitur , sed ordinal actum tes-. 
tandi ; quo rede cekbrato , Lex Reipubl. non vetat ilium actum 
valere in immobilibus , quaienus nullus character iltis ipsis a lege 
loci impresSus Iceditur aut imminuitur. Hoec observatio locum 
diam in contradibus habd; quibus in Hollmdia venditce res 
soH Frisici , modo in Frisia prohibiio , lied, ubi gestus est , valido , 
rede venditce intelUguntur ; idcmque in rebus non quidem immo¬ 
bilibus, aid solo cohcerentibus wti si frumentum soli Frisici in 
HoUandia secundum lastas , ita didas, sit venditum, non valet 
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venditio, nee quidem, in HoUandia secundum earn jus dicetur, etsi 
idle frumentum ibi non sit vendi prohibitum ; quia in Frisia in¬ 
terdictum est; et solo cohceret ejusque pars est} 

§ 444. Rodenburg seems at first to consider, that laws, 
which regulate the forms and solemnities of acts touching 
property, are neither strictly personal laws, nor real laws; 
but a third sort. Subsequitur tertinm et uttimum genus , eorum 
nimirum statutorum, quibus lex prccfigitur actui, qui & persona 
pet'agendus , eundum actum vel vetando , vel certo ctiarn modo cir- 
cumscribendo . 2 He afterwards proceeds to state, that the 
opinion commonly entertained by jurists is, that as to such 
aots, the law of the place, where the act is done, is alone 
to be regarded, although it respects immovable property. 
Si de solemnibus queeratur, ea jampridem inforo ac pulpito pree- 
valuit opinio, ut spectandce sint loci cujusque leges , ubi actus con- 
fleitur , 8 Quare sicubi ex more loci solemnite , ordinatum fuerit 
testamentum , valiturum illud, ubicunque oportuerit cxequi} He 
then remarks, that Cujaccius and Burgundus had attacked 
this doctrine; holding, that testators are bound to observe 
the forms and solemnities of the res sites. He distin¬ 
guishes cases of this sort from cases of contract, which 
bind only the person : Cujus ossilnis ubique inhwret , semel ex 
forma loci contractce obligationis , nexus. De re vero alibi con- 
stituta disponendi , aid ejus in, alium transenbendee formam hcec 
non concernunt. Realkmi namque jurium corumve aduum, qui¬ 
bus fit mancipation out dominium transfertur , aliam esse rationem y 
vel quotidiana praxis edocet , et rede disputat Burgundus. Jus 

m 

in re, ut nascatur, quod hie ex causa lestamenli conlingit, non 
posse id preestare alterius regionis consuetudinem , ut formd iUd 
ac solemnibus dreumdaret alienorum fundorum alterationes, adeo- 

1 Huberus, De Conflict. Leg. Lib. 1, tit. 3, § 15. — Whether this distinction 
is satisfactory or not, will be for the learned reader to decide. See post, § 476. 

• Rodenburg, De Divers. Stat. tit 2, ch. 3, § 1; 2 Bonllenois, Appx. p. 19. 

• Ibid. * Ibid. 
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que omnino jus diceret extra territorium. 1 He then proceeds 
to examine the reasoning, upon which the opinion is 
maintained, that the law of the place of the making a 
testament should govern as to the forms and solemnities 
thereof, and not the law rei sitce. He admits his own 
view to be, that a testament made according to the forms 
and solemnities of the place where it is made, ought to 
be held valid; and also, that a testament, made in such 
place, according to the forms of the law rei sitce, ought 
equally to be held valid. The former he treats as an 
indulgence, founded in general convenience; the latter, 
as correct in point of strict right. Ego potius utrobique pro 
testamento respondendum duxerim , quippe personae qualitas ad 
summam rei non facit, turn factura , si Statuta ilia , in solemni- 
tates scnpta, personalia forent, ut subditus iis gauderet, non 
gauderet exterus : sed contra constat ea mere realia esse. Qui- 
cunque enim fuerit, sive incola, sive exterus, qui rem aliemre 
intendit, necesse habet respicere ad solemnitatem territorii, cui 
bom sunt obmxia. Quare dicendum est' decidendoe qucestionis 
rationem in modo prolatis positam esse: necessitatis nimirum 
rationem, summumque favorem, qui pro testamentis facit, imps - 
trdsse, ut, quamvis ilia mancipent ceque atque alienationes inter 
vivos, ideoque consimiliter componenda forent ad normam loci, ubi 
res sitce sunt, suffecerit tamen ordindsse, secundum leges loci, ubi 
actus conficitur. Proindc si quis eo, quod ad lestandum expedir 
tius sud causd comparatum est, noluerit xdi, quod eiforte promp- 
tius sit componere suprema ad loci leges, cui bona subjaceant, 
quo minits testamenlum ejus valiturum sit, non video ; nulla enim 
Juris ratio, aut cequitatis benignitas patitur, ut quce salubriter 
pro utiUtate hominum introducuntur, ea nos duriore interpretar 
Aione contra ipsorum commodum producamus ad severitatem; 
nec cum superaddatur alia testandi forma, adimitur prior, quod 


1 Rodenburg, Do Divers. Stat tit 2, ch. 3, § 1; 2 Boullenois, Appx. p. 19. 
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novce solemnitatis adjedionem potius dedisse DD. qudm pnorem 
ac ordmarixm permutdsse videantur. Unde consequens est 
dicere f ne disputem sine spedei appositione, Amersfurti , nbi 
coram trinis testibus und cum Notario ultima conduntur elogia, 
viribus subsistere celebrcda , coram Unis testibus supra Notarium , 
de bonis in HoUandia, aut in alia Provincial nostrce parte sitis} 


1 Rodenburg, De Div. Stat. tit. 2, ch. 3, n. 1, 2; 2 Boullcnois, Appx. p. 21, 
22; 1 Boullenois, p. 414 to 418; Id. Obs. 21, p. 422, 423. Sec also 2 Burge, 
Comm, on Col. and For. Law, Pt. 2, ch. 9, p. 8G5 to 868. — Mr. Burge says: 
“ In selecting the law, by which it is to be determined, whether the acts or 
instruments of alienation have been made with the necessary solemnities to 
render the alienation valid, the distinction must be made between those which 
are required for the proof or authentication of the act, and those which are 
required to be observed as. the condition on which alone the law either author¬ 
izes the alienation, or gives to it an effect which it withholds if they are not 
observed. The former are called sometimes solemnia probantia, and the latter 
solemnia liabilitantia. Thus, with respect to the former, if the lex loci con¬ 
tractus treats as null and void every contract, the subject-matter of which 
exceeds »in value a certain sum, if it be not reduced to writing and proved 
before notaries, &c. when the notarial proof is not that which is prescribed, 
the contract will be void in whatever place it is enforced. So if those solem¬ 
nities. which the lex loci contractus requires, have been observed, and the con¬ 
tract according to that law is valid and obligatory, it will be valid everywhere 
else. But the latter proposition is subject to the qualification, that it does not 
affect immovable property, subject to a law in the country of its situs, which 
annuls a contract because it has not been entered into with the solemnities 
which it requires. If the disposition of the law does not annul the contract on 
account of its non-observance of the solemnities which are prescribed, but 
give? to it a degree of authenticity or credit which it will want if they are not 
observed, or if, in other words, its effect is either to dispense with a more 
formal proof of the instrument, if it bears on it evidence of their observance, 
or if in conscience of the non-observance it attaches a presumption against 
the execution of the instrument, and therefore requires from the parties a 
greater burden of proof, such solemnities are to be classed amongst the proofs 
in the cause, which are governed neither by the lex loci contractus, nor by 
that of the situs, but by that of the forum. This question, in the opinion of 
Paul Voet, regards ‘ Non tarn de solemnibus, qu&m probandi efficacia; quae 
licet in uno loco sufficiens, non tamen ubique locorum; quod judex unius ter- 
ritorii nequeat vires tribuere instrumento, ut alibi quid operetur.’ The solem¬ 
nities which are called habilitantia, and constitute the mode, by which alone 
the alienation of immovable property is permitted to be made, or by which 
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It is hardly possible to conceive a stronger illustration of 
- the difficulty of undertaking to build up systems of juris- 


alone that alienation can give to the grantee or purchaser certain rights, are 
those which are prescribed by the lex loci rci sitae. As that law may impose 
restrictions, which may wholly or partially withhold the power of alienating 
immovable property situated within its territory, to which all persons owning 
that property arc subject, it may prescribe the conditions on which such aliena¬ 
tion may be made. Thus the law of Scotland does not permit a destination of 
heritage by a testamentary disposition, neither does it permit certain deeds to 
be made in leeto. One of the conditions may be the form or manner in which it 
shall be made. This solcmnitas dispositionis is tanquam qutedam qualitas rebus 
impressa, and the validity of the alienation must depend on its compliance with 
the prescribed solemnity. Amongst the instances illustrating the species of 
solemnities prescribed by the lex loci rci sitae, and to which effect must be 
given in all questions respecting the validity of the alienation, may be men¬ 
tioned the Statute of Frauds in England. Unless there be such an agreement 
in writing as is required by it, or as is sanctioned by the judicial constructions 
which it has received, no estate or interest in immovable property situated in 
England will pass, although, according to the law of the place where the agree¬ 
ment was made, it might be sufficient if it were by parol. The lex rei sitae 
must be invoked if the question regard the insinuation or registration of dona¬ 
tions or other instruments, or the effects, which arc induced by the neglect of 
it. Dumoidin seems to treat it as a solemnity which is of the substance of the 
• contract, and to be governed by the lex loci rei sitae. ‘ Insinuatio et tran- 
scriptio in registris ordin arise curiae loci semper omnibus his casibus est de 
forma et substantia: quemadmodum insinuatio donationis apud magistrum 
census erat de substantia, si excedebat quingentos aureos.’ Boullenois con¬ 
siders that if the registration does not take place when it is proscribed by the 
lex loci rei sitae, the alienation is void : * Quo si le donateur est domicile dans 
un royaume, et les biens situes dans un autre, et que ces deux endroits requi- 
crcnt*une insinuation, je dis dans ce cas contro Thesaurus, que si elle n’est.pas 
ins\nucc dans les deux endroits, mais dans le soul domicile, donatio insinuatur 
virtute legis municipalis, non porrigit effectum suum ad bona sita extra terri- 
torium, parcc epic si la donation n’est pas insinu^e dans le lieu de la situation, 
elle n’est pas revetuc de la formality rdelle qu’exige la loi de* la situation.’ ” 
Vattel affirms, “ that the validity of a testament, as to its form, can only be 
decided by the domestic judge, whose sentence, delivered in form, ought to be 
everywhere acknowledged.” , But at the same time he admits, that the validity 
of the bequests may be disputed, as not being according to the lex rei sitsa. 
Vattel, B. 2, ch. 7, § 85; Id. § 111. Mr. Foelix seems to hold a similar 
.opinion. He says: “Unc autre question est celle de savoir, si le contractant 
ou disposant, qui sc trouve en pays Stranger, peut sc homer & employer les 
formes prescrites par la loi du lieu de la situation 'de ses immeubles, au lieu de 



CH. X.] 


BEAL PROPERTY. 


733 


prudence upon mere theory and private notions of gen¬ 
eral convenience. The common law has wisely adhered 
to the doctrine, that the title to real property can pass 
only in the manner, and by the forms, and to the extent 
allowed by the local law. It has thus cut off innumer¬ 
able disputes and given simplicity, as well as uniformity, 
to its operations. 

§ 444 a. John Voet maintains, in substance, the same 
opinion as Rodenburg; and insists, that it is sufficient, 
for the validity of testaments of immovable property, 
that the forms and solemnities thereof should be either 
according to the law of the place where the testament is 
made, or according to the law of the place rei sita\ His 


suivre celle du lieu de la redaction ? Nous tenons pour l’affirmativc, par une 
raison analogue & celle doiinee sur la question preeedente. Lc Statut rdel 
rdgit les immeubles; e’est un principe resultant de la nature des choscs; la 
permission d’user des formes dtablies par la loi du lieu de la redaction dc l'actc 
n’est, qu’unc exception introduite en favour du propridtaire, et & laquellc il lui 
est loisible de renoncer. Tel est aussi le sentiment de Rodenburg, dc Jean 
Voet, et de Vander Kesscl; Cocceji soutient memc, que la forme des actes 
entre vifs ou testamentaires est rdgld exclusiveinent par la loi de la situation 
des biens. Fachinee et Burgundus partageaient cet avis, mais par rapport 
aux testaments seulement En Belgique, l’ddit perpetuel de 1611, art. 13, 
ordonnait, qu’en cas de diversitc dc coutumc au lieu dc la residence du tes- 
tateur et au lieu de la situation de ses biens, on suivrait, par rapport h lc^ forme 
et & la solemnity, la coutume de la situation. Paul Voet, Huber, IIcrtpHom- 
mel, et l’|iuteur de l’^ncien rdpertoire de jurisprudence, so prononeent pour la 
nullitd. Ce dernier invoque l'autoritd de Paul dc Castrcs, au passage rapporto 
au n° prdeddent, et le principe, que la loi lie tous les individus, qui vivent dans 
son ressort, ne fut-ce que momentandment. Nous renvoyons & ce sujet aux 
observations prdsentdes sur la question precedente. Mevius distingue entre le 
citoyen faisant partie de la nation dans le territoire de laquelle les biens sont 
situds, et entre l’etranger; il n’accorde qu’au premier la faculty de tester ou 
de contractor partout d'aprfes les formes presefites au lieu de la situation. 
L’anteur ne donne pas de motif de cette distinction, et nous ne pouvons la 
trouver fondde.” Fcelix, Des Conflit des Lois, Revue Etrang. et Fran^. Tom. 7, 
1840, § 50, p. 859, 860. See also 4 Burge, Comm, on Col. and For. Law, 
Ft 2, ch. 12, p. 581 to p. 587; Id. p. 590. 

CONFL. 62 
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language is: Neque minus de statutis mixtis, actus cujusque 
solennia respicientibus, percrebuit, insuper habitis de summo 
cujusque jure ac potestate ratiodniis, ad validitatem actus cu- 
jusque sufficere adhibitionem solennitatum, quas lex loci, in quo 
actus geritur, prccscripserit observandas ; sic, et quod ita gestum 
fuerit, sese porrigat ad bona mobilia et immobilia ubicunque sita 
aliis in territonis, quorum leges longe alium, longeque pleniorem 
• reqinrunt solennium interventum; quod ita placuisse videtur, 
turn, ne in infinitum prope multiplicarentur et testamenta et con¬ 
tractus, pro numero regionum, diverso jure circa solennia uten- 
Hum; aique ita summis implicarentur molestiis, ambagibus, ac 
difficuttatibm ; quotquot actum, res plures pluribus in locis sitas 
concernentem, expedire volucrint: turn etiam, ne plurima bond 
fide gesta nimis facile ac propre sine culpd gerentis conturba- 
rentur. He afterwards adds: Posiio vero hoc generali circa 
solennium adhibitionem jure, execuiiendum superest, quid statu- 
endum sit, si quis, in loco aliquo actum gerens, neglectis loci istius 
solennibus, adhibuerit ea, quce vel domicilii vet rei sitce statuta 
requirunt, sive diversa ilia sint, sive pauciora? MynsingerUs 
quidem et Michael Grassus actus ita gestos nullius fore momenti 
pronunciant, sive actum gerens extra domicilii locum servaverit 
solennia domicilii, sive ea, quce requirebantur in loco rei immo- 
bilis sitce. Cum enim ante dictum sit, aliquem et ratione domi¬ 

cilii, 4 ratione bonorum immobilium, subditum esse 
locorum, in quibus vel xlomicilium fixit, vel bona immobilia pos- 
sidet; ac quisque magistratus secundum jus summum (de quo 
superius disputatum, quodque hie usum invenit) sui statuti vires 
non male tueatur, qua usque potest, iniquus sane esset in sibi sub- 
jectum ratione domicilii aut bonorum, si non respectu bonorum in 
suo territorio jacentium% ratam haberet ultimam voluntatem aut 
contradum ejus$ d quo sua statuta solennium intuitu servanda 
ridet ; maxime, cum hdc ratione defendens sui statuti potes- 
tatem non conturbet aut subvertat alibi bene gesta, atque adeo 
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nequaquam aUerius terriiorii magistratibus ullam videri possit 
irjuriam facere} \ 

§ 444 b. Cujaccius seems to hold, that the law of the 
place of the domicil of the testator ought to be regarded 
as to the forms and solemnities of making wills and tes¬ 
taments, without reference to the place, where the will 
is made, or the property is situated. Queen hodie scepe- 
numero soldi cujus regionis aid civitatis leges moresve serviri 
oporteab in ordinando testamer^o; mm quot sunt civitates, tot 
fere sunt ordinandi testamenti leges et mores; et solco dicere, 
pedriam testatoris solam spectari oportere, &c. Jus igitur 
patrice spec&atur, potius quam jus commune Populi Romani, &c. 
Suce igitur patnee et civitatis legibus aid moribus quisquis testari 
debet, &c. Denique non spectari locum volo, in quo bona smd, sed 
pedriam testatoris, &c. Et domicilii potius quam originis spectari 
patriam. Possit autem quis quo loco habet bom, ejus neque 
originalis esse, neque incola? Nec ejus loci ulla habebitur ratio 
in faciendo Testamento. This might seem sufficiently ex¬ 
plicit. On another occasion he says: Intelligimus, inquam, 
in faciendo testamento, privilegium et morem patrice Testatoris, 
spectari oportere, non situm bonorum. Nam sola possessio bo- 
norum non creat mihi patriam. Si possideo preedium in hac 
urbe, hcec urbs non est ideo mea, nisi in ea posui domidlium. 
Solam possessionem nec civem facere, nec incolam. Ergo in 
servandis solemnibus testameidi non speebabo situm bonorum, ut 
pro vaiio situ bonorum etiam varia solemnia observeidur, variique 
mores in exequenda defundi voluntate; sed spectabo tantum 
morem et privilegium patrice testatoris? 


1 J. Voet, ad Pand. Lib. 1, tit. 4, P* 2, § 13,15, p. 45, 46; 4 Burge, Comm, 
on Col. and For. Law, Pt 2, ch. 12, p. 590; ante, § 440 to § 443. 

* Cujacii, Opera, Tom. 3, Observ. Lib. 14, cap. 12, p. 399, edit 1758; 4 
Burge, Comm, on Col. and For. Law, Pt 2, ch. 12, p. 582. 

• Cujac. Opera, Tom. 9, Comm, ad Cod. Lib. 6, tit 23, p. 709, edit. 1768; 
Bouhier, Cout de Bourg. ch. 28, § 8, p. 549; 1 Boullenois, Obser. 21, p. 428; 
2 Burge, Comm, on CoL and For. Law, Pt 2, ch. 9, p. 866; 4 Burge, Comm. 
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§ 445. Thirdly; in relation to the extent of the in¬ 
terest to be taken or transferred. And, here, there seems 


Pt. 2, ch. 12, p. 682; Sand. Decis. Frisic. Lib. 4, tit. 8, Defin. 7, p. 194. Vin- 
nius holds a similar opinion. He says: Qusesitum est, an testamentum juxta 
alicujus loci consuetudincm, aut Statutum factum, etiam vim habet extra ilium 
locum; exempli gratia testator ibi testamentum fecit, ubi coram duobus testibus 
et Notario testari licet, ut in hac nostra Batavia; quseritur, an valeat etiam in 
' iis locis, ubi septem testes requiruntur, uti in Frisia, ubi sequuntur jus civile. 
Affirmant comm. DD. in L. 1, C. C. de summ. Trinit et secundum hanc Sen* 
tentiam scepissime judieatum. Sunt tamen qui in contrarium eant, et in quass- 
tione proposita sic distinguendum arbitrantur, ut circa res quidem mobiles, et 
nomina, admittenda sit communis interpret, sententia. At circa res soli, spec- 
tandum jus cjus loci in quo sitae sunt, &e. Mihi prior sententia videtur proba- 
bilior, multumque referre utrum Statutum disponat circa solemnitatem alicujus 
actus, an circa rem, puta fundum, locunave; quae Statuta in rem concipiuntur. 
Qualia sunt, quae de successione ab intestate disponunt, rem ipsam haud dubie 
afficiunt, ut ubicumquc, sit cjus loci ubi est, legibus obstringatur. Idemque 
habendum de Statutis, quae circa habilitatem personarum, dispensando aliquid, 
disponunt. Gaill, Coras. Gomes. Qute autum Statuta disponunt circa actus 
solemnitatem duntaxat, cum neque rem afficiant, ncque personam actum cele- 
brantis, sed ipsam solummodo dispositiouem, qute, fit in loco Statuti, vel con- 
suetudinis, rationi, et juri consentancum est, ut ea vim suam exerant etiam ad 
bona alibi sita; quoniam actuum solemnia ad eorum spcctant Jurisdictionem, 
in quorum territorio celebrantur; et alias contra rationem juris, testato dece- 
dere volenti, plura testamenta essent contenda, aut quod absurdum est, plurium 
locoruin consuetudincs in uno testamento exquirere oporteret, actumque unum, 
atque individuum, qujilis est testamenti, secundum diversa loca adjudicari. 
Ubi contraria scite expedit, et prudenter temperat, novam quandam distinc- 
tionem Fachinei addc, quae nos, lib. 2, Select. Quest. C. 19. Plane si Lex 
■expresse testatores sequi jubeat jus loci, in quo bona sita sunt, aliud dicendum 
est. Talis est constitutio Principum Brabantiae, emissa anno 1611, cujus me- 
minerunt Burgundus, &e. Yinn. ad In9t. Lib. 2, tit. 10, § 14, n. 5; 1 Boul- 
lenois, Observ. 21, p. 426, 427. Gaill is equally explicit Alibi statutum est, 
ut testamentum coram Notario et quobus tqstibus factum valeat. Quaesitum, 
utrum tale testamentum ubique vires habeat, etiam extra territorium statuen- 
tium, ubi forth major solennitas requiritur, vel ju9 Civile observantur. Con- 
clusum quod sic; quia ex communi Doctor, opinione, statutum disponens citra 
solennitates testamenti, extendit se etiam extra territorium, ita ut hsBres suc- 
cedere possit in omnibus bonis, ubicuuque sitis, et in universum jus testatoris; 
quia quoad solennitates attenditur consuetudo loci, in quo actus celebratur. 
Gaill, Pract. Observ. Lib. 2, Observ. 123, p. 548. See Peckius, De Testam. 
Conjug. ch. 28, n. 9, p. 620, who holds a similar opinion. Fcelix, Conflit des 
Lois, Revue Etrang. et Fran<^. Tom. 7, 1840, § 37, p. 807 to 312; ante, § 426 
to 428. 
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a perfect coincidence between the doctrine of the com¬ 
mon law, and that maintained by foreign jurists. It is 
universally agreed, that the law rei sitce is to prevail in 
relation to all dispositions of immovable property, and 
the nature and extent of the interest to be alienated. 
If the local law, therefore, prescribes, that no person 
shall dispose, by deed or by will, of more than half, or a 
third, or a quarter of his immovable property; or, that 
he shall dispose only of a life-estate in such property; 
such laws are of universal obligation, and no other or 
further alienation thereof can be made. 1 It follows that, 
if the local law prohibits the alienation of certain kinds 
of immovable property, or takes from the owner the 
power of charging them with liens, or with mortgages, 
that law will exclusively govern in every such case. 
D’Aguesseau fully assents to this doctrine, and says, that 
no one can be ignorant, that, when the question is, what 
portion of immovable property may be devised, it is 
necessary invariably to follow the law of the place, where 
the property is locally situate. 2 


1 1 Boullenois, Prin. Gen. 30, p. 8; Id. Observ. 16, p. 205; and 1 Froland, 
Mdm. 156; Rodenburg, De Div. Stat. tit. 2, ch. 2, § 1; 2 'Boullenois, Appx. p. 
14; post, § 479. 

* D’Aguesseau, (Euvres, Tom. 4, p. 637, 638, 4to edit. — Mr. Burge, on this 
subject, says: “ In a former part of this work it has*been seen, that the power 
to alienate immovable property by contract was a quality impressed on the 
property; that the law from which it was derived or by which it was regulated, 
was a real law; and that the existence of this power and the validity of its 
exercise must be decided by the law of the country in which that property 
was situated. ‘ Rebus fertur lex, cum certam iisdem qualitatem imprimit, vel 
in alienado, v. g. ut ne bona avita possint alicnari, vel in aquirendo, v. g. ut 
dominium rei immobilis venditm non aliter acquiratur, nisi facta fuerit judi- 
cialis regisnatio.’ The power of making the alienation by testament is no less 
qualitas rebus impressa, than that of making the alienation by contract. When, 
therefore, the question arises, whether the immovable property may be dis¬ 
posed of by testament, recourse must be had to the lex loci rei sitae. That law 
must also decide, whether the ftill and unlimited power of disposition is en- 

62 * 
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§ 446. An illustration of the doctrine may be borrowed 
from the English jurisprudence, prohibiting alienations 


joyed, or whether it is given under restriction. The validity of the testamen¬ 
tary disposition depends in the latter case on its conformity to that restriction, 
whether the restriction consists in limiting the extent or description of prop¬ 
erty, over which the power of disposition may be exercised, or the persons in 
whose favor the disposition is made, or in requiring that the testator should 
have survived a certain number of days after the execution of the act, by which 
the disposition was made. The total or partial defect of the will on the ground, 
that it did not institute heirs, or that it omitted to name the heirs, the disheri¬ 
son of the heirs, the grounds on which the disherison may be justified are 
essentially connected with the power of disposing of immovable property by 
testament, and are therefore dependent on the law of its situs. Many of the 
restrictions on the power of disposing by testament have been considered by 
jurists expressly with reference to the operation of the law by which they 
were created, llodenburg states the rule, ‘ Unde certissimd usa ac observa- 
tionc regula est, cum de rebus soli agitur, et diversa sunt diversarum posses- 
sionurn loca et situs, spcctari semper cujusque loci leges ac jura, ubi bona sita 
esse proponuntur, sic ut de tfilibus nulla eujusquum potestas sit, praetor terri- 
■torii leges.’ lie illustrates it by referring to a statute which prohibits a dis¬ 
position of allodial property by testament lie considers such a statute a real 
law, which renders inoperative any testamentary disposition of the property in 
whatever place the testament is made. Ferriere has stated this doctrine: ‘ Si 
je leguc un heritage propre situe en coutume, que en defende la disposition, tel 
legs est nul, et ne peut etre parfourni sur Ics biens situds en cette coutume, 
quoi qu’acquest, parce qu’it l'egard des choses, dont on peut disposer par der- 
nifcre volonte, on considere la coutume ou elles sont situees. Celui, qui a son 
domicile en cette coutume peut instituer sa femme dans les biens, qu’il a dans 
le pais de droit dcrit, comme il adtd juge par arret du 14 Aoust, 1754 rapportd 
par Marion au de ses plaidoyers, cc qui doit etre sans difficult^.’ A testament 
made' in a foreign country' bequeathing heritable subjects situated in Scotland, 
is not sustained in that kingdom, though by the law of the country where the 
testament was made, heritage might have bedn settled by testament, because 
by the law of Scotland no heritable subject can be disposed of in that form. 
On this principle a Scot’s personal bond taken to heirs and assignees, but 
‘ secluding executors,’ cannot be bequeathed by a foreign testament But in 
all questions touching heritable subjects situate abroad, the foreign testament 
. will be given effect to according to the lex loci. Dumoulin lays down the same 
doctrine respecting the restriction on tho testamentary power over biens 
propres. ‘ Unde statutum loci inspicietur, sive persona sit subdita, sive non ; 
itam si dicatj hseredia proventa ab unu lined, redeant ad h® redes etiam remo- 
tiores line®, vel hecredes line® succedant in h®rediis ab did lined proventis. 
Vel quod illi de lined non possunt testari de illis in totum, vel nisi ad certam 
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and devises of real estate in mortmain, or for charitable 
purposes. If an American citizen, owning lands in Eng¬ 
land, or a Scotchman owning lands in England, should 
alienate, or devise such lands in violation of the mortmain 
acts, the instrument, whether inter vivos , or testamentary, 
would be held void. And the same principle would 
apply to a trust created in personal property, to be in¬ 
vested in lands in England for the like purposes. 1 

§ 447. Fourthly; in relation to the subject-matter, or 
what are to be deemed immovables. Here, as we have 
already seen, not only lands and houses, but servitudes 
and easements, and other charges, on lands, as mortgages 


partem. Hrec enim omnia et similia spcctant ad caput statuti agentis in rcm, 
ot prsecedentcm conclusionem.’ Again ; the statute which prohibits a disposi¬ 
tion to particular persons, or (which involves the same consequence) requires 
the disposition to be made in favor of persons, and therefore excludes all 
others, is a real law. * Dirccte enim in rerum alienationcm scripta htcc lex 
realis omnino dicenda est: ncc enim statutum reale sit, an personalo metiri 
oportet k rationc, quae a conjugali forsan qualitate fuerit ducta, sed a b ipsa re, 
quae in prohibitione statuti Occident.’ So, also, it has been held, that the law 
which requires that the testator should have survived the execution of his 
testament, will control the disposition of property, situated in the country 
where that law prevails, although the testament is made, or the testator domi¬ 
ciled in a place where no such law exists. If a testator, whose domicil and 
real estate were both in Normandy, made a will in some other place, in which 
he had occasion to be present, but where the law did not require, that the 
testator should survive forty days, it was held, thafr the survivorship was essen¬ 
tial to the validity of the testament, so far as it related to the real property in 
Normandy. If these questions arise on the power to dispose of movable prop¬ 
erty by testament, the law by which they are decided is that of the domicil 
‘pour les meubles, ils suivent la loi du domicile, et il ne sauroit jamais y avoir 
de choc entre diffi^rentes coutumes, en sorte qu’il est asscz inutile, quant aux 
meubles, d’agiter si le statut, qui permet de tester, ou qui lc defend, est per¬ 
sonnel, ou s’il est reel.’ The rule is stated by Grotius, ‘ Ubi de forma sive 
solemnitate testamenti agitur, rCspici locum conditi testamenti; ubi de persona 
antestari possit, jus domicilii; ubi de rebus qu« testamento relinqui possunt, 
vel non, respici locum domicilii in mobilibus, in rebus soli situm loci.’” 4 
Burge, Comm, on Col. and For. Law, Pt. 2, ch. 5, p. 217 to 220. 

1 Attor. Gen. v. Mill, 3 Russell, R. 328; S. C. 2 Dow & Clark, 393. 
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and rents, and trust estates, are deemed to be, in the 
sense of law, immovables, and governed by the Lex rei 
siice} But in addition to these, which may be deemed 
universally to partake of the nature of immovables, or 
(as the common law phrase is) to savor of the realty, all 
other things, though movable in their nature, which by 
the local law are deemed immovables, are, in like man¬ 
ner, governed by the local law. For every nation, hav¬ 
ing authority to prescribe rules for the disposition and 
arrangement of all the property within its own territory, 
may impress upon it any character which it shall choose; 
and no other nation can impugn or vary that character. 
So, that the question, in all these cases, is not so much, 


1 Ante, § 382 ; Poth. Cout. d’Orlfcans, eh. 1, § 2. — P. Voet puts on this point 
the very sensible distinction, that whether rents are to be deemed personal, or 
real, depends upon the question, whether they are charged on real property or 
not. “ Vel enim tedium redituum nomine sunt affecta immobilia, id est, super 
immobilibus sunt eonstituti, et immobilibus erunt adscribendi, adeoque statutum 
loci spectabitur; vel immobilia atFccta non sunt illia reditibua, tumquc mobili- 
bus potcrunt aceenseri; atque adeo statutum loci personas, cujus illi sunt redi- 
tus, inspici debebit. P. Voet, De Stat. § 9, ch. 1, n. 13, p. 259, edit. 1715; Id. 
p. 313, edit. 1GG1. And he includes among immovables all movables, which are 
intentionally annexed permanently to the freehold. 4 Nisi tamen perpetui usu» 
gratis, ex destinatiouc patris-familias in uno loco manerc debeant; quo easu 
immobilibus comparabuntur.’ Id. n. 8, p. 255, edit 1715; Id. p. 309, edit. 
1661. Rodcnburg, speaking on this point, says: Do reditibus peculiaris esto 
consideratio. Et illi quidenij qui k re pnestantur, vel cujus nomine constituta 
hypotheca est, collocantur k Doctoribus in immobilium numero, ita tamen, si 
perpetui sunt, secus si temporalcs, quit distinettone et Burgundus utitur. Sed 
vix est ut non utrobique idem sit dieendum : cum enim ob id ipsum annume- 
rentur immobilibus, quod rei immobili per hypotheca; constitutionem innitantur, 
ponendi alioquin, vel si perpetui sint, in mobilium classc; nec hypothec® im- 
mutetur natura, temporis aliqua ad redimendum pr®stitutione, nihilque ad 
summam rei intersit, certum an incertum luitionis sit tempus, conscquens est 
dicere constitutes ad tempus reditus, ®que atque perpetuos, immobilium nomine 
venire, maximo cum per hypothec® constitutionem, res ad summam debiti 
habeatur quasi alienata, qu® per solutionem redimitur. Rodenburg, De Div. 
Stat. tit. 2, ch. 2, § 2; 2 Boullenois, Appx. p. 15. See, also, Burgundus, Tract 
2, n. 29, 30, p. 77, 78, 79. 
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what are, or ought to be deemed, ex sud naturd , movables, 
or not; as what are deemed so by the law of the place, 
where they are situated. If they are there deemed part 
of the land, or annexed (as the common law would say) 
to the soil or freehold, they must be so treated in every 
place, in which any controversy shall arise respecting 
their nature and character. 1 In other words, in order to 
ascertain what is immovable or real property, or not, we 
must resort to the Lex loci rei? 

§ 448. Hitherto we have spoken of alienations and 
acquisitions made by the acts of the parties themselves. 
The question next arises, whether the same principles 
apply to estates and rights acquired by operation of law. 
It may be affirmed, without hesitation, that, independent 
of any contract, express or implied, 3 no estate can be ac¬ 
quired by operation of law in any other manner, or to 
any other extent, or by any other means, than those pre¬ 
scribed by the Lex rei sitce. Thus no estate in dowry, or 
tenancy by the curtesy, or inheritable estate, or interest 
in immovable property, can be acquired, except by such 
persons, and under such circumstances, as the local law 
prescribes. Thus, if the law of a State, where a man is 
domiciled at his death, should confer a title of dower on 
his wife, though she were an alien, that would not prevail 
in any other State, where an alien not dowable, and 
where the intestate owned real estate. 

§ 449. Many questions upon this subject have arisen 
in the course of the discussions upon the matrimonial 
rights, conferred by the Lex domicilii over immovable 
property, situate in foreign countries. In the different 


1 See Ersk. Institutes, B. 8, tit 9, § 4 ; ante, § 382. 

* Chapman v. Robertson, 6 Paige, R. 630. 

* See Livermore, Diss. § 88, 89, p. 72, 73. 
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Italian States, and formerly in some of the provinces oi 
France, which were governed by the Roman Law, there 
existed various regulations with regard to dowry or dotal 
property, lucrum dotis. By the laws and, customs of some 
places, the husband gained by survivorship the whole of 
the dotal effects; by others a third, by others a fourth, 
and by others nothing. 1 One of the questions, which has 
been most elaborately discussed among foreign jurists, is, 
whether, in such a case, the law of the matrimonial dom¬ 
icil ought to govern the rights of the parties, as to im¬ 
movable property, in foreign countries, as it does in the 
matrimonial domicil. 2 It seems agreed on all sides, that, 
where there is in the country rei sitce a prohibitory law 
against any such dotal rights, and against any contract to 
create them, the law of the matrimonial domicil cannot 
prevail, if a different rule exists there. 3 But the question 
has been made, whether in the absence of any such pro¬ 
hibitory law, or any express contract, the law of the 
matrimonial domicil ought not to prevail, so as to give 
the same dotal rights in every other place. 4 

§ 450. Bald us heldfWiat, in such cases, the law or cus¬ 
tom of the matrimonial domicil ought to govern, as to 


1 Livermore, Diss. § 86,., p. 71; 1 Domat, B. 1, tit. 9, § 1; Code Civil of 
France, art. 1540 to art. 1573 ; 2 Boullenois, 89, 90. 

* 1 Boullenois, Observ. 29, p. 732 to p. 818: 

* Livermore, Diss. § 85 to 91, p. 71 to 75; 2 Boullenois, 89, 90, 91, 92; ante, 
§ 176 to 180, 184, 188; F. Voct, De Stat. § 4, ch. 3, § 9, p. 134,135, edit. 1715; 
1 Froland, Mem. 62, 63, 64. 

4 Even Paul Voet, who is a strong advocate for the reality of statutes, ad¬ 
mits, that cases of express contract may govern, as to property locally situate 
in a foreign country. “ Si statuto in uno territorio contractus accesserit, seu 
partium conventio, etiam si in rem sit conceptual, sese extendit ad bona extra 
jurisdictionem statuentium sita; non ut afficiat immediate ipsa bona, quam 
ipsam personam, quoad ilia.” P. Voet, De Stat. § 4, ch. 2, § 15, p. 127, edit. 
1715. 
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property everywhere. * Consuetudines et statuta, (said he,) 
vigentia in dobiiciUa martti, non euro, ubi res sint postice , quee in 
cfotem dates skint} Dumoulin asserted the same doctrine, 
upon his favorite theory, that in all oases the Jaw of the 
matrimonial domicil constituted a tacit contract between 
the parties. 1 * 3 There are many jurists who maintain the 
same opinion. 8 

§ 451. Boullenois, as we have seen, 4 does not admit the 
existence of any such tacit contracts, as Dumoulin con¬ 
tends for; but he deems all laws real, which respect prop¬ 
erty, making, however, a distinction in cases of laws, 
which respect the rights of married persons in each other’s 
property, which he treats as laws respecting the state or 
condition of the person. 6 But he contends, tKat, even if 
there be such a tacit contract, it does not render the laws 
of the place in regard to dowry personal; for, if that 
were so (he adds,) then the dowry of persons contracting 
at Paris would be the same in all other provinces in the 
realm as it is in Paris, which no one has ever yet conten¬ 
ded for. 6 Rodenburg seems to hold, that, where there is 


1 Livermore, Diss. § 87, p. 71, 72; 1 Froland, Mdin. G2. 

• Livermore, Diss. § 87, p. 73, 74; 1 Froland, Mem. Cl, 62, 63. — Dumoulin, 
in treating of the question, what law ought to prevail in fixing the rights of the 
husband, in regard to the dotal effects of his wife, in case of a change of domi¬ 
cil before the dissolution of the marriage, ultimately decides in favor of the 
law of the matrimonial domicil. His language is: “ Ilinc infertur ad quoBs- 
tionem quotidianam dc contractu dotis et matrimonii, qui censctur fieri, non in 
loco, in quo contrahitur, sed in loco domicilii viri; et intclligitur, non de domi- 
cilio originis, sed de domicilio habitationis ipsius viri, de quo nemo dubitat, sed 
omnes consentiunt.” Molin. Oper. Tom. 3, edit. 1681, Comm, ad Cod. Lib. 1, 
tit. 1, 1. 1, Conclus. de Statut. p. 553; 1 Froland, M&n. 61; Id. 62; ante, 
§147. 

• Ante, § 145 to 156. 

1 Ante, § 155; 1 Boullenois, Observ. 29, p. 737 to 741. 

• Ante, § 155; 1 Boullenois, Observ. 5, p. 121; Id. Observ. 29, p. 737, 738. 

4 1 Boullenois, Observ. 5, p. 121; 2 Boullenois, p. 88 to 92. See ante, § 
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no matrimonial contract to govern the case, the law of the 
situs is to govern in respect to dowry, approving the doc¬ 
trine ofD’ArgeutriJ and Burgundus on this point. 1 * * D’Ar- 
gentre says: Cum eautum est virum, uxore pr&mortua, dotern, 
dotisve partem lucrari ; cuius loci statutwn Sptdamus, viri, an 
uxoris, quod olimfuit, an quod mine est ? 'Nos rerum hicranda- 
rum situm spedandum dicimus ; et quid ea de re steduta singu - 
laria permitlard , quid abnuant respiciendum? Burgundus 
boldly asserts the opinion, that the law rei sitce must gov¬ 
ern in all such cases as to immovable property. 5 Nam si 
dotaUtium rd immobilis in controversiam veniat, ea antiquitus 
obtinerit sententia , ut ad locum situs respicere oporteat ;. quee cum 
usque ad nostra tempora , apud omnes, qui moribus reguntur, 
inviolabilis duret , non est committendum, ut illam dubiam fadam 
defensionis solidtudine . 4 Many jurists concur with them in 
opinion. 6 

§ 462. Similar questions have arisen in relation to the 
rights of community, and of mutual donations between 
husband and wife, whether they extended to immovable 
property situate elsewhere than in the matrimonial domi- 


1 RodenbUrg, De Divers. Statut. Pt. 2, tit. 2, ch. 4, § 5; 2 Boulienois, Appx. 
5. 67. 

• D’Argent. ad Briton. Leg. Des Donations, art. 218, gloss. 6, n. 46, Tom. 1, 
p. 664; Liverm. Dissert. § 92 to § 99, p 75 to 78. 

• 1 Boulienois, Observe, p. 121. 

4 Burgundus, Tract. 2, n. 10, p. 68, 64; Liverm. Dias. § 104 to § 114, p. 80 

to 87. 

• Ante, § 142, 148, 152, 153, 167, 168 ; 1 Froland, Mdm. 66, 67, 156 ; Id. 
.816 to 328, 328, 341 , 2 Froland, Mdm. 816.— Froland expresses himself in 
the following terms. “ La premiere (Regie), que Ie statut rdel ne sort point de 
son terntoire. Et del& vient que dans le~cas, ou il s’agit de successions, de la 
mtonifefe de les partager, de la quotitd des biens, dont il pdut disposer entre vifs 
on par testament, d’alidnalion d’imxneubles, de donaire de femme oir d’enfans, 
de Idgitimp, retrait, lignager, fdodal ou conventionnel, de droit de puissance, 
paternelle, de droit de*viduitd, et autres choscs semblables, il faut s’attacher 
aux coutumes des lieux, ou les fonds sont situds,” 1 Froland, Mdm. 156; Id. 
49, 60 to 81. 
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cil, or not; and the general result of the reasoning among 
foreign jurists turns very much upon the same considera¬ 
tions, which diave been mentioned in relation to dowry. 
But this subject has been already discussed in another 
place, and it need not be here again examined. 1 

§ 453. Similar questions have also arisen in considering 
the effect of mutual donations by married couples, when 
they are admitted by the law of the matrimonial domicil, 
but are unknown to, or prohibited by, the law of the place 
rei sitcc? But they proceed upon the same general prin¬ 
ciples. 8 Cochin says, that it is not the law of the place, 
where an act is done, which determines its effect. If 
(says he) property is situate in a place whose laws pro¬ 
hibit donations inter vivos , or reduce them to a particular 
portion, no one supposes the donation to be less a nullity, 
or less subject to a reduction, because the act is done in a 
place, where no such prohibition exists. 4 

§ 454. The doctrine of the common law seems uni¬ 
formly to be, that in all cases of this sort, touching rights 
in immovable property, the law of the place rei sitcu is to 
govern. 6 Hence, if persons, who #e married in Louisi¬ 
ana, where the law of community exists, own immovable 
property in Massachusetts, where such community is un- 


1 See ante, § 143 to 158, § 160 to 170, 174, 175, ^7G, 177; 1 Froland, M<5m. 
6G, 67, 68, 69 ; Id. 177, Pt. 2, ch. 1, per tQt.; Cochin, CEuvres, Tom. 6, p. 80, 
4to. edit.; Merlin, Repertoire, Testament, § 1, n. 5, art. 1, p. 309, 310. We 
have already seen Boullenois’s view of this subject, ante, § 155. See, also, 
ante, § 451. 

* Ante, § 143 to § 159. 

* Liverm. Diss. § 181, 182, p. 114, 115; 1 Voet, ad Pand. Lib. 1, tit. 4, n. 3, 
p. 39; 2 Froland, M^m. ch-18, p. 840, &c., ch. 19, p. 904; Rodenburg, De Div. 
Stat tit. 2, ch. 5; 2 Boullenois, Appx. p. 33, 34'; 1 Boullenois, 660, 661, 668 ; 

I Id. Observ. 29, p. 767; 2 Boullenois, Observ. 44, p. 430, 431, 432; ante, § 143 
to 159. 

* Cochin, CEuvres, Tom. 5, p. 797, 4to. edit. 

* Ante, § 157, 158, 159, 174 to 179, 186, 187. 
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known; upon the death of the husband, the wife would 
take her dower only in the immovable property of her 
husband, and the husband, upon the death of the wife, 
would take, as tenant by the curtesy only, in the immov¬ 
able property of his wife. 

§ 455. Another class of cases,'illustrating this subject, 
may be derived from the known rights of fathers over the 
property of their children according to the provisions of 
the Roman law, and the customary law of countries, 
deriving their jurisprudence from the Roman law. 1 By 
the ancient Roman law all the sons were in subjection to 
the authority of the father, until they were emancipated 
by the father, or by some other mode known to that law. 
During such subjection they were incapable of acquiring* 
any property for themselves by succession, or donation, 
or purchase, or otherwise; and whatever they thus 
acquired belonged of right to their father, saving only 
what was called the son’s peculium, which consisted of prop¬ 
erty acquired by his service in the army, or by his skill 
at the bar, or in the exercise of some public employment. 2 
This sort of property ftas, therefore, known by the name 
of pecuUum castrense , when it was acquired in war, and of 
peculium quasi castrense when it was acquired in any other 
manner. 8 In the time of Justinian the law was altered, 
and the father was* no longer entitled to the property 
acquired by his unemancipated son; but he was entitled to 
the usufruct or profits thereof during his life. The rule, 


1 Ante, § 139. 

* 1 Domat, Civ. Law, Prelim. B. 2, tit 2, § 2, p. 24, note; Id. B. 2, tit. 2, § 
2, p. 667 to 669, 670, n. 1, 2, 9 ; Bouhier, Cout. de Bourg. oh. 16, § 8 to 12, p. 
295; 1 Brown, Civ. Law, p. 122, 123; 2 Froland, Mtfm. 806 to 818; 2 Hen* 
ry's, (Euvres, par Bretonnier, Lib. 4, Quest 127, p. 772, &c., 717; Merlin, 
Repertoire, Puissance Paternelle, § 7, p. 142. 

• 1 Domat, B. 2, § 2, p. 668. 
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thus modified, has found its way sometimes with, and 
sometimes without modifications, into the jurisprudence 
of many provinces and states of continental Europe. 1 

§ 456. Under this aspect of the law with regard to the 
paternal difficulty, the question has often been discussed 
among foreign jurists, whether the laws respecting the 
paternal power, are personal or real; or, in other words, 
whether the rights of the father, allowed and secured by 
the law of the place of his domicil, extend to the im¬ 
movable property of his sons, situate in other countries, 
whose jurisprudence confers no such paternal rights. 2 

§ 457. Bretonnier holds the doctrine, that all laws re¬ 
specting the paternal power is personal, and consequently 
have effect upon all real property of their children, wher¬ 
ever it is situate, and especially as to the profits and usu¬ 
fruct of it; because the latter partake of the nature of 
movables. After stating the question, whether fathers, 
domiciled in a country using the Roman law ( dans lepays 
de Droit Ecrit ), whose sons have real property in another 
country, having a different customary law, are entitled to 
the profits of the latter, that is to say, whether the pater¬ 
nal power extends everywhere, he proceeds to say: Cette 
question ne me semble pas susceptible d'une grande difficult& ; 
pareeque la puissance paternelle est un droit personnel, et par 
consequence it ne pent etre born6 par aucim territoire ; car e'est 
une maxime certcdne m&me dans les pays de coutume , que les 
staiids personnels sont universels , et produisent leur effet partout. 
DaiUeurs , les fruits sont des choses mobiliaires. Or , constat inter 


1 1 Domat, B. 2, § 2, p. 668 ; Civil Code of France, art. 384 to 387; 1 Fro- 
land, M&n. 69; 2 Froland, Mdm. ch. 17, p. 789; Bouhier, Cout de Bourg. ch. 
16, p. 294. 

1 2 Froland, M&n. 808, 813 to 829. 
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omnes , que les meuldes suivent les personnes, et se rSglent suivant 
la coutume du domicile} 

§ 458. Hertius seems to hold a like doctrine, as to the 
personality of such laws; and puts a question, whether a 
daughter, who is emancipated by marriage, may after¬ 
wards make a testament of property situate elsewhere; 
and whether the father would have a right to the usu¬ 
fruct of her property, situate in a place where she would 
be deemed unemancipated. He answers: Qucestio hcec 
duplex est; verum ex codum pnncipio decidenda. Jus nempe 
datum est personae , quod etiam per consequentiam in bom alterius 
civilatis , licet immobilia , operatur? Yet Hertius, in another 
place, holds, that an unemancipated son ( ftlius-familias), 
who by the law of his domicil may make a testament, 
cannot make a testament of property situate in a foreign 
country. Nam statutum est in rcm conceptum , et conditio filvi- 
familice non est in disposition . 3 Ilinc juxta regulam Puduensis 
filius-familias de bonis alibi sitis testari non poterit . 4 The 
ground of this opinion probably is, that the general in¬ 
capacity is admitted to exist by the law of the domicil, 
and the special exception is local and real. 6 In this opin¬ 
ion Hertius admits, that he differs from Huberus, whom 
he asserts to hold the opinion, that if a Batavian, who is 
an unemancipated son, but has authority to make a tes¬ 
tament in Holland, makes a testament in Holland of im¬ 
movable property situate in Friesland, that testament 


1 Henrys, (Euvrcs, par Bretonnier, Tom. 2, p. 720. See 2 Boullenofe, Ob- 
serv. 32, p. 46, 47. 

* 1 Hertii, Opera, De Collis. Leg. § 4, n. 17, p. 180, edit. 1737; Id. p. 185, 
edit. 1716. 

• 1 Hertii, Opera, De Collis. Leg. § 4, n. 22, p. 133, edit. 1737; Id. p. 188, 
edit 1716. 

< 4 Ibid. 

* * Merlin, Repertoire, Testament, § 1, n. 5, art. 1, p. 310. 
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will be valid in Friesland, although in Friesland the son, 
however rich and of whatever age, cannot make any tes¬ 
tament of his property. 1 

§ 459. Bouhier maintains with earnestness and ability, 
that the paternal power is altogether personal, and that 
it extends to the immovable property of the unemanci¬ 
pated child, situate in a foreign country, where the like 
law, as to the paternal authority, does not exist. 2 * And 
he is supported by the opinion of Le Brun, D’Argentre, 
and others. 8 

§ 460. On the other hand, Frotand maintains, that the 
paternal power in regard to the immovable property of a 
child is purely real. Ce statut est conslamment reel; il ne 
s*Stcnd point sur les biens sillies dans une continue , qui ria pas 
disposition pareille . 4 * Boullenois, while he admits that the 
laws, which give the paternal power, are personal, so far 
as they respect the state or condition of the parties, con¬ 
tends, at the same time, that, so far as those laws gave 
rights over immovable property, they are real, and are to 
be governed by the law of the place where the property 
is situate. 6 * And he proceeds to vindicate his opinion in 
a most elaborate manner. 6 

§ 461. D’Aguesseau says: “ That which characterizes 
a real statute, and distinguishes it essentially from a per- 


1 Hertii, Opera, De Collis. Leg. § 4, n. 22, p. 133, edit. 1737; Id. p. 188, 
edit 1716. 

* Bouhier, Cout de Bourg. ch. 24, § 37 to 87, p. 468 to 475. 

a Bouhier, Cout de Bourg. ch. 24, § 41, p. 468; Le Brun, De la Comrau- 
nautd, Lib. 1, ch. 5, n. 8; D’Argent. Dc Briton. Leg. Des Donations, art. 218, 

Gloss. 6, n. 7, Tom. 1, p. 648. 

* 1 Frpland, Mdm. 69; Id. 39, 60, 156; 2 Froland, Mdm. ch. 17, p. 789 to 
819. 

6 1 Boullenois, Observ. 4, p. 68; 2 Boullenois, Observ. 32, p. 30 to 33; Id. 

p. 39 to 47 ; Boullenois, Quest Mixtes, Quest 20, p. 406. 
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sonal statute, is not, that it relates to certain personal 
qualities, or to certain personal circumstances, or to cer¬ 
tain personal events; otherwise w r e should be compelled 
to say, that all laws, which concern the paternal power, 
the right of guardianship, the right of widowhood (le 
droit de vidiiite), and the prohibition of donations between 
married persons, are all personal laws. And accordingly 
it is beyond doubt, that*in our jurisprudence all these 
laws are real, which are to be governed, not according to 
the law of the domicil, but according to that of the 
place, where the property is situate.” 1 

§ 462. Merlin has examined the same subject in a 
formal discussion; and he endeavors to hold a middle 
course between the opinions of Bouhier and Boullenois, 
agreeing with the latter, that the usufruct arising under 
the paternal power is a real right, and governed by the 
Lex rei slice , and at the same time, holding with Bouhier, 
that the father cannot possess the right, unless by the 
law of the place of his domicil, the paternal power is 
recognized. He then lays down three principles, which 
he supposes will remove all the difficulties upon this 
thorny subject. (1.) The law, which subjects the son to 
the power of his father, has no need of the aid (rninistdre) 
of man for its execution ; and it is therefore personal 
from the very native of its object. (2.) The law, which 
declares an unemancipated son (un fils de famille ) incapa¬ 
ble of alienating his immovable property without the 
authority of his father, is personal, although it# object is 
real; because it determines the state of the person in 
regard to what he can, and cannot do. (3.) The law, 
which gives to a father the usufruct of the property of 
his son, ought to be real; because its object is real, and 


1 D’Aguesseau, CEuvres, Tom. 4, p. 660, 4to. edit. 
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it makes no regulation concerning the capacity or inca¬ 
pacity of the unemancipated son to do any thing. 1 


1 Merlin, Repertoire, Puissance Patemelle, § 7, p. 142, 144, edit -1827.— 
The reasoning of Merlin on this subject is marked with uncommon clearness 
and force of statement; and I have therefore thought, that an extract from it 
might not be unacceptable to the reader. “ Or, que trouvons nous dans la 
puissance paternelle? Trois choscs. Premiereinent, elle determine l’ytat des 
enfans; ct k cet dgard, elle forme un statut personnel, qui suit lcs cnfans par- 
tout. Ainsi, unk mfere, domicilide cn llainault, conserve sous sa puissance les 
enfans, qu’elle a eu dans cette province, lors memo quo le hasard ou certaines 
circonstances les ont fait passer dans une autre coututnc, qui n’accorde pas les 
memes droits aux femmes qu’aux liommcs sur la personne de leurs enfans. En 
second lieu, la puissance paternelle imprime dans les enfans!, qui y sont assu- 
jetis, une incapacity de faire certains aetes: comme cette incapacity est la 
suite de leur etat, elle les suit dgalement pai'tout et indue sur tous leurs biens, 
quelle qu’en soit la situation. Ainsi, un fils de famille, no dans une coutume, 
ou il ne peut pas contractor sans Pautorite de son pere, ne pout vendre de 
lui-meme les biens, qu’il possede dans une auti*e coutume, qui n’admet pas la 
puissance paternelle; et reciproquement un fils de famille domieilie dans une 
coutume, qui n’admet pas la puissance paternelle, peut, sans I’autorisation de 
son pkrc, aliener les biens qu’il possede dans les pays de droit ecrit. Par la 
meme raison, un fils nd k Senlis, ou la coutume proscrit formellement tout 
puissance paternelle, quoique nourri et entretenu par son pere, peut acquerir 
pour lui-mfi:me en llainault et dans les pays de droit ecrit. Et reeiproque- 
ment, un fils de famille, ne en llainault, ou dans un pays de droit ecrit, ne 
peut s’approprier les biens, qu’il acquidrit dans la coutume de Senlis, lorsque 
, scs acquisitions ne reunissent pas toutes lcs circonstances requises pour qu’elles 
tombent dans le pdeule castrense, quasi-castrense, ou adventice. Troisiemc- 
ment, la puissance paternelle donne au pere, dans les pays de droit dcrit et 
dans quelques coutumes, la jouissanec dcs biens de ses enfans. Cette jouis- 
sance est, k la verity, un aceessoire de la puissaycc paternelle; mais elle ne 
forme dans les enfans ni capacity ni incapacity: le statut, qui la ddffcrc, n’a 
pas besoin, pour son exycution, du ministere de l’homme; il agit sei A ; l’homme 
n’a rien k faire. On ne peut done pas appliquer ici les raisons, qui ont deter¬ 
mine l’esp^be de concordat tacite, dont nous avons parly. Quel inconveni¬ 
ence y a-t-il k rcstreindre cette jouissance au territoire des lois ou coutumes, 
qui l’accordent ? Quoi! parcequ’un pfcrc jouira des biens, quo ses enfans ont 
dans une province, et qu’il ne jouira pas de ceux, qu’ils ont dans une autre, 
l’ordre public serait trouble, le commerce serait ddrange. Non. Il n’y a pas 
en cela plus de trouble ni plus de confusion, qu k suct-yder k un dyfunt dans 
une coutume, et de ne pas lui succyder dans une autre. 11 est done constant 
que le systeme du president Bouhier ne peut pas se soutenir, ct que le statut, 
qui donne k un pkre l’usufruit des biens des enfans, qu’il a sous sa puissance, 
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In another place he holds that a law, which prohibits 
an unemancipated son to make a testament, is personal; 
but he at the same time asserts, that this will not pre¬ 
vent him from making a testament of movable property 
in other countries, where it is permitted; because this 
case, is a mere exception from his general incapacity, and 
also falls within the rule, that, in a conflict of real and 
personal laws, the latter‘must yield. 1 

§ 463. Without going further into an examination of 
the opinions of foreign jurists upon this subject, it is 
sufficiently obvious, what difficulties they are compelled 
to encounter at almost every step, in order to carry into 
effect their favorite system of the division of laws into 
real and personal. The common law has avoided all 


n’est pas personnel. Mais est-il purement reel, comme le pretend Boullenois, 
ou bien est-il personnel reel, e’est-k-dire, faut-il, pour qu’il produise son offet, 
que le pere soit dornicilie dans une coutume, qui admet la puissance paternelle ? 
C’est la diffieulte, qui nous rcste k resoudre. Lc principal peut subsister sans 
les accessoires: mais les acccssoircs ne peuvent jamais subsister sans le princi¬ 
pal. Ce principe est aussi clair, qu’indubitable, et il nous conduit droit k la 
decision de Yiotre question. Ainsi, la puissance paternelle pout avoir lieu sans 
l’usufruit dont nous parlons ici. La coutume de Douai nous en fournit un 
example, puisqu’ellc admet Tune, chap. 7, art. 2, ct qu’clle exclut l'autre par 
son silence, comme l*a decide le parlement de Flandrc, par un arrfit du 27 
Janvier 1739, rendu au rapport de M. de Casteele de La Briarde, en faveur 
du Marquis de Sin, contre les Sieurs et Demoiselles d’Aoust. Mais Pusufruit 
ne peut avoir lieu sans la puissance paternelle, dont il n’est l’accessoire. Un 
pere ne peut done en jouir, s’il n'a scs enfans sous 6a puissance, et par conse¬ 
quence s’il n’est dornicilie dans une coutume, qui admet la puissance paternelle. 
Un pkre, qui emanciperait son fils au moment merne de sa naissance, n’aurait 
certainement aucun droit k Pusufruit des biens, que cet enfant acqucrrait 
ensuite, soit dans la coutume du domicile qu’il avait alors, soit dans toute autre 
province. Or, ce que cc pfcre est supposd faire, la loi le fait elle-meme dans 
les coutumes qui n’admettcnt pas la puissance paternelle; elle kmancipe cet 
enfant dks qu’il voit le jour, et consEquemment elle soustrait les biens, qu'il 
aura dans la suite, k Pusufruit que son pere en aurait eu sans cette Emancipa¬ 
tion.” Merlin, Repertoire, Puissance Paternelle, § 7, p. 145, 146, edit. 1827. 

- 1 Merlin, REpertoire, Testament. § 1, n. 5, art. 1, p. 310. 
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these difficulties by a simple and uniform test. It de¬ 
clares, that the law of the situs shall exclusively govern in 
regard to all rights, interests, and titles, in and to immov¬ 
able property. Of course it cuts down all attempts to 
introduce all foreign laws, whether they respect persons 
or things, or give or withhold the capacity to Acquire or 
to dispose of immovable property. 1 

§ 463 a. This subject of the nature and extent of the 
paternal power and rights, came recently under consider¬ 
ation in England, in a case somewhat complicated in its 
circumstances, and touching personal estate only. It 
may be briefly stated as follows. A marriage took place 
in Holland between the parties. At the time of the 
marriage, a marriage contract was there executed in the 
Dutch form, making certain provisions, and among other 
things, provision for the distribution of the wife’s prop¬ 
erty in the event of her husband surviving her. They 
afterwards removed to and became domiciled in England, 
and had children born there. The wife died; and by 
her death the children became entitled, under a compro¬ 
mise in Holland, to one fourth of certain property of the 
wife in the public funds. By the French Code, which is 
the law of Holland also, when children are under the age 
of eighteen years, their surviving parent has the enjoy¬ 
ment of their property, until they attain that age; and 
the father insisted, that as the children were under that 
age, and the marriage contract and compromise, under 
which they took one fourth, were both made in Holland, 
the children must take it, subject to his paternal rights 
by the law of Holland. The Vice-Chancellor held, that 
the father was not so entitled. On that occasion the 


1 See Brodie v. Barry, 2 Yes. & Beames, R. 127; Birthwhistle v. Vardill, 
7 Clark & Finn. 911. 
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learned Judge said: “ By the Code Napoleon, which is 
the law of Holland, as well as of France, when children 
are under the age of eighteen, their surviving parent has 
the enjoyment of their property until they attain that 
age. But that is nothing more than a mere local right, 
given to the surviving parent, by the law of a particular 
country, so long as the children remain subject to that 
law : and, as soon as the children are in a country where 
that law is not in force, their rights must he determined 
by the law of the country, where they happen to be. 
These children were never subject to the law of Holland: 
they were both born in this country, and have resided 
there ever since. The consequence is, that this judicial 
decree has adjudged certain property to belong to two 
British-born subjects domiciled in this country; and so 
long as they are domiciled in this country, their personal 
property must be administered according to the law of 
this country. The claim of their father does not arise 
by virtue of the contract, but, solely, by the local law of 
the country where he was residing at the time of his 
marriage; and, therefore, this property must be con¬ 
sidered just as if it had been an English legacy given to 
the children : and all that the father is entitled to, is the 
usual reference to the master to inquire, what allowance 
ought to be made to him for the past and future main¬ 
tenance of his children.” 1 


1 Gambier v. Gambler, 7 Sim. R. 268, 270. 
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CHAPTER XI. 

WILLS AND TESTAMENTS. 

§ 464. Having taken these general views of the opera¬ 
tion of foreign law in regard to movable property, and 
immovable property, and ascertained, that the general 
principle, at least in the common law, adopted in relation* 
to the former is, that it is governed by the law df the v 
domicil of the owner, and in relation to the latter, that' 
it is governed by the law of the place where it is locally 
situate; we now come to make a more immediate appli- 
cation of these principles to two of the most important 
classes of cases arising, constantly and uniformly, in all 
civilized human societies. One is, the right of a person, 
by an act or instrument, to dispose of his property after 
his death; the other is the right of succession to the 
same property, in case no such postmortuary disposition 
is made of it by the owner. The former involves the 
right to make last wills and testaments; and the latter 
the title of descent and the distribution of property ab 
intestato. We shall accordingly in this and the succeed¬ 
ing chapter exclusively discuss the subject of foreign law, 
in relation to testaments, and to successions, and distribu¬ 
tions of movable and immovable property. 

§ 465. And first, in relation to testaments of movable 
property. 1 So far as respects the capacity or incapacity 


1 See 4 Burge, Comm, on Col and. For. Law, Pt. 2, ch. 12, p. 579, 580, 
581 ; post, § 466, 467. 
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of.a testator, to make a will of personal or movable 
property, we have already had occasion to consider the 
subject in another place. The result of that examina¬ 
tion was, that the law of the actual domicil of the party, 
at the time of the making of his will or testament, was 
to govern as to that capacity or incapacity. 1 We may 
therefore proceed to the consideration of the forms and 
solemnities, by which wills of personal estates are to be 
governed. And here it . may be stated now to be a well- 
settled principle in the English law, that a will of per¬ 
sonal or movable property, regularly made according to 
the forms and solemnities required by the law of the tes¬ 
tator’s domicil, is sufficient to pass his personal or, mov¬ 
able property in every other country, in which it is 
situated. But this doctrine, although now very firmly 
established, was for a great length of time much agitated 
and discussed in Westminster Hall. 2 3 * 5 * On one occasion 
Lord Loughborough laid down the doctrine, that with 
respect to the disposition of movable property, and with 
respect to the transmission of it, either by succession, or 
by the act of the party, it follows the law of the person. 8 
The owner in any country may dispose of his personal 
property. On another occasion Lord Thurlow asserted 
the. same doctrine as to succession to personal property, 


1 Ante, § 52 to § 62, § 64 to § 78, § 101 to § 106, § 868, § 430 to § 484. See 
also 2 Boullenois, Appx. p. 38 ; 4 Burge, Cortam. on Cpl. and For. Law, Pt 2, 
ch. 12 , p. 577, 578, 579 ; Lawrence v. Kittridge, 21 Conn. 582. 

* See Brodic v. Barry, 2 Ves. & Beanies, R. 127,131 ; Bempde v. Johnstone, 

3 Ves. R. 198, 200; Price v. Dewhurst, 8 Sim. R. 279, 299, 300 ; Moore v. 
Budd, 4 Hagg. Eccles. R. 346, 352 ; Robertson on Successions, p. 99, 191, 214, 
215, 285, 290, 297 ; The case of the Goods of Marshall Bennett, before Sir H. 
Jenner Fust, July, 1840, London Monthly Law Magazine, Sept. 1840, p. 264. 

* Sill v. Worswick, 1 II. Black. 690. See also Ommaney v. Bingham, cited 

5 Ves. 757 ; 3. Hagg. Eccles. R. 414, qpte; Stanley v. Barnes, 8 Hagg. Eccles. 

R. 873; Hogg v. Lashley, 8 Hagg. Eccles. R. 415, note. 
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and by implication as to wills. 1 Lord EllenborOugh put 
it as clear in his day. He observed : “ It is every day’s 
experience to recognize the law of foreign countries, as 
binding on personal property; as in the sale of ships, 
condemned as prize by the sentences of foreign courts, 
the succession to personal property by will or intestacy 
of the subjects of foreign countries.” 2 But antecedently 
to this period many learned doubts and discussions had 
existed on the subject. 3 In the Duchess of Kingston’s 
case, a will of personal property executed in France, but 
not in conformity to the laws of that country, was 
admitted to probate, in the Ecclesiastical Courts of Eng¬ 
land in 1791, it being duly executed according to the 
English forms, although she was domiciled in France at 
the time of making the will, and also at the time of her 
death. 4 

§ 466. Even at so late a period as 1823, Sir John 
Nicholl doubted, whether a will of personal property 
made abroad by an English subject domiciled abroad, 
ought to be held valid, unless it was executed in con¬ 
formity to the forms prescribed ’by the English law. The 
ground of his doubt was, whether an English subject was 
entitled to throw off his country (exuere patriam) so far 
as to select a foreign domicil in complete derogation, of 
his native domicil, and thus to render his property in 
England distributable by succession or testament accord¬ 
ing to the foreign law. He took a distinction between 


1 Bruce v. Bruce, 2 Bos. & Full. 229, note. 

1 Potter v. Brown, 5 East, R. 130; Ferraris v. Marquis of Hertford, The 
English Jurist, April 1 , 1843, p. 262 ; 3 Curteis, R. 468. 

* See Bempde v. Johnstone, 3 Ves. 198, 200; Somerville v. Somerville, 
5 Ves. 750; Balfour v. Scott, 6 Brown, Farl. Cases, 550, Tomlin's edit.; 

2 Addams, Eccles. R. 15, note. 

* See Curling v. Thornton, 2 Addams, Eccles. R. 21. See 4 Burge,'‘Comm, 
on Col. and For. Law, Pt. 2, eh. f!2, p. 588, 589, 590. 
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testacy and intestacy, (assuming, for the $ake of argu¬ 
ment, that in the latter case the foreign law might pre¬ 
vail,) thinking, that cases of testacy might be governed 
by very different considerations from those of intestacy. 
Even if a will, executed according to the law of the 
place of the testator’s domicil, would in such a case be 
valid, he contended, that it by no means followed univer¬ 
sally, and upon principle, that a will, to )>e valid, must 
strictly conform to that law, which would have regulated 
the succession to the testator’s property, if he had died 
intestate. And, therefore, he held, that a will of per¬ 
sonal property, made by a British subject in France, 
according to the forms of the English law, was good as 
to such property situate in England. He admitted, that 
as to British subjects domiciled in any part of the United 
Kingdom, the law of their domicil must govern in regard 
to successions and wills ; and so, the like law must govern 
in regard to successions and wills of foreigners resident 
abroad. The restriction, which he sought to establish 
was, that a British subject could not, by a foreign domi¬ 
cil, defeat the operation of the law of his own country, 
as to personal property situate in the latter. 1 

§ 467. To this opinion the same learned Judge firmly 
adhered in a still later case. But upon an appeal, the 
decision was overturned by the High Court of Delegates, 
and the doctrine fully established, that the law of the 
actual foreign domicil of a British subject, is exclusively 
to govern in relation to his testament of personal prop¬ 
erty ; as it would in the case of a mere foreigner. 2 This 


1 Curling v. Thornton, 2 Addatns, Eccles. R. p. 6, 10 to 25; 8 Sim. R. p. 
810, 811. 

* Stanley v. Barnes, 8 Hagg. Eccles. R. p. 87 8 to 465 ; Moore v. Darell, 4 
Hagg. Eccles. R. 846, 352; Price v. Dewhurst, 4 Mylne & Craig, 76, 80, 82; 
Ferraris v. Marquis of Hertford, The English Jurist, April 1, 1843, p. 262; 8 
Curteis, R. 468. 
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case is the stronger; because it was the case of a will, 
and several codicils, made according to the law of Por¬ 
tugal, and also of several codicils made, not according to 
the law of Portugal where the testator was domiciled. 
The will and codicils executed according to the Por¬ 
tuguese law were held valid; the others were held in¬ 
valid. And this doctrine necessarily goes to the extent 
of establishing, not only whether there be an instrument 
called a will; but whether it constitutes a will in the 
sense of the Lex loci. The doctrine also applies, whether 
the personal property bfe locally situate in the domicil of 
the testator, or in a foreign country. 1 

§ 468. The same doctrine is now as firmly established 
in America. The earliest case, in which it was directly 
in judgment, was argued in the Supreme Court of Penn¬ 
sylvania in 1808 j 2 and this case may have been truly 
said to have led the way to the positive adjudication of 
this important and difficult doctrine. There, a foreign 
testator, domiciled abroad, had made a will of his per¬ 
sonal estate, invalid according to the law of his domicil, 
but valid according to the law of Pennsylvania; and the 
question was, whether it was competent and valid to pass 
personal property situate in Pennsylvania. The Court 
decided, that it was not; and asserted the general doc¬ 
trine, that a will of personal estate must, in order to pass 
the property, be executed according to the law of the 
place of the testator’s domicil at the time of his death. 
If void by that law, it is a nullity everywhere, although 
it is executed with the formalities required by the law 
of the place, where the personal property is locally situ- 


1 Ibid. Countess of Ferrarisv. Marquis of Hertford, The English Jurist, April 
1, 1843, p. 262; 3 Curteis, R. 468. 

* Desesbats v. Berquiers, 1 Binney, R. 336. 
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ate. The Court asserted, that in this respect there was 
no difference between cases of succession by testament, 
and by intestacy. 1 * * The same doctrine has been since 
repeatedly recognized by other American courts, and 
may now be deemed as of universal authority here. 4 * 
[Upon the same principle a will of personal property 
executed by a testator in a foreign State, but who has 
not lost his domicil in his native State, is valid if exe¬ 
cuted according to the laws of his domicil, although not 
in accordance with the law of the place of its execu¬ 
tion. 8 ] * 

§ 469. In Scotland the doctrine was formerly involved 
in many doubts. By the law of Scotland, illegitimate 
persons are not deemed capable of making a will; and 
hence a will of movables in Scotland, made by such a per¬ 
son, domiciled in England, was formerly held in Scotland 
to be invalid. 4 In like manner a nuncupative will, being 
in Scotland invalid, was formerly held invalid to pass 
movables in Scotland, although the will was made in Eng¬ 
land (where such a will is valid) by a person domiciled 
there. 6 But the general doctrine is now the same in 
Scotland as in England. The law of the domicil univer¬ 
sally prevails as to successions and wills of movables in 
other countries. 6 


1 Desesbats v. Berquiers, 1 Binn. R. 336; Moore v. Budd, 4 Hagg. Eccles. 
R. 346, 352 ; Grattan v. Appleton, 3 Story, R. 755. 

* See Holmes v. Remsen, 4 Johns. Ch. R. 460, 469; Harvey v. Richards, 1 
Mason, R. 381, and cases cited, p. 408, note; Dixon's Ex’ors v. Ramsay's 
Ex’ors, 3 Cranch, R. 319; De Sobry v. De Laistre, 2 Harr. & Johns. R. 193, 
224; Armstrong v. Lear, 12 Wheat R. 169; Rue High, App. 2 Doug. 522; 
Harrison p. Nixon, 9 Peters, R. 483, 504, 505. 

* Rue High, App. 2 Doug. 515. 

4 Ersk. Inst B. 3, tit. 2, § 41, p. 515; 3 Karnes, Equity, B. 3, eh. 8, § 3. 

* 2 Karnes, Equity, B. 3, ch. 8, § 3, p. 345. 

* See Bempde v. Johnstone, 3 Ves. 198,201; Somerville v. Somerville, 5 Ves. 
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§ 470. Foreign jurists are as generally agreed, as to the 
doctrine in regard to movables, upon the ground, main¬ 
tained by all of them, that Mobilia sequuntur personam} 
John Voet lays down the rule in the following teyns. In 

successionibus, testandi facilitate, contractibus, aldsque, mobilia, 
vbicunque sita, regi debere domicilii jure, 'non vero legibus loci 
HUus, in quo naturaliter sunt constitwta? He adds: lbique 
D . D. {Doctores) mobilium tamen ratbne in dispositionibus testar 
mentariis, dum quceritur, an iUce in universum permjttendce sint, 
nec. ne, uti et ab intestato successionibus, donatiordbus inter conjuges 
vetitis permissisve, et aids similibus, de juris rigore communi 
quasi gentium omnium consensu laxatum est; sic ut ex comitate 
profecta regula praxi universali invaluerit, mobilia in dubio regi 
lege loci, in quo eorum dominos domicilium fovet, vbicunque iUa 
vere exstiterint? 

§ 471. Yattel has spoken in terms, admitting of more 
question, as to the extent of their meaning. After observ¬ 
ing, that a foreigner in a foreign country has by natural 
right the liberty of making a will, he remarks: “ As to 
the forms or solemnities appointed to settle the validity 
of a will, it appears, that the testator ought to observe 


R. 757 ; Brodie v. Barry, 2 Ves. & Beames, 127,131, and the cases cited, ante, 
§ 495; Ersk. Inst. B. 3, tit 2, § 40, 41; 2 Kamos, Equity, ch. 8, § 6. 

1 See 1 Boullenois, Obser. 28, p. 696 to 721; Cochin, CEuvrcs, Tom. 5, p. 
85, 4to. edit; ante, § 362, § 362 a, § 399 ; 4 Burg(^ Comm, on Col. and For. 
Law, Pt 2, ch. 12, p. 679, 580; Fcelix, Conflit des Lois, Revue Etrang. et 
Fran<;. Tom. 7, 1840, § 40 to § 60, p. 346 to 360; post, § 481. 

* J. Voet, ad Pand. Lib. 1, tit 4, P. 2, § 11, p. 44. 

* J. Voet, ad Pand. Lib. 1, tit. 4, P. 2, § 12, p. 45. See, also, J. Voet, ad 

Pand- Lib. 28, tit 1, n. 13, 15, 44; 4 Burge, Comm, on Col. and For. Law, Pt 
2, ch. 12, p. 579, 580, 590; P. Voet, de Statut § 9, ch. 1, n. 8, p. 255, edit 
1715 ; Id. p. 309, edit 1661; Burgundus, Tract 1, n. 36 ; Id. Tract 6, n. 1, 2, 

3; Faelix, Conflit des Lois, Revue Etrang. et Fran^ Tom. 7, 1840, § 24 to § 

27, p. 204 to p. 216; Id. § 32, 33, p. 221 to p. 227 ; ante, § 381, note, § 444 a; 
4 Burge, Comm, on Col. and For. Law, Pt. 2, ch. 5, p. 217, 218; Id. ch. 12, p. 
576 to 580; post, § 479 ; Sand. Decis. Frisic. Lib. 4, tit 1, Dcfin. 14, p. 142, 
143. 
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those which are established in the country where he 
makes it, unless it be otherwise ordained by the laws of 
the state of which he is a member ; in which case he will 
be obliged to observe the forms which they prescribe, if 
he would validly dispose of the property which he poa? 
sesses m his own country. The foreign testator cannot 
dispose of his property, movable or immovable, which he 
possesses in his own country, otherwise than in a manner 
conformable to the laws of that country. But as to mov¬ 
able property, specie, and other effects, which he possess¬ 
es elsewhere, which he has with him, or which follow his 
person, we ought to distinguish between the local laws, 
whose effect cannot extend beyond the territory, and 
those laws, which peculiarly* affect the character of citi¬ 
zens. The foreigner, remaining a citizen of his own 
country, is still bound by those last-mentioned laws, 
wherever he happens to be, and is obliged to conform to 
them in the disposal of his personal property, and all his 
movables whatsoever. The laws of this kind, made in 
the country where he resides at the time, but of which he 
is not a citizen, are not obligatory with r^pect to him. 
Thus, a man who makes his will, and dies in a foreign 
country, cannot deprive his widow of the part of his 
movable effects, assigned to tjiat widow by the laws of 
his own country. A Genevan, obliged by the laws of his 
country to leave a portion of his personal property to 
his brothers or cousins, if they are his next heirs, cannot 
deprive them of it by making his will in a foreign coun¬ 
try, while he continues a citizen of Geneva. But a for¬ 
eigner, dying at Geneva, is not obliged in this respect to 
conform to the laws of the Republic. The case is quite 
otherwise in respect to local laws. They regulate what 
may be done in the territory, and do not extend beyond 
it. The testator is no longer subject to them when he is 
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out of the territory; and they do not affect that part of 
,'his property which is also out of it. The foreigner is 
obliged to observe tliose laws in the country where he 
makes his will, with respect to the goods he possesses 
there.” 1 

§ 472. Vattel is in this passage principally considering 
the effect of the law of a foreign country upon a for¬ 
eigner, who is resident there. And there can be no doubt 
that every country may by its laws prescribe whatever 
rules it may please, as to the disposition of the movable 
property of its citizens, either inter vivos or testamentary. 
But it is equally clear, that such rules are of no obliga¬ 
tion as to movable property in any other country, and 
can be in force there only by the comity of nations. So 
that a will of such movable property, made in the foreign 
country where he is domiciled, and according to its laws, 
will be held valid, whatever may be the validity of such 
a will in the country to which the testator owes his alle¬ 
giance by birth. But the discussion, in which we are 
engaged, does not respect the effect of any local prohibi¬ 
tory laws over movable property within the particular 
territory, but the general principles which regulate the 
disposition of it when no such prohibitory laws exist. 
And here, by the general, consent of foreign jurists, the 
law of the domicil of the testator governs as to transfers 
inter vivos and testamentary. 2 


1 Vattel, B. 2, ch. 8, § 111. See post, § 479. 

* See ante, § 465 ; Hertii, Opera, Do Collis. Leg. § 4, n. 6, p. 112, edit. 1787 ; 
Id. p. 174, edit 1710; Pothier, Cout d'Orleans, ch. 1 , § 2, n. 24. J. Voet, ad 
Pand. Tom. 2, Lib. 88, tit. 17, § 84; ante, § 470. — Very difficult questions, 
however, may still arise, and to what is to be deemed the real domicil of a party, 
who is a native of one country, and who has yet been long resident in another. 
The quo animo, with which such residence has been originally taken, or subse¬ 
quently upheld, often becomes a very important element in the decision. See 
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[§ 472 a. A pertinent illustration of the exception 
alluded to in the last section as to the effect of a will 
abroad, when. its provisions conflict with the prohibitory 
laws of another State, recently occurred in America. 
In that case a person domiciled in Virginia, by his will 
made ^nd executed in that State, directed that certain 
of his slaves, then being in Mississippi, should be eman¬ 
cipated, and sent to Africa. By the law of Virginia such 
a disposition was valid; by the law of Mississippi it was 
not. The Courts of the latter State held the will inop¬ 
erative as to the slaves in that State, because it contra¬ 
vened the public policy of the State, as declared by an 
express statute, and was not embraced in the general 
rule of comity regulating the law of the domicil. 1 ] 

§ 473. But it may be asked, What will be the effect 
of a change of domicil after a will or testament is made 
of personal or movable property, if it is valid by the law 
of the place where the party was domiciled when it was 
made, and not valid by the law of his domicil at the time 
of his death ? The terms, in which the general rule is 
laid down, would seem sufficiently to establish the prin¬ 
ciple, that in such a case the will or testament is void; 
for it is the law of his actual domicil at the time of his 
death, and not the law of his domicil at the time of 
making his will or testament of personal property, which 
is to govern. 2 This doctrine is very fully recognized and 


ante, § 44, § 49; Attor. Gen. v. Dunn, 6 Mees. & Welsh. 511; De Bonneval i\ 
De Bonneval, 1 Curteis, Eccl. R. 856 ; post, § 481, note; Munro v. Munro, 1 
Rob. R. (House of Lords) p. 498. 

1 Mahorner v. Hooe, 9 Smedes & Marshall, 247, where this subject is ex¬ 
amined at great length. 

• See Desesbats v. Berquiers, 1 Binn. R. 336; Potingcr v. Wightman, 8 
Meriv. R. 68; Henry on Foreign Law, Appx. p. 196; 2 Boullenois, ch. 1, 
p. 2, &c.; Id. p. 7, &c.; Id. p. 54 ; Id. p. 57 ; ante, § 55 to 74; 4 Burge, Conun. 
on Col. and For. Law, Pt. 2, ch. 12, p. 580, 581. 
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laid down by John Yoet. Tamen, si quis habitans in loco, 
in quo minor annvrum pumerus in testatore requiriiur, veluti in 
Hollandid, ibidem anno dedmo quinto testamentum fecerit, deinde 
tfero domicdium alio Iranstulerit , ubi necdum per cdatem testari 
licet , veluti Ultrujedum, ubi plena pubertas in mascub testatore 
exigitur, testamentum ejus quantum ad mobilia per talem migrctr 
tionem irritum effidtur . Idemque eveniet, si Hollandus uxorem 
hceredem instituerit, (quod ibi licititm,) deinde vero ad aliam 
migret regimem , ibique domidlium figat r ubi gratijicatio inter 
conjuges ne supremo quidem elogio permissa est; nam et hoc in 
cash mobilium intuitu in irritum dedudtur voluntas ejus; cum 
mobilia in successione testatd vel intestatd regantur ex lege domir 
dlii defundi, adeoque res devenerit in hisce ad eum casum, d quo 
propter qualitatem testatons, vel honorati, initium habere nequit . 
Neque enim suffidt in honorato , quod tempore facti testamenti 
capax sit , sed et tempore mortis testatoris eum capacem esse , 
necesse est} Again he adds : Quod si is, cujus testamentum 
migratime ex Hollandid ad regionem Ultrajedinam irritum f da¬ 
tum fuerat, ibidem cetatem expleverit in testatore requisitam , de 
novo quidem repetere solenniter potest priorem voluntatem, atque 
Ua de novo testari; sed si id non fecerit, testamentum, antea 
anno edatis decimo quinto in Hollandid cond'dum, ipso jure 
quantum ad mobilia vel immobilia Ultrajedina nequaquam com 
valesdt; non magis, quam jure dvili aut predono testamentum 
ah impubere conditum, si is pubes factus jn fata conceded} If, 
however, he should afterwards return and resume his 
domicil, where his first will or testament was made, its 
original validity will revive also. Diver sum esset, si tes¬ 
tator taUs iterum postea mxdatd mente in Hollandid rerum ac 
fortunarum suarum sedem reponat; tunc eyiim voluntas ilia, quae 
migratione in iridium deduda fuerat, quasi recuperatd pristind 


1 J. Voet, ad Pand. Lib. 38, tit 3, Tom. 2, § 12, p. 292. 
1 Ibid. § 13, p. 293. 
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ad tesiandum habilitate redintegratur ex cequitate ; eo modo, quo 
8ustinetur jure prcetorio testamentum, cl patrefamiUas conditum , 
quod per arrogationem irritum factum fuerat , si is iterum postea 
svi juris f actus in eddem perstiterit voluntate} * 

§ 473 a. Another question may arise uiMer this head. 
Suppose a power of appointment to be given to a party 
enabling him to dispose by will of personal estate situate 
in one country, and he has his domicil in another country 
and he executes the power and complies with all the 
requisites of the power, making a will according to the 
law of the country, where the power was created, and 
the personal estate is situated; but the will is not made 
according to the requisites prescribed by the law of the 
place of his domicil; the question would then arise, 
whether the power of appointment was well executed, 
and the will entitled to probate as a will in the country 
where the personal property is situate. It has been held 
that it is. 2 

[§ 473 b. Another question on this subject has recently 
arisen. A testator, having his domicil in the State of 
Mississippi, died possessed of slaves there, and directed 
in his will that if either of his two sons, to whom he be¬ 
queathed his property, should die "without a lawful 
heir,” his part, real and personal, should go to the sur¬ 
vivor. Each son received his portion, and one removed 
with his slaves into Louisiana, and died without a "law¬ 
ful heir.” It was determined that although by the law 
of the testator’s domicil the survivor might have had a 
title to* such slaves, yet as by the law of Louisiana, tes- 


1 J. Voet, ad Pand. Lib. 28, tit 3, Tom. 2, § 13, p. 293; 4 Bulge, Comm, 
on Col. and For. Law, Pt. 2, ch. 12, p. 580, 591; Robinson on Succession, 
p. ,95. 

• * Tatnall v. Hankey, 2 Moore, Priv. Con. Bop. 842. 
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tamentary substitutions were prohibited, the survivor's 
claim could not be enforced in the latter State. 1 ] 

§ 474. We next pass to the consideration of wills 
made of immovable property. 2 And here the doctrine 
( is clearly established at the common law, that the law 
of the place where the property is locally situate, is to 
govern as to the capacity or incapacity of the testator, to 
the extent of his power to dispose of the property, and 
the forms and solemnities to give the will or testament 
its due attestation and effect. 8 


1 Harper v. Stanbrough, 2 Louis. Ann. R. 377; Harper v. Lee, Id. 382. 

* See 4 Burgeon Col. and For. Law, Pt. 2, ch. 12, p. 586, 596; Fcelix, 
Conflit des Lois, Revue Etrang. et Fran^. Tom. 7, 1840, § 40 to § 51, p. 846 
to 360. 

* Coppin v. Coppin, 2 P. Will. 291, 293 ; Curtis v. Hutton, 14 Ves. 537, 541 ; 
Birthwhistle v. Vardill, 1 Fonb. Eq. p. 444, 445, note; U. States v. Crosby, 7 
Crunch, 115; Holmes v. Remsen, 4 Johns. Ch. R. 460; S. C. 20 Johns. R. 
229; McCormick v. Sullivant, 10 Wheaton, R. 192, 202; Willis v. Cowper, 2 
Hamm. R. 124 ; Henry on Foreign Law, p. 13,15 ; ante, § 428, 434 ; 4 Burge, 
Comm, on Col. and For. Law, Pt. 2, ch. 12, p. 576 to 580; Id. Pt. 2, ch. 4, § 5, 
p. 169, 170; Id. Pt 2, ch. 5, p..217. — Mr. Burge, speaking on this point, (Id. 
p. 217, 218,) says: “ The power of making the alienation by testament is no 
less qualitas rebus impressa, than that of making the alienation by contract. 
When, therefore, the question'arises, whether the immovable property may be 
disposed of by testament, recourse must be had to the lex loci rei sit®. That 
law must also decide, whether the full and unlimited power of disposition is 
enjoyed, or whether it is given under restriction. The validity of the testa¬ 
mentary disposition depends in the latter case on its conformity to that restric¬ 
tion, whether the restriction consists in limiting the extent or description o£ 
property, over which the power of disposition may bo exercised, or the per¬ 
sons in whose favor the disposition is made, or in requiring that the testator 
should have survived a certain number of days after the execution of the act 
by which the disposition was made. The total’or partial defect of the will on 
the ground, that it did not institute heirs, or that it omitted to name the heirs, 
the disherison of the heirs, the grounds on which the disherison may be justi¬ 
fied, are essentially connected with the power of disposing of immovable prop¬ 
erty by testament, and are therefore dependent on the law of its situs.” Again, 
Mr. Burge says: “ By the jurisprudence of England and the United States, a 
will devising lands in England or the States, if the solemnities prescribed by 
the Statute of Frauds have not been observed, would be ineffectual to pass 
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§ 475. The doctrine of foreign jurists does not, as we 
have seen, entirely accord with that of the common law; 


those lands. This doctrine is fully warranted by the qualification which has 
been given by jurists to the rule, Lex loci regit actum. The Statute of Frauds, 
as regards real property situated in England and in the States of America, 
4 Est lex, qusQ express^ testatores jubet jus loci sequi, in quo bona sita sunt.' 
It may be .said, that the jurisprudence which allows a testament executed ac¬ 
cording to the solemnities prescribed by the lex loci actus to affect real prop¬ 
erty situate in the country where that jurisprudence prevails, does not depart 
from the general principle, that the lex loci rei sitae must determine, whether 
the instrument is sufficient to dispose of real property. The difference between 
that jurisprudence and the doctrine of England and the United States is, that 
the effect of the latter is to require a particular form for the execution, 
whether it be made in England or in any other country, that is, it makes no 
provision for a will made in a foreign country, but the terms of its enactment 
are so comprehensive as to include all wills, in whatever country they are 
made, if they affect real property in England. In the other systems of juris¬ 
prudence, it is a part of the lex loci rei sitaj, that its immovable property should 
pass by a testament executed with certain formalities, if it be ni£de in the 
country where the property is situated, but that if it be made in another coun¬ 
try, it may bo executed with other solemnities, that is, with the solemnities 
required by the law of that country. The jurists, whoso opinions have been 
cited in support of the rule, that the testament is valid, if the testator has com¬ 
plied with the forms and solemnities prescrib^l by the law of the place in 
which it was made, apply it to a testament of movable, as well as immovable 
property. The decisions of the courts of England on the validity of testa¬ 
ments of personal estate made abroad arc few. The two most important are 
on the testaments of the Duchess of Kingston and of Bernes. The former was 
resident in Paris: she obtained letters patent from the King of France, which 
gave her the same power of devising, as she would have had in England. 
Although she died in France, she had not reliquished her English domicil. 
She made her testament in Paris. It was clearly null under the Coutumc. 
But she had observed the forms required by the Statute Of Frauds, and the 
will was valid according to the law of England. It was the opinion of M. 
Turgot, an advocate of France, and his opinion was confirmed by the Court of 
Probate, that the testament, although made in Paris, was valid. This opinion 
proceeds on a principle which is admitted by jurists, that although a will made 
with the solemnities of the lex loci actus may be valid, yet if it were made 
with the solemnities of the locus rei sitae in respect of immovables, and the 
locus domicilii in respect of movable property, it would also be valid. In 
Bernes's will it appeared, that, although an Irishman by birth, jie had acquired 
a domicil in Madeira. He made a will and several codicils in that island, some 
*bf which were not executed with the solemnities required by the law of Por- 
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but even among them there is great weight of authority 
in favor of the general principle. 1 We have already had 
occasion to consider the opinions of foreign jurists as to 
the capacity and incapacity of the testator to make a 
testament of immovable property, whether it is to be 


tugal, but with those,formalities which would qptisfy the law of England. The 
decision given by Sir John Nicholl, that the latter codicils were valid, and that 
it was competent to have executed them in the manner which would be con¬ 
sonant to the law of England, was reversed by the delegates, and they were 
deemed invalid. Bernes, in this case, had no longer a domicil in Ireland. His 
domicil was in Portugal. It was necessary to establish that fact to distinguish 
the case from that of the Duchess of Kingston. If he had still retained his 
domicil in Ireland, the codicils would, upon the principles referred to, an d 
which ■will be presently more fully stated, have been valid. In neither of these 
cases did the question arise on a testament made with the solemnities required 
by the lex loci actus, although deficient in those required by the law of the 
domicil. In- another case the*testator was an Englishman by birth, and 
although he had been for many years residing in France, it did not appear 
that he had abandoned his English domicil. lie came to England, and during 
his residence there made his will, which was a valid testamentary disposition 
in respect of forms and solemnities according to the law of England. It was 
contended that it ought not to be admitted to probate, because it was not made 
in the manner required by the law of France. Here the Court adopted the 
lex loci actus, but from the report of the case, the learned judge dwells so much 
on circumstances founded on the testator’s domicil of origin, that it would be 
perhaps not correct to describe the decision as warranting the conclusion, that, 
if the testator had not been an Englishman, his will made in England would 
have been valid.. In Nasmyth’s case, the testator was domiciled in Scotland, 
and his will was made and found there. He died in England in transitu. The^ 
Court *of Probate in England held itself tjound to* defer to the law of Scot¬ 
land. In giving effect to a testament made with the solemnities prescribed by 
the lex loci actus, jurists do not deny it to a testament made according to the 
forms required by the lex loci rei sitae, if it be immovable,, or the lex loci 
domicilii, if it be personal property, which is the subject of the disposition: 
“ Proinde, si quis eo, quod ad testandum expeditius su& ca"ustl comparatum est, 
noluerit uti, quod ei fortd promptius sit componere suprema ad loci leges, chi 
bona subjaCeant, quo minus testamentum ejus valiturum sit, non video.” Paul 
Voet and John Voet adopt^ this opinion. 4 Burge, Comm, on Col. and For. 
Law, Pt. 2, ch. 12, p, 5815 to 590; Robertson on Succession, p. 95. See, also, 
Harrison v. Nixon; 9-Peter#, R. 505; post, 479 g. * 

1 See ante, § 02 to § 62, § 480 to § 435. 

CONFL. 65 
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governed by the law of his domicil, or by the law rei 
siice} We have also had occasion to consider their opin¬ 
ions as to the law which ought to govern in respect to 
the forms and solemnities of testaments of immovable 
property, whether it is the law rei sites, or that of the 
domicil of the testator, or that of the place where the 
will was made. 2 * 4 Putting out of view these questions, 
as to the forms and solemnities of acts, and the capacity 
and incapacity of the testator, (upon which we have 
sufficiently commented,) there seems to be a general 
coincidence of opinion among foreign jurists, that the 
Lex rei sites must in other respects govern as to wills and 
testaments of immovable property. Thus, John Yoet 
says, Bona defuncti immobilia, et qace juris interpretaiione pro 
talibus habentur, deferri secundum leges loci, in quo sita sunt? 
Dumoulin’s opinion is to the same effect. His language 
is: Aut staiutum agit in rem, et quacunque verborum formula 
uiatur, semper inspicitur locus, ubi res sita cst. And again: 
Quoties ergo staiutum principaliter agit in personam et in ejus 
consequerdiam, agit in res immobiles, non extenditur ad res sitas 
in locis , ubi jus commune vel staiutum loci diversum est? Her- 
tius is even more direct. Si Lex directo rei imponitur, ea 
heum habet, ubicunque etiam loconm et a quocunque actus cele - 
bretur? He adds in another place: Rebus fertur Lex, cum 


1 See ante, § 52 to § 62, § 480 to § 435. 

* See ante, § 868 to § 373, § 485 to § 446; 1 Burge, Comm, on Col. and For. 
Law, Pt. 1, ch. 1, p. 21, 22, 23 ; 4 Burge, Comm, on Col. and For. Law, Pt. 2, 
ch. 12, p. 576 to p. 586; Id. ch. 5, p. 217 to 221. See also Foelix, Conflit des 
Lois, Revue Etrang. et Fran^ Tom. 7,1840, § 40 to § 50, p. 846 to 860; Sand. 
t)ecis. Frisic. Lib. 4, tit. 1, Defin. 14, p. 142,143. 

* J. Voet, ad Pand. Lib. 88, tit 17, § 34, p. 596 ; ante, § 424. 1 

4 Molin. Oper. Comm, ad Cod. Lib. 1, tit 1, 1. >, De Conclus. Statut Tom. 

8, p. 556, edit 1681; ante, § 443 ; 1 Froland, Mdm. 65 ; Id. Vol. 2, p. 779. 

* 1 Hertii, Oper. De Collis. Leg. § 4, n. 9, p. 125, edit. 1787: Id. p. 177, edit. 
1716. 
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certain iisdem quatitatem mprimti, vel in aUendo, v. g, ut ne 
bom avito possint alienari, vel in acquirendo, e. g. ut dominium 
rei immobUis venditce non aUter acqmritur, nisi facta fuerit 
judicialis resigmtio} D’Aguesseau deems it a mere waste 
of time to do more than to state the general rule. 2 
Paul Yoet has stated the doctrine in an expressive man¬ 
ner: Non tamen statutum personate sese regulariter extendit 
ad bom immobilia alibi sita? In another place he says, 
ImmobiUa statutis loci, ubi sita, mobiUa led statutis, ubi tes¬ 
tator habuit domicilium? In another place he says, Quid, si 
Hague contentio de aliquo jure in re, seu ex ipsd re descendente ; 
vel ex contractu, vel actione personali, sed ad rem scriptd; an 
spectabitur lod statutum ubi dominus habet domicitium, an star 
tutum rei sites ? Respondeo ; Statutum rei sitoe . 6 Boullenois 
cites another jurist as holding similar language: Sive in 
rem, sive in persomm, loquatur statutum, ad bom extra terri- 
torum non extenditur. Consideratur mmque bonorum dominus, 
ut duplex homo; quoad bona nempe sita in mo territorio est 
units homo; et quoad alterius territorii bom est alius homo? 
Again: Idem quod inferendum, quoad successionem testamenta- 
rium; finge enim testamentum hie fieri permissum esse, in 

_ i _ 

1 1 Ilcrtii, Opera, De Collis. Leg. § 4, n. 6, p. 122, edit. 1737; Id. p. 174, 
edit 1716 ; 2 Burge, Comm. p. 843 ; 4 Burge, Comm. p. 217. 

* D’Agucsseau, CEuvres, Tom. 4, p. 636, 637. See Cochin, (Euvres, Tom. 4, 

p. 555, 4to. edit •' 

8 P. Voet, De Stat § 4, ch. 2, n. 6, p. 123, edit 1715; Id. p. 138, edit. 1661. 

4 Id. ch. 3, n. 10, p. 135, edit 1715; Id. p. 153, edit 1661; ante, § 442. 

* Id. § 9, ch. 1, n. 2, p. 252, edit 1715 ; Id. p. 305, edit. 1661. — We are not 
to confound the opinion of Paul Voet, as here expressed, with what he has 
said in another place, (ante, § 442,) that testaments arc to be executed accord¬ 
ing to the forms an'd solemnities of the place where they are made, and not 
by those of the situs of the immovable property. He takes a distinction be¬ 
tween the forms and solemnities of testaments, and their operation on this 
point Whether there be any solid foundation for such a distinction, it is for 
the learned reader to decide. Ante, § 442. 

4 Id. ibid.; 1 Boullenois, Observ. 10, p. 154. 
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Geldria non ita ? Bine si quispiam hie fecerii testamentum, non 
eapiet vires , ratione bonorum,in Geldria jacentium. Tale quippe 
statutum special ipsa bom , adeoque erit reale , non exserens vires . 
ultra statuentis territorium} Again he adds: Quid, si testa- 
Menlo bom immobilia reUcta, diversis subjacent sMutis ? Idem 
dicendum ; nihil erdm interest, testatus qttis, an intestatus decedat, 
ut locus sit regulce. Extra territorium jus dicenti impime non 
paretur? This is certainly the doctrine of the common 
law; for a man may have the capacity to take real estate 
in one country, when he is totally disabled to take it in 
another. Boullenois (as we have seen) lays it down 
among his general principles, that, when the personal 
laws of the domicil are in conflict with the real laws of 
the same country, or of a foreign country, the personal 
laws are to yield; and that, when the real laws of the 
domicil are in conflict with the real laws of another coun¬ 
try, both have effect within their own respective territo¬ 
ries, according to the laws thereof. 8 

§ 475 a. Rodenburg admits, that, where the law rei 
sitce prohibits married persons to devise their immovable 
estate by will or testament to each other; or where the 
law rei sitae prohibits certain kinds of immovable property 
from being devised by will or testament, in such cases the 
rei sitce is to govern, notwithstanding the parties are 
domiciled, or make^ their will or testament in a place 
where no such prohibition prevails; because these are 
real laws. 1 * * 4 Unde certissima usu ac observations regula est, cum 


1 P: Voet, De Statut § 4, ch. 3, n. 11, p. 135, edit 1715; Id. p. 153, edit. 
1661. 

• P. Voet, De Statut. § 9, ch. 1, n. 4, p. 253, edit. 1715; Id. p. 306,807, edit. 
1661. 

* 1 Boullenois, Pr. Gdn. 80, 31, p. 8. 

4 Rodenburg, De Div. Stat tit 2, ch. 5, § 1, 2, 8, 4, 5 *, 2 Boullenois, Appt. 
p. 35, 36, 37, 88. 
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de rebus soli agitur, et diverse sunt cUversarum possessionum 
loca et situs, spectari semper cujusgue loci leges ac jura, ubi bona 
sita esse preponuntuv, sic ut de talibus nuUa cujusquam potestas 
prceter territorii leges} 

§ 476. Huberus has expounded the subject at large. 
We have already had occasion to cite his remarks on the 
subject* so far as respects the forms and solemnities of 
testaments, which he insists are valid if made according 
to the forms and solemnities of the place where the tes¬ 
tament is made, although not made according to the forms 
and solemnities required by the law of the situs of the 
property. 2 But he takes a distinction between the forms 
and solemnities of testaments, and the right to dispose of 
. immovable property by testament. “ The foundation 
(says he) of the whole of this doctrine, which we have 
been speaking of, and hold, is the subjection of all persons 
to the laws of any territory, as long as they act there, 
which settles it, that an act valid or invalid from the be¬ 
ginning, will be accordingly valid or invalid everywhere 
else. But this reasoning does not apply to immovable 
property, when this is considered, not as depending upon 
the free disposition of the family, ( paterfamilias ,) but as 
having certain marks impressed upon it by the laws of 
every commonwealth in which it is situate, which marks 
remain indelible therein, whatever the laws of other gov¬ 
ernments, or whatever the dispositions of private persons 
may establish to the contrary. For it would cause great 
confusion and prejudice to the commonwealth, where im¬ 
movable property is situate, that the laws, promulgated 


1 Rodenburg, De Div. Stat tit 2, cli. 5, § 1; 2 Boullenois, Appx. p. 35; 4 
Burge, Com. on Col. and For. Law, Pt 2, cb. 5, p. 218; Id. ch. 12, p. 682,583. 
See, also, Burgundus, Tract 1, n. 40, 41, p. 41, 42. 

* Ante, § 443, 443 a. 
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concerning it, should be changed by any other acts. 
Hence, a Frisian, having lands and houses in the province 
of Groningen, cannot make a will thereof, because the 
laws there prohibit any will to be made of such real 
estate; and the Frisian laws cannot affect real estate 
which constitutes an integral part of a foreign territory.” 1 
Fiindamenfum universes hujus doctrines diximus esse, et tenemus i, 
subjectionem homimm infra Leges cujusque territorii, quamdiu 
iUic agunt, ques facet, ut actus ab initio vaUdus aid nuttus, alibi 
quoque valere aid non valere non nequecd. Sed hesc ratio non 
convenit rebus immobiUbus, quando iUce spectantur, non ut depenr 
dentes a libera dispositions cujusque patris famiMas verum qua- 
tenus certes notes lege cujusque Reip. xibi sita sunt, illis im¬ 
presses reperiuntur ; lies notes manent indelcbiles in ista Republ.,- 
quicquid aliarum Civitedum Leges aut privedorum dispositiones, 
secus aut contra statuant; me enim sine magna confusione pres- 
judidoque Reip. ubi sites sunt res soli , Leges de illis fates, dispo- 
sitionibus istis mutari possent. Hinc Frisius habens agros et 
domos in provincia Groningensi, non potest de illis testari, quia 
Lege prohibitum est ibi de bonis immobilibus testari, non valente 
Jure Frisico adficere bona, ques partes alieni territorii integrantes 
constituunt. And yet, with this clear principle in view, he 
proceeds to declare, that this does not contradict the rule 
which he had already laid down, that if a will is valid by 
the law of the place where it is made, it ought to have 
effect even in regard to real property, situate in foreign 
countries, by whose laws such property may be passed by 
a will; because (says he) the diversity of laws in that 
respect does not affect the soil, neither speaks of it, but 
simply directs the manner of making the will, which being 
rightly done, the law of the commonwealth does not pro¬ 
hibit the instrument to have validity in regard to immov- 


1 Huberua, Lib. 1, tit. 3, § 16. 
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ables, inasmuch as no characteristic or incident, impressed 
by the laws of the country, is injured or diminished. 1 

§ 477. Burgundua lays down the doctrine in general 
terms, that in everything which regards land and other 
real inheritances, it is the law of the situation which is to 
decide* He takes the distinction between movable and 
immovable property, and between real and personal stat¬ 
utes. Proinde, in quantum {stcdutum) est reale, et immobitia 
dirigit, fines territorii non egreddur . 8 And again : Qnando hoc 
mum generaliter obtineat, tit in immobiUbus situs semper spectan - 
dus vemat; in mobiUbus autem locus domicilii} And (as we 
have seen) he applies the rule specially to wills. Si quir 
dem solemmtates testamenti ad jura personalia non pertinent; * 
quia sunt qucedam qualxtas bonis ipsis impressa, qfi quant tenetur 
respicere, quisquis in bonis aliquid altered . 6 Quare etiam mihi 
videtur consequent, juris civilis rationem exigere in testamentis 
exarandis adhibitwnem solemnitatis, quam prccscripscrit consue- 
tudo cujusque possession^. Nam si ex solemni testamento nascir 
tur jus in ipsd re, quomodo id potest preestare atterius regioms 
consuetudo, quae alietiis fundis alterationis necessitatem imponere 
non potest ? Hoc enim esset jus dicere extra terriiorium cui 
impune nonparetur. 6 There is a great deal of solid sense 
in these remarks; and they form a satisfactory answer to 
the distinction propounded by Huberus. 7 

§ 478. The Scottish law is in perfect coincidence with 


1 Huberus, Lib. 1, lit. 3, § 15. The original is cited, ante, § 443 a. 

• Ante, § 433. 

• Burgundus, Tract. 1, n. 26, p. 38, 39. 

• Burgundus, Tract. 1, n. 41, p. 43. 

• Burgundus, Tract 6, n. 3, p. 128 ; ante, § 372, § 488. 

• Burgundus, Tract 6, n. 1,. 2, 3, p. 129; Id. Tract 1, n. 36, p. 38, 39; 
ante, § 372, 438, 488; 1 Boullenois, Observ. 9, p. 151. See also Ilenry on 
Foreign Law, p. 97, 98. 

T Ante, § 476. See, also, 4 Burge, .Comm, on Col. and For. Law, Pt 2, ch. 
12, p. 582 to 586. 
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the common law on this subject. Erskine, in the passage 
already cited, has stated, that in the conveyance of an 
immovable subject, or of any right affecting heritage, the 
owner must follow the solemnities eiSkblished by the law, 
not of the country, where he signs the instrument, but of 
the State in which the heritage lies. 1 And even if all 
due solemnities are observed, still no estate will pass, un¬ 
less in conformity with«the local law. Hence, (he adds,) 
a foreign testament bequeathing heritable subjects, situ¬ 
ate in Scotland, is not sustained in Scotland, although by 
the law of the country, where the testament was made, 
a heritage might have been actually settled; because by 
the Scottish law no heritable subject can be disposed of 
in that form£ 

§ 479. Yattel (as we have seen) adopts the same rule, 
as a general one of the jus gentium? As to bequests, he 
asserts in the most positive terms, that, when they respect 
immovables, they must be conformable to the law of the 
country where they are' situated. 4 He adds: In the same 
manner the validity of a testament, as to its form, can 
only be decided by the Judge of the domicil, whose sen¬ 
tence, delivered in form, ought to be everywhere ac¬ 
knowledged. But without affecting the validity of the 
testament itself, the bequest contained in it may, be dis¬ 
puted before the Judge of the place, where the effects 
are situated; because those effects can only be disposed 
of conformably to the laws of the country. 6 Grotius 
makes a distinction between the personal capacity of 
making wills and testaments and the forms and solemni- 


1 Ante, § 436. 

• Ersk. Inst. B. 3, tit. 2, § 41, p. 515, 516 ; 2 Karnes, Equity, B. 3, ch. 8, § 3. 

• Ante, § 471, 472. 

• Vattel, B. 2, ch. 7, § 85, ch. 8, § 103, 110, 111. 

Vattel, B. 2, ch. 7, § 85. So also Id. ch. 8, § 110, 111; ante, § 471. 


*CH. XI.] 


WILLS AND TESTAMENTS. 


777 


ties thereof, and the right and power to dispose of prop¬ 
erty, whether movable or immovable, holding, that the 
forms and solemnities are governed by the law of the 
place where the will or testament is made ; the capacity 
of the person is governed by the law of his domicil; and 
the right to dispose of property is governed in the case 
of movables by the law of the domicil, and in the case of 
immovables, by the law of the sitfis rei. Ubi de formd rive 
solemnitate testamerdi agitur , respid locum conditi testamenti; 
vhi de persona antestari jus domicilii ; ubi de rebus , quce testa - 
mento rcUnqiii possunt, vel non , respid locum domicilii , in mobili- 
bus , in rebus soU situm lod} If it were necessary, the opin¬ 
ions of many other foreign jurists might be cited to the 
same effect; but it would incumber these pages to give 
them a more extended review. 2 


1 Grotius, Epist 467, cited 4 Burge, Comm, on Col. and For. Law, Pt. 2, 
ch. 6, p. 220. , 

* See 4 Burge, Comm, on Col. and For. Law, Pt. 2, ch. 5, p. 217, 218; Id. 
ch. 12, p. 576 to p. 586.-—Mr. Burge (in 4 Burge, Comm. p. 218, 219, 220; 
Id. p. 581 to 585) states the opinions of many foreign jurists; and among 
others he says (p. 218 [to 220): “ Ferriere has stated this doctrine: ‘Si je 
legue un heritage propre situd en coutumc, qui en ddfcndc la disposition, tel 
legs est nul, et ne peut etro parfourni sur lcs biens situes en cette coutume, 
quoi qu’acquest, farce qu’h l’dgard dcs choses, dont on peut disposer par der- 
nifere volontd, on considere la coutume ou elles sont situees. Celui qui a son 
domicile en cette couj^ume peut instituer sa femme dans les biens, qu’ii a dans 
le pais de droit dcrit, comme il a dtd juge par arret du 14 Aout, 1754, rapportd 
par Marion au de ses plaidoyers, ce qui doit dtre sans difficultd.” A testament 
made in a foreign country, bequeathing heritable subjects situated in Scotland, 
is not sustained in that kingdom, though by the law of the country, where the 
testament was made, heritage might have been settled by testament; because 
by the law of Scotland no heritable subject can be disposed of in that form. 
On this principle a Scot’s personal bond taken to heirs and assignees, but ‘ se¬ 
cluding executors,’ cannot be bequeathed by a foreign testament. But in all 
questions touching heritable subjects situate abroad, the foreign testament will 
be given effect to according to the lex loci. Dumoulin lays down the same doc¬ 
trine respecting the restriction on the testamentary power over biens propres. 
* Unde statutum loci inspicietur, sive persona sit subdita, sive non; itam u dicat, 
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§ 479 a. Passing from these considerations as to the 
law, by which the forms an<f solemnities of wills and tes- 


hffircdia provcnta ab un& linefi, redeant ad h se redes etiam remotiores lines), 
▼el haeredes line® succedant in liserediis ab ilia line& proventis. Vel quod illi 
de linefi non possunt testari de illis in totum, vel nisi ad certam partem. Hrac 
enim omnia et similia spcctant ad caput statuti, agentis in rem, et prsecedentem 
conclusion cm.' Again ; the statute which prohibits a disposition to particular 
persons, or (which involves the same consequence) requires the disposition to 
be made in favor of certain persons, and therefore excludes all others, is a real 
law. * Directi; enim in rerum alienationem scripta heec lex realis omnino 
dicenda est: nec enim statutum reale sit, an personate Ynetiri oportet k ration e, 
quse a conjugali forsan qualitate fuerit ducta, sed ab ipsh re, quee in prohi- 
bitione statuti ceciderit.’ So also it has been held, that the law which requires 
that the testator should have survived the execution of his testament will con¬ 
trol the disposition of property situated in the country where that law prevaify 
although the testament is made, or the testator domiciled in a place where no 
such law exists. If a testator, whose domicil and real estate were both in Nor¬ 
mandy, made a will in some other place, in which he had occasioft to be pres¬ 
ent, but where the law did not require that the testator should survive forty 
days, it was held, that the survivorship was essential to the validity of the tes¬ 
tament, so far as it related to the, real property in Normandy. If these ques¬ 
tions arise on the power to dispose of movable property by testament, the law 
by which they aro decided is that of the domicil: ‘ Four les meuble s, ils sui- 
▼ent la loi du domicile, et il nc sauroit jamais y avoir de choc entre diffdrentes 
coutumes, en sorte qu’il est assez inutile, quant aux meubles, d’agiter si le sta- 
tut, qui permet de tester, ou qui le defend, est personnel, ou s’il est reel.' See 
also Fcelix, Conflit des Lois, Revue Etrang. et Fran<;. Tom. 7, 1840, § 37, p. 
807 to p. 312. The latter author says in this place: “Le Second cas, ou le 
statut personnel semble devoir prddominer sur le statut rdel, est celui de la 
succession k toute la fortune d’un individu, soit ab intest^t, soit par testament. 
Voici les arguments invoquds par les auteurs qui, dans ces deiix hypotheses, 
prdtendent fairo rdgir la succession par la loi person nolle du ddfunt. Lorsque, 
par la mort d’un individu, il s’agit de succdder & tous ses droits actifs et passifs, 
k toute sa fortune (universum patrimonium), on regarde en droit cette fortune 
comme un ensemble (universitas juris), sans dgard aux objets particuliers qui 
la composent; et cette universalitd reprdsente de droit le ddfunt, memo avant 
l’apprdhension faite par l’heritier. L'heritier succddo ensuite dans eette uni- 
versalitd, et e’est alors seulement, qu’il reprdsente la personne du ddfunt. 
L'universalitd des biens du ddfunt forment ainsi la continuation de la personne 
de ce dernier, on doit, pour*tout ce qui concerne la succession k cette univer- 
salitd, suivre la loi de son domicile, e’est k dire son statut personnel; tous les 
ot»jefs compris dans la succession sont soumis h ce statut personnel. Ainsi la 
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taments of movable property and of immovable property 
are to be regulated, in order to give them validity, let us 


succession d'un Francais est regie par le Code civil, memo & l’dgard des im- 
meubles appartenant au ddfunt et situds en Autriehe, et on ne suit pas l’prdro 
dos successions dtabli par le Code Autrichien. Cette doctrine a dtd professde 
par un grand nombre d’auteurs distinguds; clle l’a dtd d’abord par Cujas, rela- 
tivement & la succession testamentairc; ensuitg la mdme opinion a dtd adoptde, 
quant 5, la succession ab intestat, par Puffendorf, Bacliov, J. H. Boehmer, 6. 
L. Boehmer, Helfeld, Gluck, Ilanun, Meier, par MM. Mittermaier, Eiclihorn, 
Muhlenbrjich, et Grundler. Toutefois, quatre des auteurs, cites, PufFendorff, 
Hert, Gluck, et Hamm n’admettent le principc qu’avec deux restrictions: il ne 
sera pas applicable, lorsqu’il cxiste un loi prohibitive au lieu de la situation des 
immeublcs, ou lorsqu’une qualitd spdeiale se trouve imprimde aux biens; par 
exemple, s’ils sont fdodaux, stemmatiques ou frappes d’un fiddicommis. En 
faveur dc cette opinion on invoque, outre le principo que la succession repre- 
sentc le ddfunt, plusieurs considerations accessoires. D’apres l’opinion com¬ 
mune des auteurs, la succession ab intestat repose sur la volontd prdsumce du 
ddfunt; le ddfunt n’ayant connu, en regie gdndrale, d’autre loi que cello du 
lieu de son domicile, on doit admettre qu’il a dtendu faire passer ses immeublcs 
aux parents appeles par cette loi: si telle n’avait pas dtd son intention, il en 
aurait disposd par testament. On fait remarquer que toutes les nations admet- 
tent cbez elles l’exccution des testaments consentis par un dtrangcr dans sa 
patrio et dans ^es formes qui y sont preterites. Ces testaments ne sont autre 
chose que Texpression formelle de la volontd du ddfunt, sanctiondc par la loi 
civile de sa patrie: h plus forto raison devra-t-on accorder un eflet scmblablo h 
cette loi civile lorsque, sans un acte du ddfunt, ellc prononco sculc. On cite * 
encore les inconvdnients resultant dc la division des patrimoincs en diderentes 
successions particulibrcs, au prdjudice des heritiers et des creanciers; enfin on 
fait observer que la chose publique est sans intdret dans la question, parco que 
les prohibitions, les charges et impositions pesant sur 1’iAineuble peuvent ndan- 
moins produire leur effet, et quo, du rcste, peu iAporte k l’etat quelle est la 
personne, qui hdrite de tel immeuble. D’autres non moins respectables n’ad¬ 
mettent l’application du statut personnel en matibre dc succession, qu’en ce qui 
concerne les meublcs, et ils la rejettent par rapport aux immeubles; ils appli- 
quent & ceux-ci la loi de la situation, sans distipgucr s’il s’agit de succdder £1 un 
immeuble particulier au h runivorsalitd de la fortune d’un individu. Ils ad- 
mettent autant de succdssions particulidres qu’il y a de territoires ou sont situds 
les immeubles provenant du ddfunt (Quot sunt bona diversis territoriis obnoxia, 
totidem patrimonia intelliguntur). Nous citerons Burgundus, Bodenburg, 
Paul Voet, Jean Voet, Abraham h Wesel, Christin, Sandd, Gail, Carpzov, 
Wernher, Mevius, Struve, Leyser, Huber, Hommel,-Berger, Lauterbacb, Vat- 
tel, Tittmann, Danz, Hauss, MM. Thibaut, Story, et Burge. Aucune legis¬ 
lation positive ne s’est expliquee sur la questiem de savoir, si e’est la loi rdelle 
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proceed, in the next place, to the consideration of the 
rules, by which such wills and testaments are to be. inter¬ 
preted. And, in the first place, in regard to wills and 
testaments of personal property. In such cases, where 
the will or testament is made in the place of the domicil 
of the testator, the general rule of the common law is, 
that it is to be construed according to. the law of the 
place of his domicil, in Vhich it is made. 1 A will, there¬ 
fore, made of personal estate in England, is to be Con¬ 
strued according to the meaning of the terms used by the 
law of England; and this rule equally applies, whether 
the judicial inquiry, as to its meaning and interpretation, 
arises in England, or in any other country. 2 Thus, for 


ou la loi personnelle, qui doit rdgir la succession ab intestat. Nous pen sons 
qu’il faut appliqucr le statut de la situation des immeubles. Lc premier prin- 
cipe, en mature de conflit des lois, c’cst que les lois de chaque etat rdgissent 
les biens situds dans le territoire j il n’cst nullemcnt etabli qu’une convention 
tacite s'est formde entre les nations pour l’application de la loi personnelle au 
cas de succession dans l’universalite des meublus et immoubles d’un individu: 
tdmoin la divergence des sentiments des auteurs. Les argument) inyoqudes cn 
faveur de cette application sont fondds en partie dans le droit civil, en parde 
% dans l’avantago commun des nations; mais on ne voit pas que l’usage des 
nadons ait consacrd cette opinion.” See, also, Foelix, Id. § 27, p. 216, 217,218; 
Ante, § 429 to § 444. 

1 Yates t?. Thomson, 3 Clark & Finnell. R. 544, 570; Robertson on Succes¬ 
sions, p. 69, 100, 191 tfl 197, 214, 255 ; post, § 490, 491. 

* Trotter v. Trotter, 4 IJligh, (N. S.) 502; S. C. 3 Wils. & Shaw, R. 407. — 
In this case the testator, a Scotchman, domiciled in the dominions of England 
in India, made his will there; he being possessed of Scotch heritable bonds as 
well as of personal property there. The will was ineffectual to carry a Scotch 
heritage according to the law of Scotland; and the question arose, whether his 
heir in Scotland, who claimed the heritable bonds as heir, was also entitled to 
share in the movables, as a legatee under the will, without bringing in the her¬ 
itable bonds, or being put to his election. It was held, that the will as to its 
terms must be interpreted according to the law of England; and that by the 
law of England the terms used were not such as to import an intention to con- 
▼ey real estate by the testator; and, therefore, that the heir was entitled to the 
whole heritable bonds, and also to his share of the movable property under the 
Will. On ,that occasion the Lord Chancellor (Lord Lyndhurst)»said: “ It was 
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e&'aniple, if the question should arise, whether the terms 
of a will include a bequest of real estate, or show on the 
part of the testator an intention to bequeathe real estate, 

stated at the bar, and I see by the papers it was also argued below, that in 
cases of this description, it is not unreasonable, that when any technical points 
arise in the construction of a will of this description, the Court of Session 
shbuld resort "to the'opinion of lawyers of the country, where the will or in¬ 
strument was executed, but that this applies ofily to technical expressions; that 
where a will is expressed in ordinary language, the judges of the Coprt of 
Scotland are as competent to put a proper construction upon it as judges or 
lawyers of the country where the will was executed. But the judges below 
were not of that opinion *, and it is impossible, as it appears to me, that such 
an opinion can bo reasonably entertained. A will must be interpreted accord¬ 
ing to the law of the country where it is made, and where the party making 
the will has his domicil. There are certain rules of construction adopted in 
the Courts, and the expressions which arc made use of in a will, and the lan¬ 
guage of a will, have frequently reference to those rules of construction; and 
it would be productive, therefore, of the mostjmischievous consequences, and, 
in many instances defeat the intention of the testator, if those rules were to be 
altogether disregarded, and the judges of a foreign Court, (which it may be 
considered in relation to the will,) without reference to that knowledge which it 
is desirable to obtain of the law of the country in which the will was made, 
were to interpret the will according to their own rules of construction. That • 
would also be* productive of another inconvenience, namely, that the will 
might have a construction put upon it in the English Courts different from 
that which might bo put upon it in the foreign country. It appears to me, thaty. 
there is no solid ground for the objection ; but that where a will is executed in 
a foreign country by a person having his domicil in that country, with respect 
to that person's property; the will must be interpreted according to the law of 
the country where it is made. It must, if it comes into question in any pro¬ 
ceeding, have the same interpretation put upon it a« would be put upon it in 
any tribunaftjf the country where it was made. It appears to me, therefore, 
that the judges were perfectly right in directing the opinion to bo taken of 
English lawyers of eminence, with respect to the import and construction of 
this wiUaccording to the law of England. The main question that was ulti¬ 
mately put to the learned persons, to whom I have referred, is this: ‘ Whether, 
on the supposition of the question having arisen for trial in England, the heir 
would have been put to his election if ho had claimed money secured by heri¬ 
table bond in Scotland, as well as his share of the personal estate under the 
will/ The answer is in these terms: ‘ Considering heritable bonds in Scotland 
as Teal estates to which the heir at law is entitled, unless they are conveyed 
away with due solemnity by his ancestor, we think the heir at law would be 
entitled in this case to claim them without being put to his election, if the 
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as#well as personal estate, the question must. be, decided 
according to the law of the place of his domicil, .and 
where the will was made; and the same interpretation 
must be put upon those terms in every other country, 
which would be put upon them by the law of that domi¬ 
cil / 1 So, what is to be deemed “real estate ” in the sense 
of a will, devising real estate to certain persons, must be 
decided by the law of iSie domicil of the testator. Thus, 
where a testator was domiciled in Jamaica, in which 
place he made his will, and the devise was in these 
words : “ I give, devise, and bequeathe one .moiety of the 
rents, issues, and profits of my estate named Islington 
and Cove’s Penn, in the parish of St. Mary, to he divided 


question had arisen in a court of justice in England.’ When that opinion was 
communicated to the Court in Scotland, the Court, immediately affirming that 
opinion, decided in favor of the heir at law. The heir at law was undoubtedly 
entitled to take the real estate, — that is, the heritable bond; and the solo 
question was, whether, when he £ame in to claim under the will his proportion 
of the personal estate, it was required by law, that he should bo put to his elec¬ 
tion, that is, whether he should take the one or the other; whether he should 
allow the real estate to be connected with the personal, so as to form one mass 
-*of the property, and the whole divided, or should take the real estate, and 
give up the personal estate ? Whether he was obliged dr not to do this, de¬ 
pended entirely on this consideration, whether upon the face of the will there 
was sufficient to manifest a clear intention, that the testator designed by his 
will to dispose of his real estate; because, if he intended to dispose of his 
real estate, although he had not carried that intention effectually into execu¬ 
tion, the party taking under that will would not be entitled to have the benefit 
of the will, and at the same time to defeat the intention of the testator. The 
question was, therefore, simply a question of construction. Does it appear 
upon the face of the will, that it was the intention of the testator to dispose of 
his real estate, that is, of those heritable bonds ? Now, the rule of law in Eng¬ 
land with respect to subjects of this kind is well ascertained and well defined, 
and jt is this, — that you are not to proceed by probability or by conjeCttire, 
but that there must be a clear and manifest expression of the intention bn the 
face of the will to include that property which is not properly devised, before 
the heir can be put to his election.” Ibid. See, also, Price v. Dewhurst, 8 
Sim. R. 279, 299, 800; post, § 489; Robertson on Succession^, p. 189 to i97. 

1 Trotter v. Trotter, 4 Bligh, R. (N. S.) p. 502 ;‘3 Wils. & Shaw, p. 407. 
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Anally amongst my grandchildren. The other moiety 

the rents, issues, and profits of my said estate and 
Penh I givey devise, and bequeathe to my son,” &c. Ac¬ 
cording to the import of the words “ my estate,” as they 
are understood and used in Jamaica, not only the land, 
but the Works, buildings, utensils, slaves, cattle, aqd stock 
on the 'plantation would be included. The court put this 
construction on the devise. 1 

§ 479 d. In like manner, whether the words of a will 
give a legacy, or create a trust, in favor of a party, where 
the expressions used import a wish or desire, or other 
language of a similar sort is used, must be decided by the 
law of the place, where the will is made, and the testator 
has his domicil. 2 So, where a legacy is given in terms 
expressive of a currency in use in different countries, but 
of different values therein, the same rule will apply. 
Thus, for example, a will made in Ireland by a testator 
domiciled there, giving a legacy of <£1,000, will be inter¬ 
preted to be a legacy of £1,000 Irish currency, and pay¬ 
able accordingly, and not a £1,000 English sterling cur¬ 
rency. 3 So legacies are deemed payable according to the # 
law of the country, and in the currency of the country, 
where the will is made and the testator is domiciled. 4 

§ 479 c. In like manner the question, whether a legatee 
by the terms of a foreign will or testament takes an estate 
for life, or in fee, is to be decided by the law of the place 


1 Stewart v. Garnett, 8 Sim. R. 298; 4 Burge, Comm, on Col. and For. 
Law, Ft 2, ch. 12, p. 591. 

* Pierson v. Garnett, 2 Bro. Ch. R. 38; 2 Story on Eq. Jurisp. § 1068 to 
§ 1074. 

•Id. p.47.^ 

* Ibid.; Saunders v. Drake, 2 Atk. 465; Pierson v. Garnett, 2 Bro. Ch. R. 
89, 47; Malcolm v. Martin, 3 Bro. Ch. R. 50; Wallis v. Bnghtwell, 2 P. Will. 
88; Lansdowne v. Lansdowne, 2 Bligh, R. 60, 88, 89, 95; 4 Burge, Comm, on 
Col. and For. Law, Pt 2, ch. 12, p. 595, 596; ante, § 259, 310 to 318. 
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where the will is made, and the testator is'domiciled, and 
not by the law of the place where the controversy arises, 
or the testator was born. 1 So, if the question arises, 
whether it is competent to make a particular bequest of 
property, the validity of it must be decided by the law of 
the place where the will or testament is made, and the 
testator is domiciled. 2 So, if a legacy is given by a will 
or testament to a party who dies in the lifetime of the 
testator, the question whether it is an ademption of the 
legacy, or whether the legacy goes to his personal repre¬ 
sentatives, is to be decided by the law where the will or 
testament is made, and he is domiciled. 8 

§ 479 d. Another illustration may arise under a will 
which purports to direct the testator's real estate to be 
sold, and the proceeds to be applied to foreign charities, 
which devise is good by the law of the foreign country, 
but is prohibited by the law o{ the testator'# domicil 
In such a case the devise will be void, because it is against 
the law of his domicil! This was held in a case, where a 
testator in England by his will directed his real estate to 
be sold, and the produce to be laid out in lands, or in the 
funds, for the maintenance of a charity in Scotland. On 
that occasion the Master of the Rolls (Sir William Grant) 
said: “The statute (9 Geo. 2, ch. 36) contains no express 
words prohibiting a bequest of money, to be produced by 
the sale of land, to charitable purposes; but it is settled 
by construction, that such a bequest is within the spirit 
and meaning of the law; and it is clear, that no charity 
in England, not within the exception of the statute, could 


1 Brown t>. Brown, 4 Wils. & Shaw, 28, 87; post, § 490. I 

* Price v. Dewhurat, 8 Simons, R. 279, 299, 800, 801; 2 Boullenois, Observ. 
46, p. 505 to p. 508. 

* Anstruther v. Chalmer, 2 Sim. R. 1; Thornton v. Curling, 8 Sim. R. 810; 

2 Addams, Ecctaft. R. 6,10 to 25; post, § 491. 
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have derived any benefit from the procjuce of the real 
estate. The question, then, is, whether such produce may 
be T given,to what, in contemplation of the English law, is 
for a charitable, purpose, when that purpose is to be car¬ 
ried into, execution in another country. The validity of 
every disposition of real estate must depend upon the law 
of the country in which that estate is situated. The sub¬ 
ject of this statute is real estate in England. The owners 
of such, property are disabled from disposing of it to any 
charitable use, except by deed, executed twelve months 
before the death of the owner, &c., to take effect from the 
execution. The words are perfectly general, ‘ any char¬ 
itable use whatsoever j’ and the object could not be to 
treat English charities less favorably than charities to take 
effect for the benefit of other countries. It would be 


somewhat incongruous to refuse to permit such a disposi¬ 
tion for tile most laudable and meritorious charitable insti¬ 
tution in England; but if the party chose to carry his 
benevolent intention beyond England, to permit him to 
do so, to the effect of disinheriting his heir in his last mo¬ 
ments.., The disinheriting of the lawful heirs by languish¬ 
ing or dying persons, which is treated by the statute as a 
mischief, cannot be less so, when the effect is to carry the 
property out of England. Therefore, neither the words 
of this statute, nor the presumable indention, warrant me 
in declaring, that it is to be confined to charitable pur¬ 
poses to be carried into execution in England. The stat¬ 
ute not containing an exception in favor of the universi¬ 


ties of Scotland, as it does with regard to the universities 
of England, I must consider this as a charitable disposi¬ 


tion, by which nothing that is the produce of the testa¬ 


tor's real estate can pass.” 1 


1 Curtis v. Hutton, 14 Ves. 537,541. See, also, 3 Peters, R. Appx. p. 501 to 503. 

66 * 
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§ 479 e. The same rule will apply to the ascertainment 
of the persons, who are to take under a will or testament* ? 
when it is made by words designating a particular class 
or description of persons. Who are the proper person^ 
entitled to take under the designatio personarurn , is a point 
to be ascertained by the law of the place where the will 
is made, and the testator is domiciled. Thi?s, for exam¬ 
ple, if a testator should bequeathe his personal estate to 
his “heir at law,” who is the person entitled to take 
under that description, will depend upon the law of his 
domicil. If domiciled in England, it will be the eldest 
son; if domiciled in most of the States of America, it 
will be all his children. 1 So, if a person domiciled in 


1 Harrison v. Nixon, 9 Peters, R. 488, 504. — On this occasion the Court 
said: “ No One can doubt, if a testator, born and domiciled in England during 
his whole life, should, by his will, give his personal estate to his^ieir at law, 
that the descriptio person® would have reference to and be governed by the 
import of the terms in the sense of the laws of England. The import of them 
might be very different, if the testator were born and domiciled in France, ii* 
Louisiana, in Pennsylvania, or in Massachusetts. In short, a will of personahy 
speaks according to the laws of the testator’s domicil, where there are no other 
circumstances to control their application; and to raise the question, what the 
testator means, we must first ascertain, what was his domicil, and whether he 
had reference to the laws of that place, or to the laws of any foreign country. 
Now, the very gist of the present controversy turns upon the point, who Were 
the person, or persons, intended to be designated by the testator, under the 
appellation of ‘ heir at law.* If, at the time of making his will, and at his 
death, he was domiciled in England, and had a reference to its laws, the 
designation might indicate a very different person, or persons, from what might 
be' the case, (we do not say, what is the case,) if, at the time of making his 
will, and of his death, he was domiciled in Pennsylvania. In order to raise 
the question of the true interpretation and designation, it seems to us indis¬ 
pensable that the country, by whose laws his will is to be interpreted, should 
be first, ascertained; and then the inquiry is naturally presented, what the pro* 
visions at those laws are.** Mr. Burge has put a number of Cases from the 
foreign law on the sfune subject. He says: “ The legal effect of the expres¬ 
sion, 1 lawful heirs,* will not be controlled by words, which import an equality 
of distribution amongst the heirs; but those words will be understood as refer¬ 
ring to the equality, which is consistent with, and recognized by that law, 
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Holland should bequeathe bis property to the “ male chil¬ 
dren” of certain persons, and the question should arise, 

L ■, .f ■ < ■■■ — ■ ■■ 

■which the testator is presumed to have invoked. The institution of heirs was 
thus expressed: * Fratrum et sororum filios ac nepptes has redes legitimos ex 
cequis partibus.’ (Voet, lib. 28, tit. 5, n. 17.) Jf the whole inheritance were 
to be diluted amongst those heirs in equal parts, the qualification of legitimus 
bmres would be disregarded, because, according to the order of succession 
established by law, the grandsons of one brother succeeding with the sons of 
another do not take per capita, but per stirpes. The equality, therefore, to be 
observed in the distribution, and which must be presumed to have been that' # 
contemplated by the testator, is that, which the law admits, namely, an equality 
between the stirpes, and not between the individuals. (Neostad, Decis, 33.) 

A case arose in the court at Brabant, of a father domiciled in Brabant, who 
had, in the institution of his son, desired him to allow that, which he had left 
him, to go to his lawful children. It was decided, that the grandfather’s estate 
would devolve on those children only, who would take according to the law of 
Brabant in the case of intestacy, namely, the children of the first, to the exclu¬ 
sion of those of a second marriage. (Stockmans, Curiae Brab. Decis. 27.) 
Under an institution by the description of ‘ brothers,’ brothers of the whole 
blood only ■v^l take, if according to the law in the place of the lex loci domi¬ 
cilii, the child&n of the father’s or mother’s side only are excluded from the 
succession. (Christin ad Leg. Mech. tit. 16, art. 7, n. 5, 6; Voet, lib. 28, tit. 5, 
m 18; Rodenb. de Jure, Quod Ori, de Stat. Divers, tit. 3, c. 2, n. 6, p. 135 ; 
Someren. de Reprees. c. 5, n. 4.) If a testator institute as his heirs those whom 
be calls proximi, without using any expression pointing to those who would by 
law succeed to him in case of intestacy, and he leaves no children, it is doubt¬ 
ful who are entitled to the succession, whether those who would take according 
to the law of the place of his domicil, or those who were really and naturally 
{be nearest to the testator in blood, although according to that law they could 
not bo his heirs. Thus, if the testator were domiciled in a country where the 
relations of the deceased mother succeed in preference to the surviving father, 
the latter is the nearest in blood to the deceased, although he is not nearest in 
the order of succession. It seems, that the term proximus would receive its 
natural signification, and consequently the father as the nearest in blood would 
succeed, and not the descendant in the maternal line. (Voet, lib. £8, tit. 5, 
n, 19, and lib. 36, tit 1, n. 25; Someren, do Reprajs. c. 6.) But it is said, that 
this construction is made to depend on the degree in which the law of succes¬ 
sion deviates from the natural sense of the word proximus. And where in 
cases of intestacy some of the nearest arc admitted to the succession with some 
more, remote in blood, the construction would be according to the legal sense. 
If therefore a testator, instituting his wife as his lieir, should direct, that the 
inheritance after his death should revert to the nearest, then according to the 
jus Scabiuicum, [Sen-Cons-Trebellianicum,] the father would be entitled to 
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as well it might, whether by “male.xhikjiaei*” be meant 
male descendants, that is, descendant claiming through* 
males only, the question would, b^ v decided by the inter* 
pretation put upon those words by the Jaw of Holland*, 

§ 479/. But the •question' may beleaked in these and 
the like cases, what is to be the rule of construction, if 
the will or testament is made by the party in the place 
of his domicil; but he‘ is in fact a native of another 
country; or if the will or testament is made in a coun- 


one half, and all the brothers to the other half. (Ib. Saudi:, Decis. Fris. lib. 4, 
tit. 5, def. 6.) If the testator has called to the succession those who are nearest 
to him in case of intestacy, recourse must be had, not to the laws of the differ¬ 
ent countries, iu which his inmlovable property is situated, to decide, who are 
the persons entitled to succeed, but to the lex loci domicilii. And then it may 
happen, that those would succeed, who will not be the nearest in blood. 
(Sand. Decis. Fris. lib. 4, tit 5, def. 6, 8 ; Voct, lib. 86, tit 1, h. 26, lib. 28, 
tit 3, n. 20; Mantica, de Conj. ult Volunt lib. 8, tit 14, n. 10; Van Leeu- 
wen, Cens. For. part 1, lib. 3, c. 7, n. 19 ; Neostad, decis. 35 ; Jul. Clarus. § 
Testam. qutest. 76, n. 13 ; Somcrcn, de Rcprses. c. 5, n. 16; ante, Vol. 2, 
p. 856.) In a bequest of a pecuniary legacy, where the will affords no direct) 
evidence of the currency, in which the testator intended it to be paid, his 
greater familiarity with the currency of the country, in which ho is domiciled, 
than with that of any other place, justifies the presumption, that he has in view 
that currency, wheu he expresses no other currency, in which his bequest is to 
bo paid. T|ic father of a family, who was domiciled in a village in Peyrousc, 
in Italy, was on a visit to Ancona on business. He made his will in the latter* 
place, and gave a legacy to one of his daughters of five hundred florins. 
Florins were of less valuc^at Ancona than at Peyrouse, and the question 
raised was, whether the legacy should be paid according to the value of the 
florins at Ancona, or at Peyrousc ; and it was determined it ought to be paid 
according to the value at Peyrouse, the place of the testator’s domicil. Where 
a legacy consists of a certain number of modii of corn, Hertius says, that the 
modii ought to be according to the measure of the place of the testator’s 
domicil, and not according to that of the place where the testament was made. 
So, if a testator, having lands in different places, devise a thousand acres 
without*any other expression, such a devise musf be understood according to 
the measurement prevailing in the place of his domicil.” 4 Burge, Comm, on 
Col. and For. Law, Pt. 2, ch. 12, p. 591 to 594. See, also, 2 Burge, Comm. 
Pt. 2, ch. 9, p. 855 to 860 ; ante, § 271, 271 a, note; post, § 484 ; Sand. Decis. 
Friaic. Lib. 4, tit* 8, defin. 7, p. 194. 
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try, of which |||prty is a native, and according to the 

forms of law in ^that country, and yet at the time his 
actual domicil is in anotheV* country, by whose laws the 
will or testamfeUt so made is equally good. The answer 
to both questiopswthe same. The law of the place of 
his actual dotnicil.. Thus, for example, where a native of 
Scotland domiciled in England, having personal property 
only, executed during a visit to’ Scotland, and deposited 
a will there, prepared in the Scotch form, and died in 
England ; it was held, that the will was to be construed 
according to the English law. 1 


* 

1 Anstruthcr v. Chalmer, 5 Sim. R. 1; Harrison v. Nixon, 9 Peters, R. 483, 
504, 505, note. — Mr. Burge on this subject says: “ The law of the place of 
domicil in many cases affords the rule of construction, when the testator has 
used expressions, which are either ambiguous or of different significations in 
different countries. Thus, if a testator does not institute his heirs by name, 
but by the description of those who would succeed to his estate in case he had 
died intestate, and the rules of succession, where his real or immovable prop¬ 
erty is situated, are different from those which prevail in the place of his 
dbmicil, or in that in which he made his will, or in that where the judicial tri¬ 
bunal is, which' adjudicates on the will, the laws of succession, which prevail in 
the place of his domicil, are those which would be adopted. And the more 
general opinion is that even with respect to the succession to real oy immov¬ 
able property, the laws of succession in the place of domicil, and not those in 
Iqco rei sit® prevail. The ground, on which this rule rests, is that, as it 
becomes necessary to ascertain the sense, in which the testator has used the 
expression, and what laws of succession he contemplated, it is presumed, that 
they were those of the country in which he was domiciled, because it must be 
supposed he was familiar with those laws. There are grounds for presuming 
he was acquainted with them; but there exist no grounds for presuming him 
to be acquainted with any other laws of succession. In affixing the sense, in 
which he has used certain words, terms, or phrases, he is presumed to have 
adopted that, which prevailed in the place of his domicil. It has been some¬ 
times said, that they ought to bo understood in the sense in which they are 
accustomed to be used in the jface where the will or contract was made. But 
it would be impossible to consider this as a general rule; for the residence of 
the party in the place may have been for so short a time as to negative the 
presumption, that he was even acquainted with that sense.” 4 Burge, Comm, 
on Col. and For. Law, Ft. 2, ch. 12, p. 590,591. See, also, 2 Burge, Comm, on 
Col. and For. Law, Pt 2, ch. 9, p. 855, 856, 857. 
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§ 479 g. Another question may * -be propounded. 
Suppose at the time of the making hr a ^ilL or testament, 
the testator is domiciled, in the place where it is made* 
and he afterwards removes to another place, where *he is 
domiciled at his death; does such removal change the 
rule of construction, so that, if there is a difference between 
the law of the original domicil and that of the new dom* 
icil, as to the interpretation of the terms, the law of the 
new domicil is to prevail ? Or, does the interpretation 
remain, as it was by the law.of the original domicil? 
This question does not seem to have undergone any abso* 
lute and positive decision in the courts acting under the 
common law. 1 [It has been held, howeVer, in such case, 
that unless the will was executed according to the law of 
the person’s last domicil, and the place of his death, it 
would not be valid although made according to the laws 
of the testator’s domicil at the time it was made. 2 ] 

§ 479 h. The same rulps of construction will generally 
apply to wills and testaments of immovable property; 
unless, indeed, it can be clearly gathered from the terms 
used in the will, that the testator had in view the law of 
the place of the situs, or used other language, which 
necessarily referred to the usages and customs or lan* 
guage, appropriate only to that situs. 3 “ Thus,” (to bor¬ 
row an illustration from Mr. Burge,) “ in case the limita¬ 
tion of a deed or will were made in England, in favor of 
the heir of A., a person who had no children, and the set- 


1 It was alluded to, and reserved for consideration in Harrison v. Nixon, 9 
Peters, R. 483, 502. See'ante, § 473; 4 Burge^omm. on Col. and For. Law, 
Pt. 2, ch. 4, § 5, p. 169; Yates v. Thomson, 3 Clark and Finnell, 544, 583 to 
589. 

* Nat v. Coon, 10 Missouri, R. 543. • 

* Trotter v. Trotter, 3 Wils. & Shaw, 407; 4 Bligh, R. 1(N. S.) 502, 505; 2 
Burge, Comm, on Col and For. Law, Pt. 2, ch. 9, p. 857, 858. 
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tier or testator *haa property in England, Jamaica, and 
British Guiana, if the construction of the term, heir, was 
to be in conformity with tb® law of England, the father 
of A.-would-take; if according to the law of Jamaica, the 
elder brother; and if according to the law of British 
Guiana, his father, brothers, and sisters, would take his 
immovable property. It is not to be presumed, that he 
used the expression in three different senses, or that he 
adopted the legal import given to it by the law of the 
one place, rather than that given to it by the law of either 
of the other two places. But if his domicil were in Eng- , 
land, there is the presumption, that he was acquainted 
with the sense attached to it by the law of England, and 
that he used it in this sense.” 1 So if a testator should 
'devise his real property to his next of kin, who would be 
entitled, would depend upon the construction given to 
the words by the law of his domicil. 2 

§ 479 i. Foreign jurists have discussed this subject on 
various occasions. 8 Boullenois says: When the question 
is respecting the interpretation of clauses expressed in a 
contract, or a testament, it is ordinarily the circumstances 
of the case, which are to decide it. In effect, if we some¬ 
times find clauses or dispositions in contracts or testa¬ 
ments, which, from not being sufficiently developed, leave 
some uncertainty of knowing, whether they are to be un¬ 
derstood according to the law of the place where the acts 
are executed, or according to the law of the pjace where 
the goods are situated, or according to the law of the domi¬ 
cil of one or other of the contracting parties, or finally ac¬ 
cording to some othej law. After citing the opinions of 
other jurists, he declares his own opinion to be, that the 


1 2 Burge, Comm, on Col. and For. Law, Pt 2, ch. 9, p. 858. 
9 Ibid. 

* See Sand. Decis. Frisic. Lib. 4, tit 8, Defin. 7, p. 194. 
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law of, the place, where the act is executed, 'does not 
always furnish the proper rule of interpretation in all 
cases; 1 but that the only rule, which can be prescribed, 
is that of determining, according to the different circum¬ 
stances belonging to each case. These circumstanceswill 
sometimes compel us to follow the law of the place of the 
contract, or testament, sometimes that of the situs ret, 
sometimes that of the domicil of the p'arty, and sometimes 
the f>lace, where the payment# or performance is to be. 
He adds, that he finds no doctrine more reasonable than 
that, which Dumoulin has laid down upon this subject. 3 


1 2 Boullenois, Observ. 46, p. 489, 490. 

'* 2 Boullenoia, Observ. 46, p. 494,503 to 518; Id. p. 537, 538. — Mr. Burge 
has cited from 2 Boullenois, Observ. 46, p. 534 et scq. a. passage illustrating 
Boullenois’s opinion. “ The terms,” (says Mr. Burge,) “ in which the contract 
is expressed, may receive a construction, according to the law or usage of .the 
place where the contract is made, different from that which is given to them by 
the law of the situs. If, by adopting the one sense, the contract would be 
brought within the prohibition of the law of the situs, that construction ought to 
be rejected. But if this would not be the consequence, and- the adoption of 
either meaning would not afford a ground to prevent the contract from being 
completed, by the law of the situs, it has been a question, whether th%construc¬ 
tion given by the law or usage of the situs, or that given by the law of the 
place where the contract was made, ought to prevail. Thus, in somo countries 
the limitation by gift or devise to a person, and ‘ si sine libefis discesserit ’ to 
another operates as a substitution. Tho children, * positi in conditioae,’ are 
also considered as ‘ posits in dispositione,’ and are- entitled to take. Such was 
thje law of Toulouse. But^nder the coutume of Paris the expression, ‘ si sine 
liberis,’ imported only a condition, and consequently, if ther£ were no failure 
of children, there was no substitution. The following cast occurred, on which 
N. Boullenois gave his opinion: The Comte* de R., domiciled in Languedoc, 
made a settlement on the marriage of his son, who had resided in Paris many 
yqprs, and the lady with whom ho married was a native oft and domiciled in 
Paris. The Comte executed a general power of attorney to th<? Bishop of— r— 
to arrange the marriage settl^nent. By this sefflemcnt he gave to his son a 
moiety of all his estate, movable and immovable, then belonging to him,.or, 
which should belong to him on the day of his death. ‘ Sous la condition que, 4 
le futur dpoux ddeede sans enfans males, nds de ce manage,,1a moitid des biens 
h lui prdsentement donnds, retournera it l’aind de ses freres, ou h l’aind dee 
enfints males dudit aine; aprda tourtes fois que les conventions de la dite Be-- 
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§ 479 Xr. We have already had occasion in part, to refer 


moiselle future spouse auront 6t4 payees et acquittdes, et que deduction aura 
6t6 faite de la legitime des filles.’ There wore issue of the marriage a son and 
daughter. The real property was situated in Toulouse. The 6on claimed it, 
insisting that his father had created a substitution, and that he took as a substi¬ 
tute. The daughter contended that no substitution was created, that the con¬ 
dition had failed, and, that consequently, the father having died without mak¬ 
ing any disposition, she was entitled with her brother as one of the heirs ab 
intcstato. The opinion given by M. Boullenois, was, that the import of the 
expression, given by the law of Paris, where the contract was made, and where 
two of the parties to it were domiciled, and the donor was present by his attor¬ 
ney, must prevail. This opinion was confirmed by sentence des Requites du 
Palais of the 21st of August, 1734, in favor of the daughter. But this sentence 
was re\ ersed on appeal, and the decision was gh en in favor of the son. Thore is 
great force in the arguments, by which this learned jurist maintains his opinion. 
The principal ground, on-which the decision proceeded, was, that the domicil of 
the father the donor, was in Toulouse, and that it must be presumed ho con¬ 
templated the law, with which he was acquainted, rather than that of Paris, 
with which he might be unacquainted, and, that in donations the intention of 
the donor is principally to bo considered, since the pait of the donee is confined 
to the acceptance of the donation. But, in the present case, this consideration 
losfes muoh of the weight, to which it might otherwise be entitled, because the 
donor had granted a general power of attorney to a person resident in Paris to 
arrange th# settlement, and had not prescribed the terms or conditions it should 
contain. It was not in this case insisted, nor is it the doctrine of jurists, that 
the situs of the property requires the application of its law to determine the 
legal import of any expression in the contract. The text of the civil law is, 
that ‘ In stipulationibu's, et in cseteris contractibus, id sequimur, quod actum est; 
et si non pateat quod actum est, erit consequens, ut id sequamur, quod in re- 
gione in quft actum est, frequentatur.’ It has been justly considered, that thin 
rule is too general; for that if it were universally followed, the intentions of 
the contracting parties mutt be frequently defeated. It has been seen in the 
passage already cited, that it was condemned by Dumoulin. In his opinion, 
and he is followed by Boollenois, the interpretation of expressions in a contract 
must depend, not on the place, where it is made, but on those other circum¬ 
stances, from which the will or intention of the parties may be inferred. Gen¬ 
erally, the interpretation which it would receive in the place of their domicil, 
is that which, it is most probable, will be conformable to their intention." 2 
Burge, Comm, on Col. and For. Law, Pt. 2, ch. 9, p. 855 to 857; 2 Boullenois, 
Observ. 46, p. 518.to 533 ; ante, § 275. Bpullenois gives other illustrations oi 
his doctrine. 2 Boullenois, Observ. 46, p. 495 to p. 518. Bouhier seems to 
hold a similar opinion. Bouhier, Cout. de Bourg. ch. 21, n. 220, 221, 222. 
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to the opinions of Dumoulin on this subject.* He re¬ 
proves the doctrine maintained by many jurists, that the 
law and custom of the place, where a contract is made, 
are, to govern the contract in all cases. Et adveriendtm > 
quod Doctores pessime inteUigunt , L . si fundus de evicti ; Quia 
puiant rudder et indistincte, quod debeat ibi inspici locus et con- 
suetudo, ubi fit contractuSy et sic jus in loco contractus . Quod 
estfalsum ; quirdmo jus est in tadta et verisimiUtei' menie contra - 
hentium. And he explains himself thus: Aut statutum lo¬ 
quitur de his, qucc concemunt, nudam ordinationem vel solemnir 
tatem actus , et semper inspicitur statutum vel consuetudo } ubi 
actus celebratur, sive in contractibus , sive in judiciis, sive in testa- 
mentis , sive in instrumentis , aut alUs conficiendis . 1 2 * Aut statutum 


loquitur de his , quce meritum scilicet causa} vel decisionem- conceit 
nunt ; et tunc aut in his, quce pendent d voluntate partinm, vel 
per eas immutari possunt, et tunc inspiciuntur , circumstantice vo¬ 
luntatis quaruniy una est statutum loci , in quo contrahititr, et ’ dom - 
ciMi contrahentium antiqui iiel recentis y et similes circumstantice .® 

§ 479 Hertius lays down the rule, that the words of 
a testator are to be especially interpreted according to 
the custom of the place, where the testator had his ori¬ 
gin or domicil. Hinc jurisconsulii verba testatoris prceeipue in- 
terpretantur secundum loci consuetudineniy ubi testator originem 
vel domidlium habeat . 4 And he illustrates it by the case of 
a bequest of so many measures of wheat, or so many 
aqfes of land, where the question arises as to the quan¬ 
tity of the measures or of the acres, whether to be under¬ 
stood according to the Lex lod of the testament, or the 


1 Ante, § 274, 441. 

* Molin. Opera, Tom. 3, Comm, in Cod. Lib. 1, tit 1, p. 564, edit. 1681; 
ante, § 260, 274, 441; 2 Boullenois, Observ. 46, p. 495. 

• Ibid. 

4 Hertii, Op. De Collis. Leg. § 6, n. 3, p. 222, edit 1716; Id. p. 158, edit 
1737 ; 2 Burge, Comm, on CoL and For. Law, Ft 2, ch. 9, p. 859, 860. 
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ZexdymciHi of the testator. 1 The like doctrine is adopted * 
by John Voet, by Stockmans, by ChristinaSus, by Koden- 
burg, and by Sandius. 2 * 4 * Stockmans uses the following 
language: Non exigua vis* est communis regula , quce dictate 
testatorem in dubio censeri dispositionem suam aptare jure ilUus 
loci , ubi agit et testementum condit , et consuetudinem ac leges 
municipals loci tacitd injluere , ac temperare generates testantmm 
locutiones et dispositiones 6 Paul Voet says: In specie autem 
consuetude legis verba ambigua interpretatur : et si non appareat, 
quid actum sit inter contratientes, ad earn, tanquam rerum ac 
verborum dominam , recurritur. Quam etiam in persetmtandd 
testatoris vohmtate? 

§ 479 m. Indeed, it may be laid down as a general 
rule, that wherever there are words of an ambiguous sig¬ 
nification, or different significations in different countries 
are used in a will, they are to be interpreted in the sense 
in which they are used in the law of his domicil, with 
which he may be presumed either to be most familiar, or 
to have adopted. Sandius says: In ambigua hoc testatoris 
volurdate spectandum esse consuetudinem regimis , in qua testator 
versatus est? The same rule has been recognized in Eng¬ 
land, or rather, it has been generalized; for it has in 
effect been held, that in the construction of ambiguous 
instruments or contracts, the place of executing them, 
the domicil of the parties, the place appointed for its ex¬ 
ecution, and other circumstances are to be taken into 
consideration. 6 


1 Ibid. Molin. Opera, Tom. 1, De Fiefs, § 33, n. 86, p. 410, edit. 1661. 

* See ante, § 479 e, note; 4 Burge, Comm, on Col. and For. Law, Pt 2, ch. 
12, p. 591 to 594, where the opinions of these jurists are cited. 

* Stockm. Decis. 27, n. 1 , p. 27. 

4 P. Voet, de Statut § 3, ch. 1, n. 2, p. 100, edit 1715; Id. p. Ill, edit. 
1661. 

4 Sand. Decis. Frisic. Lib. 4, tit. 8, Defin. 7, p. 195. 

4 Lansdowne v. Lansdowne, 2 Bligh, R. 60, 87; 4 Burge, Comm, on Col. 
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§ 479 n. In respect to another point, whether a^ourt 
of Equity can enforce a foreign will, of which there has 
been no probate obtained from our own courts, the prin¬ 
ciple seems clear, that it cannot; A Court of Equity can 
know nothing of a will of personalty in England, unless 
it has first been adjudged a will in the proper Probate or 
Ecclesiastical Court. A fortiori the rule must apply to a 
foreign will. 1 


and For. Law, Pt. 2, ch. 12, p. 590, 591. See Bunbury r. Bunbury, 2 Jurist, 
(English,) 1889, (before Lord Cottenham,) p. 104, 111 to 114. 

1 Price v. Dewhurst, 4 M. & Craig, 7G, 80. 
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CHAPTER XII. 

SUCCESSION AND DISTRIBUTION. 

§ 480. Having considered the operation of foreign law, 
in regard to testaments of movable property, and of im¬ 
movable property, we next proceed to the right of suc¬ 
cession in cases of intestacy, or, as the phrase is, of suc¬ 
cession ab intestaio . And, here, the preceding discussions 
have left little more to be done, than to state the general 
principles applicable to each species of property. 

§ 481. First, in relation to movable property. The 
universal doctrine, now recognized by the common law, 
although formerly much contested, is, that the succession 
to personal property is governed exclusively by the law 
of the actual domicil of the intestate at the time of his 
death. 1 * * * * & It is of no consequence, what is the country of 


1 Suarez v. Mayor, &c., of New York, 2 Sandf. Ch. R. 173. Many of the 

authorities, to sustain this point, have been already cited, ante, § 380 to 385, 

§465 to 474. But some others may be here referred to. Pipon v. Pipon, 

Ambler, R. 25 ; Thorne v. Watkins, 2 Ves. R. 35 ; 1 Chitty on Comm, and 

Manuf. 661; Sill r. Worswick, 1 H. Black. 690, 691 ; Bruce r. Bruce, 2 Bos. 

& Pull. 229, note; Hunter v. Potts, 4 T. R. 182 ; Potter v. Brown, 5 East, R. 
130; Doe d. Birthwhistle v. Vardill, 5 Barn. & Cresw. 438, 450 to 455 ; S. C. 
9 Bligh, R. 32 to 88 ; 2 Clark & Finnell. R. 571 ; Ennis v. Smith, 14 How. 400; 
Lawrence u. Kitteridge, 21 Conn. 577; Holcomb v. Phelps, 16 Conn. 127; 
Yates v. Thomson, 3 Clark & Finnell. R. 554 ; Robertson on Succession, ch. 6, 
p. 104 to 117 ; Id. ch. 8, p. 118 to 201; Thornton v. 'Curling, 8 Sim. R. 310 ; 
Price v. Dewhurst, 8 Sim. R. 279, 299; Moore v. Budd, 4 Hagg. Eccles. R. 
946, 352; 4 Burge, Comm, on Col. and For. Law, Pt. 2, ch. 4, § 5, p. 156 to 
170; ante, § 362, 367, 378. For a long time the law of Scotland was unset¬ 
tled on this point t hut it now coincides with that of England. Robertson on 

67* 
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the birth of the intestate, or of his former domicil, or 
what is the actual situs of the personal property at the 
time of his death; it devolves upon those, who are enti¬ 
tled to take it, as heirs or distributees, according to the 
law of his actual domicil at the time of his deaths 1 
Hence, if a Frenchman dies intestate in America, all his 
personal property, whether it be in America, or in France, 
is distributable according to the statute of distribution of 
the State where he then resided, notwithstanding it may 
differ essentially from the distribution prescribed by the 
law of France. 

§ 481 a. So, the like rule prevails in the ascertainment 
of the person who is entitled to take as heir or dis¬ 
tributee. The law of the domicil, therefore, is to decide, 
whether primogeniture gives a right of preference, or an 
exclusive right to the succession, and whether a person is 
legitimate, or not, to take the succession. So, whether 
persons are to take per capita , or per stirpes; and the 
nature and extent of the right of presentation. Thus, 
for example, in England, and in some of the American 
States, there is no right of representation beyond that of 


Succession, ubi supra; 4 Burge, Comm, ubi supra; Stairk, Instit. B. 3, tit. 8, 
§ 35 ; Ersk. Instit. B. 3, tit. 9, § 4; Livermore, Dissert. 162, 163; Olivier v. 
Townes, 14 Martin, R. 9^; Shultz t?. Pulver, 3 Paige, R. 182; De Sobry v. 
De Laistre, 2 Harr. & Johns. R. 193, 224, 228; Holmes v. Remsen, 4 Johns. 
Cb. R. 460; S. C. 20 Johns. R. 229; De CoUche v. Savatier, 3 Johns. Cli. R. 
100; Erskinc, Inst. B. 3, tit. 2, § 40, 41; Id. B. 3, tit. 9, § 4 ; 2 Karnes, Equity, 
B. 3, ch. 8, § 3, 4, p. 333, 345 ; 1 Boullenois, Observ. 20, p. 358; 2 Boullenois, 
54 ;,Id. 57; Fcrgusson on Marr. and Div. 346, 361; Vattel, B. 2, § 85,103, 
110, 111; 1 Ilertii, Opera, De Collis. Leg. § 4, n. 26, p. 135,;edit 1737; Id. p. 
192, edit. 1716; Huberus, De Cond. Leg. Lib. 1, tit 3, § 15 ; Henry on For¬ 
eign Law, p. IS, 14, f5; Id. p. 46, 196; J. Voet, ad Pand. Lib. 38; tit 17, 
§ 84, p. 596; Harvey t>. Richards, 1 Mason, R. 418; 2 Froland, Mem. 1294 ; 
2 Dwarris on Statut 649 ; Price v. Dewhurst, 4 M. & Craig, 76, 82; Preston 
v. Melville, 8 Clark & Finnell. 1,12. 

1 Ibid. 
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brothers’ and sisters’ children, as to the right of distri¬ 
bution, in cases of intestacy of immovable property. If, 
therefore, a man should die, leaving a brother and sister, 
and the grandchildren of a deceased brother, the latter 
would not take any thing in virtue of a ^presentation 
of the deceased brother. 1 

§ 481 b. This same doctrine is ipaintained with equal 
broadness by foreign jurists. It is founded in a great meas¬ 
ure upon the doctrine, that movables have no situs, and ac¬ 
company the person of the owner; so that in fictionejuris 
they are always deemed to be in the place of his domicil. 
MobiUa sequuntur personam , et ejus ossibns adhcerent? Thus 


1 4 Burge, Comm, on Col. and For. Law, Pt. 2, ch. 4, § 5, p. 156 to 160. 
As in cases of movable property, tlie law of the domicil is thus held to regu¬ 
late the succession and distribution thereof; the question may often become 
important, what is the actual domicil. As to this, see ante, § 44 to 50. Upon 
this subject many difficult questions may arise. See, for example, De Bonne- 
val v. De Bonneval, 1 Curteis, R. 856 ; Attar. Gen. v. Dunn, 6 Mecs. & Welsh. 
R. 511. But the rule itself may require some modification, where the law of 
the domicil of the intestate is intended to take away the rights of persons, who 
might otherwise succeed to movable property in another country, by a sort of 
hostile perversity. Tlius, it has been said, that, under the Berlin and Milan 
decrees passed by Napoleon, Englishmen were rendered incapable of succeed¬ 
ing to the personal estates of intestates dying in Italy. Such a law might re¬ 
quire England to disallow the operation of the general rule, as to personal 
property of the same intestate situate in England. Sec Koster v. Sapte, 1 
Curteis, Eccl. R. 691; ante, § 472, note. Suppose a person should die in 
transitu from his acquired domicil, the question might then arise, whether the 
law of his native domicil, or of his acquired domicil, or of his intended domicil 
was to govern. It seems clear, that a domicil, whether native or acquired, is 
not lost by a mere abandonment. It is not defeated animo merely ; but animo 
et facto, and necessarily remains until a subsequent domicil is acquired, at 
least unless the pgrty dies in transitu to his intended domicil. This last quali¬ 
fication of the doctrine, though stated by a learned Judge, may be exactly the 
point of a doubt, whether it varies the rule. Munroe v. Douglass, 5 Madd. R. 
379. See, also, 2 Boullenois, Appx. p. 59, 60; Jennison v. Hapgood, 10 Pick. 
R. 77, 99. 

* See ante, § 362, 377, 378; 4 Burge, Comm, on Col. and For. Law, Pt. 2, 
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Rodenburg, referring to the effect of a change of domicil 
on succession, takes the very distinction between movable 
property and immovable property, founded, upon its 
nature and character. Jus rebus succedendi immopilibus, 
semper a loco Pei slice metiendum, hue non pertind; succedendi 
mobilibus pertind; quod ea certo loco non circumscripta, comi* 
tentur personam a domicifio ejus accipimtia leges} Boullenois 
fully concurs in this opinion. 2 Burgundus holds the same 
opinion. 3 Perhaps it might, with quite as much accuracy, 
be said, that the doctrine is founded in a great public 
policy, observed, ex comitate, by all nations, from a sense 
of its general convenience and utility, and its tendency 
to avoid endless embarrassments and conflicts, where per¬ 
sonal property has often changed places; which is the 
view entertained by John Voet. 4 

§ 482. Paul Yoet has put the principle in a compen¬ 
dious manner. Idem ne inferendum de statutis, qaw spectant 
mccessiones ab intestaio? c Respondeo, quod ita; rem enim 
afficiunt, non personam, ut legibus loci\ ubi bona sita sunt, vel 
esse intelliguntur, regi debeant. Immobilia statutis loci, ubi sita ; 
mobilia loci statutis, ubi testator habuit domicitium . 6 And again: 
Verum an, quod de immobilibus dictum, idem de mobilibus staiur 
endum erit? Respondeo, quod non. Quia itloriim bonorum 
nomine nemo censetur semet loci legibus subjecisse. Ut quee res 
cerium locum non habeid, quia facile de loco in locum transfer- 


ch. 4, § 5, p. 157; Foelix, Conflit des Lois, Kevue Etrang. et Franq. Tom. 7, 
1840, § 32, p. 221, 222. 

1 Rodenburg, de Div. Stat tit 2, Ft. 2, ch. 2, § 1 m r 2 Boullenois, ^A.ppx. p. 
59; 2 Boullenois, ch. 2, p. 54. 

* 2 Boullenois, Observ. 33, p. 57, 63, 64. 

9 Burgundus, Tract. 2, n. 20, 21; Id. Tract. 1, n. 26. 

4 J. Voet, ad Pand. Lib. 38, tit 17, n. 34, Tom. 2, p. 596; post, § 482 a, 
note. 

1 P. Voet, § 4, ch. 3, n. 10, p. 135, edit 1716; Id. p. 153, edit. 1661; ante, 
§ 475. 
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unfur ; adeoque secundum loci statuta regulantur, ubi domiciUum 
hcdmt def undue} 

§ 482 0 . Sand ins, in speaking of successions, takes the 
like distinction between movables and immovables. AUud 
judicium est de mobilibus, quce ex conditions personarum legem 
acdpiunt, nec loco continere dicmdur, sed personam seqmmtur, et 
ab ea dependent; et ideo (ymnia ubicunque mobilia legibus domi¬ 
cilii subjiciuntur. 1 2 * 4 * Strykius affirms the same doctrine; as do 
Gaill, and Christinaeus, and John Voet. 8 The latter says: 
Cceterum occasione variantium in successionem intestatam statu- 
torum, generaliter observandum est, bona defuncti immobilia, et 
quce juris interprdatione pro taUbus habentur, deferri secundum 
leges loci, in quo sita sunt; adco, ut tot censeri debeard diversa 
patrimonia, ac tot hcereditates, quot locis, diverso jure utentibus, 
immobilia existunt. Mobilia vero ex lege domicilii ipsius de¬ 
functi', vel quia semper domino prcesentia esse finguntur, aid (ut 
exposui,) ex comitate, passim usu} Bynkershoek is equally 
positive. Omnino igitur interest scire non tarn, ubi quis deces- 
sit, quam ubi decedens domicilium kabuit ; nam si hoc sciamus, 
secundum leges domicilii hcereditas intestaii defertur, sive major, 
sivc minor decesserit quod ad mobilia nempe, et quce pro mobili¬ 
bus habentur} . 

§ 483. Secondly, in relation to immovable property. 


1 P. Voet, De Stat. § 9, ch. 1, n. 8, p. 255, edit 1715; Id. p. 309, edit. 1661. 
See also to the same point John Yoet ad Pand. Tom. 1, Lib. 1, tit 4, Ps. 2, n. 
11, p. 44; ante, § 362, note 3. 

* Sand. Decis. Frisic. Lib. 4, tit. 8, Defin. 7, p. 194. 

* Strykius, de Success. Diss. 1, ch. 4, n. 3; Gaill^Pract Observ. Lib. 2, 
Obscrv. 124, n. 1*8, p. 552; Christin. Decis. Cur. Belg. Yol. 2, Decis. 3, n. 2, 3, 
p. 4; J. Yoet, ad Pand. Lib. 38, tit 17, De Success, ab Intestato, n. 34, Tom. 
2, p. 596; Foelix, Conflit des Lois, Revue Etrang. et Fran<?. Tom. 7,1840^ 37, 
p. 807 to 811 ^ 4 Burge, Comm, on Col. and For. Law, Pt 2, ch. 4, § 5, p. 156 
to 158. 

4 J. Voet, Comm, ad Pand. Lib. 38, tit 17, n. 84, Tom. 2, p. 596. 

8 Bynkcrs. Quest Privat. Jur. Lib. 1, ch. 16, p. 179, 180. 
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And here a very different principle prevails at the com¬ 
mon law. The descent and heirship of real estate are 
exclusively governed by the law of the country, within 
which it is actually situate. No -person can take, except 
those, who are recognized as legitimate heirs by the laws 
of that country; and they take in the proportions, and 
the order, which those laws* prescribe. This is the indis¬ 
putable doctrine of the common law. 1 

§ 483 a. Foreign jurists are not, indeed, universally 
agreed, even as to this point, although certainly they 
differ less than in most other cases. It may truly be said, 
that the generality of them, (having a great weight of 
authority,) unequivocally admit, that the descent and 
distribution of real estate are, and ought to be, governed 
by the Lex rei sites? On this head it might seem almost 


1 4 Burge, Comm, on Col. and For. Law, Pt. 2, ch. 4, § 5, p. 151, 152; Doe 
d. Birthwhistle v. Vardill, 5 Barn. & Cres. p. 451, 452; S. C. 6 Bligh, R. 479, 
note; 9 Bligh, R. 32 to 88; 1 Rob. R. (House of Lords) p. 627; ante, § 364 
to 366, § 426 to 429; post, § 483 a, note; S. P. Bunbury v. Bunbury, 1 Jurist, 
(English,) 1839, p. 104. 

* The authorities to this point also have been already cited, ante, § 424 to 
448. See Doe dem. Birthwhistle v. Vardill, 5 Barn. & Cres. 438; United 
States v. Crosby, 7 Cranch, R. 115; Kerr v. Moon, 9 Wheaton, R. 556, 570; 
McCormick v. Sullivant, 10 Wheaton, R. 192; Dunbar v. Dunbar, 5 Louis. 
Ann. R. 159; Darby v. Mayer, 10 Wheaton, R. 469; Hosford v. Nichols, 1 
Paige, R. 220; Cutter v. Davenport, 1 Pick. R. 81; Wills v. Cowper, 2 Hamm. 
R. 124; 1 Hertii, Opera, Dec Collis. Leg. § 4, n. 26, p. 135; 1 Boullenois, 25, 
223, &c.; 1 Froland, Mdm. 60, 61, 65; P. Voct, De Stat. § 4, ch. 2, n. 6, p. 
123; J.,Voet, ad Pand. Lib. 1, tit. 4, Pt. 2, § 3, p. 39 ; Ersk. Inst. B. 3, tit. 2, 
§ 40, 41, p. 515; D’Aguesseau, CEuvres, Tom. 4, p. 637; Huberus, Lib. 1, tit. 
3, § 15; 2 Dwarris on Statut. p. 649; Rodonburg, Pt. 2, tit. 2, ch. 2; 2 Boul¬ 
lenois, Appx. p. 59, 63 ip2 Boullenois, 54, 57, 383; 2 Froland, Mdm. ch. 7, p. 
1288; Foelix, Conflit des Lois, Revue Etrang. et Fran^. Tom. 7, 1840, § 37, p. 
307 to 812; 4 Burge, Comm, on Col. and For. Law, Pt 2, ch. 4, § 5, p. 151 to 
156.^*-Since the preceding sheets were worked off, I havo ascertained, that 
the case of Doe d. Birthwhistle v. Vardill, above cited, has been affirmed in 
the House of Lords. 1 Rob. R. (House of Lords) p. 627. The ground was, 
that by the law of England, no person could inherit lands as heir, who was not 
born after the marriage of his parents. 
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sufficient to adopt the language of John Voet, in his 
classification of real and. personal statutes. He reduces 
to the class of real statutes whatever regards inheritances. 
Quo pertinent jura successiommi ab intestato; quonam ordine 
ad bom , quceque ab intestato, quisqne in capita, vel stirpes, vet 
tineas, vel jura primogenitures admittendus sit; qud ratione 
legitimi ant illegitimi, agmti, cognati yoceniur ; qxiceque his sunt 
similia plura. 1 Rodenburg is equally decisive. Jus rebus 
succedendi immobilibus semper a loco rei sitce metiendum? Fro- 
land gives the rule in the most concise but energetic 
terms, attributing the language to Dumoulin: Mobilia 
sequuntur personam ; immobilia situm. 8 Dumoulin says: Aut 
statutum datur in rem; puta, bona decendentis veniant ad primo 
genitum ; et time attenditnr stidutum loci, in quo sita sunt bom} 
Bynkershoek in his bold and uncompromising manner 
asserts, that the rule is so well established, that no one 
dares to open his mouth against it. Immobilia enim deferri 
ex jure, quod obtinet in toco rei sitce, •adco recepta hodie sententia 
est, ut nemo ausit contra hisccre} 

§ 483 b. Paul Voet says: Quid si circa successionem ab 
intestato, statutorum sit diffonnitas ? Spcctatntur loci statutum, 


1 J. Voet, ad Pand. Lib. 1, tit 4, P. 2, § 3, Tom. l,p. 39; Id. Lib. 38, tit. 17, 
n. 34, Tom. 2, p. 596. 

* Rodenburg, De Div. Stat. P. 2, tit. 2, eb. 2, p. ^>9; 2 Boullcnois, Appx. p. 
54, 57. See, also, Henrys, (Euvres, Tom. 2, Lib. 4, eh. 6, Quest. 105, Observ. 
Brctonnier, p. 613, 614, edit. 1771. 

* 2 Froland, Mem. 1289. — I cannot find any such expressive language used 
by Dumoulin in the passage cited by Froldnd; and therefore conclude that it 
is his own concise statement of Dumoulin's opinion, in whi6h he is certainly 
correct The passage cited Molin. Opera, Tom. 2, p. 701, edit 1681, Coutumcs 
de Scnlis, art 140; Id. p. 747, Coutumcs d*Auvergne, art 4; Id. Consil. 53, p. 
964; Id. Tom. 3, p. 554, Conclus. de Statut 

4 Molin. Opcr. Com. in Cod. Lib. 1, tit 1, 1. 1, Conclus. de Statut p. 556, 
edit. 1681. 

* Bynkers. Quest Privat. Jur. Lib. 1 , ch. 16, p. 180; ante, § 381. 
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ubi immobilia sita, non uli testator moritur. 1 Jtodenburg 
speaking of laws, which are purely real, (guce quidem jure 
precipvi mere realia sunt,) says: Cujusmodi appeUarftus ea, 
qtice de modo dividcndarum ab int&stato hcereditatum tractmt , 
territorium non egredientia ; conspirant enirn eo vota fere Omni - 
um, bona ut dijndicentnr sud lege loci, in quo sita sunt vel esse 
intelliguntur? Burgundies, after remarking, that there is 
a diversity of opinion upon this subject among jurists, 
some holding, that the law, of the situs of the property 
is to govern, some, that the law of'the domicil of the 
intestate, and some few, that the law of the place, where 
the intestate happened to die, then asserts his own 
opinion. Bonormn duce sunt species ; alia enim mobilia sunt, 
alia immobilia ; ilia a persond, hcec a situ cuj usque provincice 
legem accipiunt; videlicet , ut nulla habita ratione originis, aid 
mortis, aut domicilii, tam hwredum, quam ipsius defimcli, dim - 
dantur secundum consuetudines locorum, ubi bom vel sunt, vel 
sita esse iidelligunlur . 3 

§ 483 c. Boullenois treats the subject as so entirely 
free from doubt, as to require no comment or explana¬ 
tion. 4 D’Argentre, as we have seen, resolutely maintains 
the same opinion. 5 Sandius says: Contra tamen vulgo a 
doctoribus rcceptum est, statuta de bonis et successione intestati 
disponentia esse realia, nec egredi fines territorii. Atque ita 
ficn, id secundum divetsitatem statutorum divcrsimode succedatur , 


1 P. Voet, de Statut. § 9, ch. 1, n. 3, 4, p. 252, 253, edit 1715; Id. p. 805, 
3#6, 80-7, edit. 1661; ante, § 433,475. — Paul Voet gives a long list of authori¬ 
ties, supporting the doctrine, ut immobilia statutis loci regantur, ubi sita. P. 
Voet, § 9, ch, 1, n. 4, ubi supra. 

a 2 Rodenburg, I)e Divers. Statut tit. 2, ch. 2, § 1, n. 1; 2 Boullenois, 
Appx. p. 14; Id. p. 74. 

* Burgundus, Tiact. 1, n. 36, p. 38. 

* 1 Boullenois, Obaerv. 20, p 358; 2 Boullenois, Observ. 41, p. 388. 

* Ante, § 438. 
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non aider, qmm per fictionem unius homink diversa sunt pat- 
rimonia. $t immobilia sunt sub jurisdictione loci, in quo jaceirt. 
Statutum igitur Hollandice non extend'd se ad res immobUes in 
Frisia situs ; sed istce subjacent dispositions juris communis quod 
in Frisia obtinet. 1 

§ 483 d. And not to dwell upon a point, which, 
although not without controversy among foreign jurists, 
is generally established, we muf quote the opinion of 
Huber us. His language is: Non potest heic omitti Qucestio 
frequens in foris hodiernis , a juris Romani tamen aliena ter - 
mink: Quia scepe sit, ut diver sum jus succedendi ab intestato in 
lock, ubi defunct us habuit domicilium, atque in ik bck, ubi bona 
sita sunt, obtineat, dubitatur, secundum utrius loci leges successio 
regenda sit . Communis et recta sentcntia est, in rebus immobiU- 
his servandum esse jus loci, in quo bona sunt sita; quia cum 
partem efusdem tcrritorii faciant, diversce junsdiclionis legibus 
adfici non possunt. Venim in mobilibus nihil esse causes, cur 
aliud quam jus domicilii sequamur ; quia res mobiles non habent 
affectionem versus territorium, sed ad personam pattisfamilias 
duntaxat; qid aliud quam, quod in loco domicilii obtinebat, vohir 
kse videri non potest} 

§ 484. We have already had occasion to state, that in 
the interpretation of wills of immovable property, and of 
movable property, if the description of persons, who are 
to take, be by some general designation, such as “ heirs,” 
or “ next of kin,” “ issue,” or “ children,” the rule of the 
commoq law is, that they are to be ascertained by the 
Lex domicilii, both in regard to immovable property, and 
to movable property, unless the context furnishes some 


1 Sand. Decis. Lib. 4, tit 8,l)efin. 7, p. 194. 

• 9 Huberus, Vob 1, Lib. 9, Qe Success, n. (s), p. 278. Sec, also, 4 Burge, 
Comm, on Col. and For. Law,*Pt.,2, ch. 4, § 5, p. 150, 151, 152, 154, 155. 
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clear guide for a different interpretation. 7 The same rule 
will apply in cases of the descent and distribution of 
movable property ab intestate), for the reason already sug¬ 
gested ; that it is deemed by faction of law to be in the 
place of his domicil, and therefore to be distributable 
according to the Lex domicilii; and consequently, who are 
the “ issue,” or “ children,” or “ heirs,” or “ next of kin,” 
is a matter to be ascertained by that law. 1 2 3 But in regard 
to immovable property a different rule prevails, founded 
upon the actual situs ; and as the succession is to be 
according to the Lex loci situs , the persons, who are to 
take by succession, can be ascertained only by reference 
to the same law. 8 

§ 484 a. Foreign jurists generally, although not uni¬ 
versally, maintain the same doctrine; and accordingly 
hold that in cases of succession ab intestato we are to 
ascertain the persons who are to take the inheritance by 
the Lex loci rei sitae, whether the question respects legiti¬ 
macy, or primogeniture, or right of representation, or 
proximity of blood, or next of kin. John Voet is very 
full and explicit on this subject. He says: Positd ergo 
varietate, si queer as, cujus loci leges in repraesentatmie obser - 
vandee sint ? respondendum videtur eodem modo, quo supra m 


1 Ante, § 479 a, 479 m, 479 n; 2 Burge, Comm, on Col. and For. Law, 
Ft. 2, cli. 9, p. 855 to Sbftt’ 

* See Thome v. Watkins, 2 Ves. 35; Brown v. Brown, or Gordon v. Brown, 

3 Hagg. Eccl. R. 455, note; S. C. 4 Wilson & Shaw, 28; P. Voet, Do Statut. 
S3, ch. 1, n. 2, p. 100, edit. 1715 ; Id. p. Ill, edit. 1661; Elliott v. Lord Minto, 
W Madd. R. 16; Earl of Win chelae a v. Garety, 2 Keen, R. 293, 309, 310; 
ante, 479 e; post, § 490, § 529. 

* Doe d. Birthwhistle v. Vardill, 5 Bam. & Cresw. 438; S. C. 9 Bligh, R. 32; 
ante, § 364 to § 366, § 426 to 429, § 483; 4 Burge, Comm, on Col. and For. 
Law, ch. 4, § 5, p. 150, to p. 156. Id. ch. 15, § 4, p. 722 to p. 734; Elliott v. 
Lord Minto, 6 Madd. R. 16 ; Earl of Winchelsea v. Garety, 2 Keen, R. 293 
309, 310; post, § 529. 
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principals qucesiione de' successions ; puta, mobilktm intuitu spec* 
tandas esse leges domicilii defundi, immobiUum respedp, leges 
ciy usque loci, in quo ilia sita stmt: eo quod jus reprcesentcdionis 
omnino ad jus succession^ jntestatce pertinet, imo successorem 
facit eum tanquam ex jicUone legis proximum, qui vere atqae 
naturaUter defuncto proximus non est} 

§ 485. But these general principles still leave behind 
them, even in the common law,‘Some very embarrassing 
'difficulties; and in the complex systems of foreign law 
the difficulties are greatly multiplied. Sir William Grant 
adverted to this subject in an important case, and said : 
“ Where land and personal property are situated in dif¬ 
ferent countries, and governed by different laws, and a 
question arises upon the combined effect of those laws, it 
is often very difficult to determine what portion of each 
law is to enter into the decision of the question. It is 
not easy to say, how much is to be considered as depend¬ 
ing on the law of real property, which must be taken 
from the country, where the land lies, and how much 
upon the law of personal property, which must be taken 
from the law of the domicil, and to blend both together, 
so as to form a rule applicable to the mixed question, 
which neither law separately furnishes sufficient materials 
to decide.” 2 

§ 486. Two cases of a curious nature were on the same 
occasion mentioned by Sir William Grant, as illustrative 
of his remarks, which cannot be better stated than in his 
own language. (i I have argued, (said he,) in the House 


1 J. Voet, ad Pand. Tom. 2, Lib. 38, fit 17, n. 35, p. 597. See Id. Lib. 38, 
tit. 18, n. 84, p. 639, where he adds: Dcnique pretermittendum non est, in co, 
an jus primogeniture admittondum sit, nccne; immobilium quidem intuitu 
spectandam esse legem loci, in quo eita sunt; mobilium vero rcspcctu consuetu- 
dinem domicilii dcfuncti. 

8 Brodio v. Barr y, 2 Ves. & Beames, R. 130, 131. 
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of Lords, cases, in which difficulties of that kind occurred. 
Two of the most remarkable were those of Balfour 
Scott, 1 and Drummond v, Drummond. 2 In the former,a 
person domiciled in England d\ed intestate, leaving real 
estate in Scotland. The heir was one of the next of 
kin; and claimed a share of the personal estate. To this 
claim, it was objected that, by the law of Scotland, the 
heir cannot share in the personal property with the 
other next of kin, except on condition of collating the« 
real estate; that is, bringing it into a mass with the per¬ 
sonal estate, to form one common subject of division. It 
was determined, however, that he was entitled to take 
his share without complying with that obligation. There 
the English law decided the question.” 3 • 

§ 487. He then added: “ In Drummond v. Drummond, 
a person, domiciled in England, had real estate in Scot¬ 
land ; upon which he granted a heritable bond, to secure 
a debt contracted in England. He died intestate; and 
the question was, by which of the estates this debt was 
to be borne. It was clear, that by the English law the 
personal estate was the primary fund for the payment of 
debts. It was equally clear, that by the law of Scotland 
the real estate was the primary fund for the payment of 
the heritable bond. Here was a direct Conflicim legum. 
It was said for the heir, that the personal estate must be 
distributed according to the law of England, and mu ski 
bear all the burdens, to which it is by that law subject. 
Qp the other hand, it was said, that the real estate must 
go according to the law of Scotland'; and bear all the 


1 See Robertson on Successions, p. 202 to 207; 4 Burge, Comm. on Col. 
and For, Law, Pt. 2, ch. 15, § 4, p. 791; 6 Brown, Pari. R. 601, by Tomlins. 

* 6 Brown, Pari. R. (Tomlin’s Edit-) p. 601; 4 Burge, Comm, orv Col. and 
For. Law, Pt 2, ch. 15, § 4, p. 729. 

3 Brodie r. Barry, 2 Yes. & Beam. 130, 131. 
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burdens to which it is by that law subject. It was deter¬ 
mined, that the law of Scotland should prevail; and that 
the real estate must bear the burden.V 
'488. In conclusion be said: "In the first case, the 
disability of the heir did not follow him to England ; and 
the personal estate was distributed, as if both the domicil 
and the real estate had been in England. In the second, 
the disability to claim exoneration out of the personalty 
did follow him into England; and the personal- estate 
was distributed, as if both the domicil and the real estate 
had been in Scotland.” 2 

§ 489. Another illustration is furnished by the very 
case then in judgment before Sir William Grant, which 
turned upon the question, whether an heir at law of 
heritable property in Scotland, being a legatee of per¬ 
sonal property, which was in England, under a will of 
the testator, which intended to dispose of all his real 
property in England and Scotland, but which will, not 
being conformable to the law of Scotland, was not capa¬ 
ble of passing real estate there, should be put to his elec¬ 
tion to bike the legacy under the will, or to surrender to 
the purposes of the will the Scotch heritable property. 
Sir William Grant decided in the affirmative; and said : 
“ Now, what law T is to determine, whether an instrument 
of any given nature or form is to be read against an heir 
•t law for the purpose of putting him to an election, by 
which the rehl estate may be affected ? According to 
Lord Hardwicke, and the Judges who have followed him, 
that is a question belonging to the law of real property; 


1 Brodio v. Barry, 2 Yes. & Beam. 130, 131. See, also, Drummond v. 
Drummond, 6 Brown, Pari. R. (Tomlin’s Edit) p. 601; posf, § 529; Robertson 
on Successions, p. 209, 214; 4 Burge, Comm, on Col. and For. Law, Pt 2, 
ch. 15, § 4, p. 722 to p. 734. 

* Brodie v. Barry, 2 Yes. & Beam. p. 132; ante, § 266; post, § 529. • 

68* 
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fp'r they have decided it by a statute, which regulates 
devises of land. Upon that principle, if the domicil were 
in Scotland, and the real estate in England, an English 
will, imperfectly executed, ougl\t not to be read in Soot- 
land for the purpose pf-putting the heir to an election-; 
and, uf>on. the same principle, if, by the law of Scotland, 
no will could be read against the heir, it would follow, 
that a will of land, situ&ted in Scotland, ought not. to be 
read in England, to put the Scotch heir to an election. 
Doubting much the soundness of that principle, I am 
glad, that the case of Cunningham v . Gayner, 1 relieves 
me from the necessity of deciding the question ; as, which¬ 
ever law is applied to the decision of the present case, 
the result will be the same, &c. If the law of Scotland 
is . resorted to, the case alluded to determines, that the 
English will may be read against the Scotch heir, for the 
purpose of putting him to an election ” 2 

§ 489 a. Other questions of a very difficult and embar¬ 
rassing nature may arise, as to the nature and extent of 
the liability of the heirs to the payment of debts and 
other charges of the intestate, chargeable on his real 
estate, situate in different countries, where different rules 
prevail as to the nature and extent of the liability of the 
heirs in respect to such real estate, and the real estate 
descends to different persons, and in a different manner 
in the respective countries. The question may reaped 
the exclusive or primary applicability of one or more of 
the real estates to the discharge of such debts or other 
charges; or the’ liability of the heirs in solido, or pro por¬ 
tions hcereMarid ; or the right of the heirs or devisees of 


1 1 Bligh, R. 27, note; Robertson on Successions, p. 219, 220. 

. * 1 Brodie v. Barry, 2 Ves. & Beatnes, It. 127, 189; ante, § 479 a, note; 
Robertson on Successions, p. 217, 218. 
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the real estates in one country, to contribution or* indem¬ 
nity from the heirs or devisees of the real estate * in 
another country; or the right of the creditor to pro¬ 
ceed against them all in §ohdo, or pro portione Tkereditarid} 

§ 489 b. Many cases of this sort have been discussed 
by foreign jurists, and decided by foreign tribunals. 
Thus, for example, where one part of the succession has 
been situate in a country, by whose laws the creditors 
are permitted to proceed against each heir in solido, and 
another part in the country of the domicil of the intes¬ 
tate, by whose laws the creditors are entitled to proceed 
against each heir pro portione hcereditarid; there has been 
no small diversity of judgment, as to the rule, which 
ought to be applied in favor of the creditors; whether 
the rule of the law rei sitce , or of the law of the domicil, 
as to the nature and extent of the liability of the heirs. 2 
Perhaps, in such a case, the right of the creditors against 
the heirs respectively may most properly be deemed to 
be governed by the Lex rei sitce ; and the mode of pro¬ 
ceeding against them be regulated by the law of the 
place, where he seeks his remedy. If he seeks to enforce 
his rights in the place of the domicil of the intestate, he 
must recover against each, heir pro portione liceredvtaM . If 
he seeks to enforce them in the other country, then the 
heirs are there liable to him in solid'o. But this opinion is 
4ar .from having the assent of several distinguished jurists. 
They bold, that the creditors are entitled to proceed 


1 See 1 Boullenois, Observ. 17, p. 277 to p. 288, where the subject is piuch 
discussed. Bouhier, Cout. de Bourg. eh. 21, § 213, 214, p. 416. 

* 4 Burge, Comm, on Col. and For. Law, Pt. 2, ch. 15, § 4, p. 722, 723, 724, 
who cites several authorities upon the subject. Among them are Christin. 
Tom. 1, Dccis. 288, n. 15, 16; J. Voet, Lib. 29, tit. 2, n. 31 ; Merlin, Rupert. 
Jit. Detto, § 4; 1 Boullenois, Observ. 17, p. 278; Bouhier, Cout. dc Bourg. 
ch. 21, n. 213. 
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against the heirs in either country, according to the law 
of. the domicil of the intestate; because it is there, that 
they suppose the heirs to have contracted the debt to 
the creditors. Of this opinion are Paul de Castro, Chris- 
tineeus, and Bouhier, as well as the judges of several 
foreign tribunals. 1 On the other hand, other jurists hold, 
that in each country respectively, the heirs contract with 
the creditors according to the law of the place, where 
the succession is devolved upon, and is assumed by the 
heir, that is, the Lex rei sitce. Of this latter opinion are 
many distinguished jurists. 2 Merlin inclines strongly to 
this latter opinion. 3 Boullenois leaves the question with¬ 
out any expression of his own views, saying that it is a 
point full of difficulty. 4 

§ 489 c . A question of another sort may arise between 
the heirs or devisees of the deceased party, who, as be¬ 
tween themselves, in cases of successions or wills of im¬ 
movable property in different countries, governed by dif¬ 
ferent laws, is ultimately to bear the debts of creditors, 
or other charges, for which such property is liable, and 
which some of the heirs have been compelled to pay. 
In such cases the question must first arise, w T hich fund is 
primarily liable for the payment or discharge thereof 
inter scse ; for it should seem, that, as between themselves, 
the fund primarily t liable should ultimately be held 
chargeable therewith in exoneration of all the other 
funds. If there is no such priority, of liability, but all 


1 1 Boullenois, Obscrv. 17, p. 277, 278; Bouhier, Cout. de Bourg. ch. 31, 
n. 213, p. 416; Christin. Dccis. Tom. 1, Decis. 283, n. 15, 16, p. 358. See, 
also, J. Voet, ad. Pand. Lib. 29, n. 81, 32, Tom. 2, p. 376 ; Merlin, Repert. 
Dette, § 4. 

* Bouhier, Cout. de Bourg. ch. 21, n. 4 218, 214, p. 416. 

- ■ Merlin, Repertoire, Dette, § 4. 

* 1 Boullenois, Observ. -17, p. 279. 
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the funds are equally liable pari passu, then it should 
seem reasonable, that each fund, wherever it is actually 
situate, should contribute pro raid, according to its value 
in the hands of each h§ir respectively, to the discharge 
of the common burden. If part of the funds are ex¬ 
empted from contribution, they should still possess that 
privilege; and the residue contribute. It will, however, 
be found difficult to affirm, that fbreign jurists and tribu¬ 
nals have given any uniform support to these doctrines. 1 


1 Pothier appears to hold this doctrine. Pothier, des Successions, ch. 5, § 1, 
p. 223, 4to edit. lie there cites a ease, of which Mr. Burge has j^ven the sub- 
' stance as follows: “ An inhabitant of Blois, where the coutume burdened the 
heir to the movable estate with all the movable debts, left in his succession 
biens propres situated in Blois, and others situated in Orleans. The coutume 
of the latter place makes all the different heirs subject to all the debts. He 
left an heir to his movable estate, and another heir to his biens propres, situ¬ 
ated in Orleans and Blois. In this case Pothier says, that the heir to the biens 
propres must, conformably to the coutume of OHeans, where he had succeeded 
to that part of the succession, bear his part of all the debts of the succession, 
even those, which are movable, regard being had to the value, which the real 
estate at Orleans would bear to the whole succession. By this apportionment 
effect is given to the coutume of Orleans as well as to that of Blois, for the 
heir to the real estate contributes only to the debts in respect to that part of 
the estate, which is situated in Orleans, and ho does not contribute in respect 
of that part, which is situated in Blois.” 4 Burge, Comm, on Col. and For. 
Law, Pt. 2, ch. 15, § 4, p. 724, 725. The same subject is discussed at. large, 
in 2 Froland, Mdin. des Statut. ch. 92, p. 1547 to 1573, and he cites several ad¬ 
judications, and among others one stated by Basnage, Coutume de Normand. 
Tom. 2, art. 408, p. 141. See, also, 1 Boullcnois, Observ. 17, p. 284, who 
cites Mornac, Comm, on Dig. Lib. 5, tit. 1,1. 50, 1, De Judiciis. Mr. Burge 
'has expressed his own opinion in the following words: “It may perhaps 'be 
stated as the correct rule, that where an obligation or an exemption is annexed 
to the personal estate, but no similar obligation or exemption is annexed to the 
real estate, the lex loci domicilii will prevail in whatever country the rights or 
labilities of the heir became the subject of adjudication. But if similar obli¬ 
gations or exemptions are annexed to the personal and real estate by the 
respective laws, to which the succession to these two species of property is sub¬ 
ject, and the effect of adopting the one law rather than the other would be to 
throw on the one estate a burden, or confer on it*an exemption not.annexed to 
it by the law of the country which governed the succession to it, it would be 
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§ 490. Other illustrations of the difficulties, attendant 
upon the administration of this branch of law, are to be 
found in the application of local rules to the interpreta¬ 
tion of wills, whether arising from the Lex domicilii or the 
Lex rei sitcc, as the case may regard movable property, or 
immovable property. We have already had occasion to 
discuss this subject in another place. 1 But it may not be 
without use to state one or two cases a little more fully 
than has been already done. A question of this sort was 
recently discussed in the House of Lords upon a will 
made in Virginia, by which the testator bequeathed to his 
sister, Mapy Brown, “ the remaining one fourth share of 
the balance of his estate, at her death to be equally 
divided among her children, if she should have any.” 
The question was, what estate Mary Brown took under 
the will, whether a life-estate, or an absolute property. 
And, it appearing, that the courts of Virginia had con¬ 
strued the bequest to give her an absolute estate, upon 
the footing of that decree, the House of Lords, deeming 
it a question of American law, established the same con¬ 
struction. 3 


the more just and correct rule to adopt the lex loci rei sitae, rather than the lex 
loci domicilii. The case of Drummond and Drummond would seem to warrant 
the adoption of such a rule, nor is the decision in the Bishop of Metz’s Succes¬ 
sion at variance'with it. Tko lex domicilii had alone annexed to the personal 
estate an exclusive liability to pay the debts, and no such liability was annexed 
to tho real estate by the loci rei si too. The only liability which was annexed to 
the real estate by that law, was an obligation to contribute with the personal 
estate ; but such a contribution could not take place, because the personal es¬ 
tate was subject to a law, which made it exclusively applicable, and therefore 
the liability to contribute could only exist, when the personal estate was subject 
to the same law as the real ostatc.” 4 Burge, Comm, on Col. and For. Law, 
Pt. 1, ch. 15; p. 732, 733. 

1 Ante, § 479 a to 479 n. 

- * Gordon v. Brown, or Brown v. Brown, 3 Hagg. Eccl. R. 455, note; S. C. 

Wils. & Shaw, p. 28; ante, § 479 c. 
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§ 491. In another case, the same principle was adopted; 
and the Court laid down the rule, that in the construc¬ 
tion of a will, the Lex domicilii must govern, unless there 
is sufficient on its face to show a different intention in 
the testator. The facts were these. A lady, a native of 
Scotland, was domiciled in England. On a visit to Edin¬ 
burgh she made a will entirely in the Scotch form, and it 
was deposited with the writer fit Edinburgh. She had 
personalty in England only, and died in England. Scot¬ 
land, then, was the domiciliiim originis et forum contractus; 
but, on the other hand, England was the forum domicilii 
and the locus rei silce. The question was, whether by the 
legatee’s death in the lifetime of the testatrix the legacy 
lapsed according to the law of England, or survived to 
the legatee’s representatives according to the law of Scot¬ 
land. The Court decided, that being domiciled in Eng¬ 
land, it was to be presumed, that she intended the law ot 
England to be applied; and, that there was not enough 
in the will to repel that presumption. 1 


1 Anstrutlier v. Chalmers, 2 Simons, II. 1; 3 Hagg. Ecel. It. 455 ; Yates v. 
Thomson, 3 Clark & FinnclI. R. 544, 570; ante, § 479 c. 
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CHAPTER XIII. 

c 

FOREIGN GUARDIANSHIPS AND ADMINISTRATIONS. 

§ 492. ThR order of our subject next leads us to the 
consideration of the operation of foreign laws in relation 
to persons acting in autre droit , such as guardians, tutors, 
and curators inter vivos , and executors and administrators 
post mortem. 

§ 493. And first, in relation to guardians. 1 By the 
Roman law guardianship was of two sorts, (1.) Tutcla , 
and (2.) Cura. The first lasted in males, until they ar¬ 
rived at fourteen years of age, and in females, until they 
arrived at twelve years of age, which was called the age 
of puberty of the sexes respectively. From the time of 
puberty, until they were twenty-five years of age, which 
was their full majority, they were deemed minors, and 
subject to curatorship. During the first period of tute¬ 
lage, their guardian was called tutor, and they were 
called pupils; during the second period, their guardian 
was called curator, and they wete called minors. 2 In 
England the guardian performs the offices both of a tutor 
and a curator under the Roman law. 3 In France, the 
tutorship lasts until the full age of majority. 4 


1 See 3 Burge, Comm, on Col. and For. Law, Pt. 2, ch. 23, § 5, p. 1001 to 
1014. 

* 1 Domat, Civil Law, B. 2, tit. 1, p. 260; Halifax, Analysis of Civil Law, 
ch. 9, p. 15, 17, 18; 1 Brown, Civil Law, B. 1, ch. 5, p. 129, 130. See, also, 
Ersk. Inst. B- 1, tit. 6, § 1, p. 128. 

* Halifax, Analysis of Civil Law, ch. 9, p. 15, 17, 18; 1 Brown, Civil Law, 
B. 1, ch. 5, p. 129, 130. 

* 1 Domat, Civil Law, B. 2, tit 1, p. 261. 
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§ 494. In treating of guardianship, two questions 
naturally arise; (1.) Whether the authority of a guar¬ 
dian over the person of his ward is local, and confined 
to the place of his domicil, or extends everywhere? 
(2.) Whether the authority of the guardian over the 
property of his ward is local, or extends everywhere ? 

§ 495. In regard to the first point, (the authority of 
the guardian over the person of his ward,) Boullenois 
maintains, that the laws, which regulate it, are strictly 
personal; and therefore that the authority extends to 
the ward in foreign countries, as well as at home ; and 
is of equal validity and right, according to the law T of 
the domicil, in every other place. “Je mets (says he) 
an nombrc clcs stcduis personnels, ccujc qui meticnl les enfant's 
sons la puissance de leur pere , on dc leur tuteur ” 1 From this, 
it would seem to follow, that the tutor is to. be recog¬ 
nized, as fully entitled to assert any claims over the 
movable property of his ward,-and to sue for the debts 
due to his ward in foreign countries, without having any 
confirmation of the guardianship by the, local authori¬ 
ties. 2 

r 

■4 

§ 496. Merlin, expressly holds the same' doctrine, as¬ 
serting that the foreign guardian, in such a case, is cpm- 
petent to maintain any suit for the debts duetto his .ward 
in France and in the Netherlands, Vitliout any interpo¬ 
sition of the local authorities, to confirm the guardian- 

* ^ 

ship. 3 “11 est (says he) de principe, que les procurations 
revetucs de la forme reqnise par la loi du licu y oil ellcs sc pas - 


1 1 Boullenois, Ob."erv. 4, p. 51; Id. p. 68; ante,*57; 2 Boullenois, Observ. 
30, p. 320, 330. 

4 3 Burge, Comm, on Col. and For. Law, Pt. 2, ch. 23, § 5, p. 1002, 1003. 

8 Merlin, llepertoirc, Absens. ch. 3, art. 8, p. 37; Id. Faillite, § 2, n. 2, art. 
9, 10, § 2, p. 412. Sec also Id. Autorisation Mari tale, § 10, art. 2; ante, § 
53, 54. 

CONFL. 69 
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sent, out leu?' effet partout. Anssi ne s’est-on jamais arise dc 
pretcndre, que le tuiear nomine b un miiieur, ou b an intcrdit, 
pa?' lejuge dc son domicil, ne put agi?' dans un pays etranger 
contre les debiteurs dhin ou dc CMre, qu'apres avoir • fait 
declarer lejugcmcnt de sa nomination executoire dans cc pays” 1 * 
§ 407. Vattel lays down a similar doctrine in more 
comprehensive terms. "It belongs, (says he,) to the 
domestic Judge to nominate tutors and guardians for 
minors and idiots. The law of nations, which has an 
eye to the common advantage and the good harmony 
of nations, requires, therefore, that such nomination of 
a tutor or guardian be valid and acknowledged in all 

O O 


„ 2 


countries, where the pupil may have any concerns. 
This is also the opinion of Iluberus, as we have already 
seen ; 3 4 and it is stoutly maintained by Ilertius. After 
having stated the rule, he adds: Ratio hvjus regular est 
evidens. Persona enim subdili qua, talis nemini alii est subjecla, 
quam summo impemnti, cm sc submisit. Unde fit, at leges, quae 
personae qualifatcm sivc characterem impuniunt comitari per¬ 
sonam soleant, ubicunqae etiam locorum versetur, tametsi in aliam 
civilatem ?nigraverit, veluti si quis, magis inf amis, vcl prodigus 
dcclaretwA Ilinc tutor', (says he,) datus in loco domicilii, etiam 
bona alibi sita administi'at. He appli^ this rule, however, 
solely to personal rights and personal incapacities, rights 
of property and power over movables. For in respect to 
immovables, he adds this important qualification: Quo- 
niam ipsi fatemnr, si externa civitas circa bona immobilia aliquid 
directe disposuit, earn legem servari oporter'e . 5 Stockmans 


1 Merlin, llepertoire, Faillite, § 2, n. 2, art. 10, p. 414; ante, § 53, 54. 

3 ‘ Vattel, B. 2, cli. 0, § 85. 

8 Ante, § 60. 

4 1 Hertii, Opera, De Collis. Leg. § 4, n. 8, p. 123,124, edit. 1737; Id. p. 175, 
edit. 1716; ante, § 51. 

• Ibid. 
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holds a broader opinion. Tvlor etiam pupUli a Prectore 
aidkoritatem d administrationem mam extra territoriam Prce- 
toris, d in bona ubicanque locorum sita exercet. 1 Indeed, this 
same doctrine is commonly asserted by all those foreign 
jurists, who give to personal laws an ubiquity of opera¬ 
tion. 2 

§ 498. On the other hand there are jurists, who main¬ 
tain a different opinion. Paul Voet denies, that laws re¬ 
specting either persons or property, have in the sense of 
the civil jurisprudence, any extraterritorial authority, 
and lays down among others the following rules: (1.) that 
a personal statute does not affect the person beyond the 
territory of his domicil, so that he is not to be reputed 
such without the territory, as he was within; (2.) that a 
personal statute accompanies the person everywhere, in 


1 Stockman. Decis. 125, n. G, p. 262. Dumoulin is thought to hold the same 
opinion ; but it may well be doubted, if it admits of that interpretation. Post, 
§ 502 a; Moliu. Opera, Tom. 3, Comm, ad Cod. Lib. 1, tit. 1,1. 1, Conolus. do 
Stat. p. 55G, edit. 1681. Matthscus, who has also been eited on the. same side, 
certainly does not hold the opinion. Ilis language is: Sed etsi silentio suo 
quodammodo approbare vidcatur euratorem a judiee domicilii datum, vix 
tamcn est, ut curator ilia pnedia alibi sita proseribere ac vendere possit, sine 
speeiali permissu ejus judiciis, in cujus territoria sita sunt. Sic oniin et Tutor 
hodie a judiee domicilii daturf nee tamen universorum negotiorum et bonorum 
administrationem conscquitur, nisi eesset judex ejus territorii, in quo pnedia 
sita sunt. Matthaeus, de Auctionibus, Lib. 1, eh* 7, n. 10, p. 30. Sec also 3 
Burge, Comm, on Col. and For. Law, Pt. 2, ch. 23, § 5, p. 1002, 1003. He 
says: “ The appointment of tutor or guardian, committees or curators, so far 
as it confers the care and custody of the person of the minor or lunatic, could 
not consistently with the principles of international jurisprudence be made by 
any other judicial tribunal but that of the country, to which the minor or 
lunatic was by his residence subject. According to the opinion of foreign 
jurists, every judicial tribunal is bound to recognize this appointment. They 
consider, that the law, which places the minor or lunatic sub tutclii or sub cpra 
is a personal law, affecting the status of the person, and that the relation of 
tutor and ward, which it has constituted, continues to exist notwithstanding the 
perrons may have resorted to any other country.” 

2 3 Burge, Comm, on Col. and For. Law, Pt. 2, ch. 23, § 5, p. 1004, 1005. 
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regard to property within the territory of the govern¬ 
ment, where the person has his domicil, and to which he 
is subjected. 1 * He adds, that he makes no distinction in 


this respect, whether the statute be in rein or in ‘personam ; 
or, whether it purports to extend to property situate in a 
foreign territory or not, directly or indirectly; for the 
same rule applies in each case. Quia nullum statutwn, sive 
in rem sive in personam, si de ratione juris drills sermo inslilua- 
tur scse extend'd ultra staiuentis territorium? He qualifies his 
doctrine, however, by admitting, that movables are always 
deemed to be in the place of the domicil of the party, and 
are therefore governed by the laws thereof. 3 John Voet, 
as we have seen, maintains a similar opinion in the broad¬ 
est and most unqualified terms. 4 * 

§ 499. It would seem from Morrison’s case, 6 that the 
House of Lords deemed the authority of an English guar¬ 
dian sufficient to institute a suit for the personal property 
of his ward in Scotland, upon the ground, that the admin¬ 
istration of his personal estate, granted by the usual 
authority, where he resided, must be taken to be every¬ 
where of equal force with a voluntary assignment by 
himself. The courts of Scotland had unequivocally de¬ 
cided the other way. Whether this decision has since 
been acted upon in England does not distinctly appear. 6 
It has certainly not received any sanction in America, in 
the States acting under the jurisprudence of the common 
law. The rights and powers of guardians are considered 


1 P. Voet, l)c Stat. § 4, cli. 2, n. G, p. 123, edit. 171G; Id. p. 137, edit. 1661. 

: Id. n. 7, p. 124, edit. 171G; Id. p. 138, edit. 1661; ante, § 51 b, § 52. 

5 Ante, § 52, § 377. 

4 Ante, § 54 a. 

Cited in 4 T. R. 140, and 1 II. Black. 677, 682. ^ 

“ Beattie v. Johnstone, 1 Phillips, Ch. It. 17 ; 10 Clark & Finnell. R. 42, 
where the point is ruled the other way. 
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as strictly local; and not as entitling them to exercise any 
authority over the person or personal property of their 
wards in other States, upon the same general reasoning 
and policy, which have circumscribed the rights and 
authorities of executors and administrators. 1 

§ 500. In regard to the other point, whether guardians 
appointed in foreign countries have any authority over 
the property of their wards, situate in other countries, 
foreign jurists are generally, although not universally, of 
opinion 2 in respect to movable property, that since it is 
deemed to be in the domicil of the owner, the law of the 
domicil is to govern, and the rights and powers of the 
guardian, tutor, or curator over it, ought to be. admitted 
to prevail everywhere to the same extent as they are 
acknowledged by the law of the domicil. 3 But in respect 
to immovable property, foreign jurists as generally, al¬ 
though not universally, maintain the doctrine, (whatever 
may be the rule, as to movable property,) that the rights 
and authority of guardians are circumscribed by the laws 
of the territory of their appointment, and do not extend 
to other Countries where the immovable property is situ¬ 
ated. In other words, the laws rci sitw are to govern; 
and a guardian in one country can claim nothing in 
another, except in the form and manner, and under the 
regulations prescribed by the local law. Burgundus states 
the doctrine with great clearness. Speaking of the capac¬ 
ity and incapacity of minors, he says: l J roi)ule confitendwn 
est, si illiquid circa rem alterare minor relit , ul puta, alicnandi vel 
hi/potheeandi faciiltatem cxiyerc , ibi sane venium impetrari debere , 


1 Morrell v. Dickey, 1 Johns. Ch. R. 153 ; Kraft v. "Wiekey, 4 Gill & Johns. 
R. 332. 

2 Sec Mulcnbruch, Doctr. Pand. Lib. 1 , P. 1, § 72, p. 1C 7, 168. 

8 Ante, § 4!)5 to § 498 5 3 Purge, Comm, on Col. and For. Law, Pt. 2, ch. 23) 
§ 5, p. 1010, 1011. 
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vbi bona sunt sita} Nam ct Consiitutio Diocldiani in alicnalione 


manifesto requir'd dee return Prccsidis ejus provincial, in quo prce- 
dium minons cst situm. He then adds: Nec immerito Felinus 


scripsit, si facicnda est dispensatio respectu rei, non ejus episcopi 
esse erit , cui persona subjecta est, scd ad eum spectare cui res 
supponitur . He says, that a different reason is given by 
others. Cujus rei rationcm alii, tradunt, quia per ejnsmodi dis- 
pensalionem alteratur, et reinstatin' nalura ipsius benefieia ct non 
persona? He then states a qualification of the doctrine in 
cases, where the venia cclatis is obtained, saying: Ergo, e con¬ 
tra, sivenia cetatis in hoc duntaxat impetretur, id actus personates 
minor celebrare ct peragerepossit, veluti bonorum suorum adminis- 
trationcm consequi, contractus ct obligationes wire, sane hoc casa 
postulare debebit a judice domicilii, cui in personas plenum jus est 
atiributum? But whether it exists or not is immaterial, as 
Burgundus in another passage speaks directly on the 
present point. Unde fere obtinuit, ut Judex domicilii, nbi et 
mobilia, rationesque et instrumenta reperiuntur, tutclam solus de¬ 
fer at. Fed non aider universorum bonorum administraiionem 
consequitur, quam si supersedente judicc situs, solus illc conslitua- 
tnr . 4 This, however, is a qualification by no means gen¬ 
erally conceded or admissible. 

§ 500 a . We have already seen, that Ilertius, and Mat- 
thmus, and Paul Voet, and John Voet, hold the opinion, 
that the guardian has not, by virtue of his appointment 
in the place of the domicil of his ward, any rights or au¬ 
thorities over the immovable property of his ward in a 
foreign country. 5 Paul Voet in another 1 2 place adds: 
Verum il confraclibus propn’e sic diclis, me conferam ad quasi 


1 Burgundus, Tract. 1, n. 12, p. 23. 

2 Ibid. n. 13. 

1 Ibid. n. 14, p. 24; 1 Boullenois, Observ. 9, p. 150; Id. Obsei’v. 6, p. 129. 
* Burgundus, Tract. 2, n. 18, p. C9. 

6 Ante, § 497, 498. 
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contractus, ct qnidcm tutelcc, vel curatclcc. JJbi scquentia exami- 
nanda. Quid si pupillo dandus sit tutor, illcne didn't, ubi pupil- 
lus domicilium luibet, an ubi bona pupilli immobilia situ sunt ? 
Respondco ; Quamms rcgulariter ab illo Magistratu deiur tutor, 
ubi pupillus domicilium habd, ubi parcnlcs habilarunt; cliam qui 
dat tutorcm, cum primado personae, non rci dedisse, censentur ; 
adeoque is, qui simplicitcr datus est^ ad res omnes cliam in di¬ 
ver sis Provinciis situs, datus intclligalur ; Id quod glcrumquc 
jure Romano obtinebat , quo diversurum Provincinrum Magistra¬ 
te, uni suberant Imperatori. Ne tauten videatur Judex domi¬ 
cilii quid extra territorium fecisse, non prajudicabit Julici loci, 
ubi nonnulla pupillaria bona sita, quin at iulorem pupi/lo ratione 
illorum bonorum, scilicet immobilium, ibidem rede dcdcrit . Unde 
cliam si de, prevdiis miuorum alicnandis contcntio ; si quidem in 
alia situ sint Provincid, tidius egerit tutor, qui datus isl in loco 
domicilii, si dccretum ab utroque, Judice curd interponi , ct domi¬ 
cilii pupilli, ct rci sitcc} Even those jurists who contend, 
that permission ought to be given by the local Jedge to 
such a guardian to administer such foreign immovable 
property, at the same time concede, that without such 
permissiom the guardian cannot exercise any rights or 
authorities over it. 2 John Voet says: Non nut cm in loco 
originis vel situs rcrum pupillarium, sed tantum in loco domicilii 
pupillaris tutorcs d loci illius camcrd pupillari ant magistratu 
creari, mods est; qui hoc ipso dati intcUiguntur universe jntpilli 
patrimonio, nbicunquc exislenii. Quod tamen ex comitate, magis, 
quam juris rigore sustinetur ; cum in casu, quo pupillus immo¬ 
bilia habd situ in co loco, qui non subest cidcm magi sin did su¬ 
premo, cui pupillus subest ratione domicilii, magistral us loci, in 


1 F. Voet, de Statut. § 9, eh. 2, n. 17 ; Id. n. 19, p. 270, 271, edil. 171a ; Id. 
p. 329 to 331, edit. 1661. 

‘ J 3 Fur^e, oil Col. and For. Law, Ft. 2, eh. 23, p. 1001 to 1007. 
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quo sita immobilia, rebus in suo territorio existentibus peculiarcm 
qiosset iutorem dare} 

§ 501. Boullcnois, after stating, that in France the 
principal object of guardianship ie not so much the cus¬ 
tody of the person, as of property, adds, that it has in 
view the administration and direction of property ( Mens), 
and that the rights, which it grants, are all real rights. 
La garde consiste, oil en droits dc jtropriele, ou cn droits d’usu- 
fruit; et it rig a ricn dc plus reel\ que ces sortes de droits. 
Par consequent elle ne peat etre regie, que par la loi de la situ¬ 
ation. C'est celte Loi, qni domic, ou nc domic pas.; qxd up pc lie 
certaines per sonnes, ou qni nc les appcllc pas. Dc la it scmblc, 
qiCil faudroit necessairement en conclurc , que c/iaque continue, 
qui adnict la garde, et ad it g a des biens, a scale le droit de de¬ 
fer er la garde, d qui bon ltd scmble ; et qriil rig a que crux, a 
qui elle la defere, qui puissent etre gardiens, quclquc domicile 
d'ailleurs, qriaient ceux, qui tombent en garde, cl ceux, qui sont 
appcles d la garde'} He admits, that there are jurists who 
assert the contrary. 1 2 3 

§ 502. Iiertius, as we have seen, asserts the same doc¬ 
trine as to immovable property. 4 Froland arranges him¬ 
self on the side of those who assert the reality of the 
laws which respect guardianship, distinguishing, however, 
as to the quality of persons entitled, the right of possess¬ 
ing the property, and the formalities accompanying it. 5 


1 »J. Voct, ad Pand. Lib. 2G, tit. 5, § 5, Tom. 2, p. 188 ; Id. Lib. 1, tit. 4, Pt. 
2 ,'§ 3, 7, Tom. 1, p. 39, 10. See, also, other foreign jurists cited, 3 Burge, 
Conun. on Col. and For. Law, eh. 23, p. 1005, 100G, 1007. 

2 2 Boullenois, Observ. 29, p. 32<>, 321, 322, 339, 340; 3 Burge, Comm, on 
Col. and For. Law, Pt. 2 , ch. 23, p. 1001, 1002. 

3 Ibid. 

4 Ante, § 497 ; 1 Hertii, Opera, Dc Collis. Leg. 4, n. 8, p. 123, 124, edit. 
1737; Id. p. 175, edit. 171G. 

4 1 Froland, Mem. cbi 1 G, p. 717, 749, 730, 752. 
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§ 502 a. Dumoulin holds the opinion, that the Lex rei 
sitce is to govern in all such cases; and explains himself 
with unusual fulness on the point. Aut stalutum agit in 
personam, et tunc non includit exteros, sive habiliter, sive inhabil- 
itcr personam, unde si statuto hvjus nrbis cavetur, quod contrac¬ 
tus facti, per minor cm 25. annis non valcanl sine consensu suorum 
propinquorum, et authontate Judicis, non intclligitur, nisi de sub- 
ditis Slice jurisdiction per text. 1. 1, in Jin.ff. de curat, et tutor, 
dot. ab his. Unde minor dicti loci non polerit ctiam extra locum 
prtedia, in eo territorio sita, locare sine dicta solemnitate: Sed 
bene extra locum preedia afjbi sita. Quia in quantum agit in 
personam, restringitur ad suos subditos ; cl in quantum agit in 
res, restringitur ad sitas infra suum territorium. Extents aulem 
minor annis potcrit ctiam de sitis inlra locum dicti staiuii etiam 
inter locum ilium disponcre: Quamvis is, qui dalus csl tutor vet 
curator d suo eompetenti jndice, sit inhabililalus propter tulelam, 
et curam ubique locorum pro bonis ubicumquc sills. Quia non 
est in vim statidi solius, sed in vim juris communis, et per passi- 
vam inlerprctationem legis, quee locum habet ubique. 1 Everhar- 
dus holds the same opinion. Ubi ratione diversarum juris- 
dictionum et territoriorum diver si judiccs dant tutores, et wins non 
intromitted se de territorio alter ins ; semper enim inspicienda est 
consuetudo loci, ubi res sunt silcc, maxime quoad immobilia . 2 

§ 503. Lord Kames lays down the Scottish doctrine to 
be, that it is of no importance in what place curators of 
minors are chosen; and accordingly, a choice made in 
England of curators, whether English or Scotch, will be 
held effectual in Scotland. He admits, that the powers* 
of a guardian of a lunatic in England, are limited, extend- 

• " 

1 Molin. Opera, Tom. 3, ad Cod. Lib. 1, tit. 1, 1. 1, Conclus.dc Statut. p. 
556, edit. 1681 ; ante, § 497, note. See, also, Rodenburg, De Divers. Statut. 
tit. 2, eli. 5, n. 16 ; 2 Boullenois, Appx. p. 47 to 51. 

s Evcrhard. Consil. 185, n. 3, p. 406. 
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ing only to his person, and not to his estate; or rather, 
that different guardians are, or may be, appointed by the 
Court of Chancery for each. But the authority of any 
guardian or curator, however • appointed, in a foreign 
country, is not understood by him to extend to any real 
estate in Scotland. 1 

• § 504. There is no question whatsoever, that, according 
to the doctrine of common law, the rights of foreign 
guardians are not admitted over immovable property, sit¬ 
uate in other countries. Those rights are deemed to be 
strictly territorial; and are not/ecognized as having any 
influence upon such property in other countries whose 
systems of jurisprudence embrace different regulations, 
and require different duties and arrangements. 2 3 No one 
has ever supposed that a guardian, appointed in any one 
State of this Union, had any right to receive the profits, 
or to assume the possession, of the real estate of his ward 
in any other State, without having received a due ap¬ 
pointment from the proper tribunals of the State, where 
it is situate. The case falls within the well-known prin¬ 
ciple, that rights to real property can be acquired, 
changed, and lost only according to the law rei sitic? 

§ 504 a. The same rule is applied by the common law 
to movable property, and has been fully recognized both 
in England and in £ merica. No foreign guardian can vir- 
tutc officii exercise any rights, or powers, or functions over 
the movable property of his ward, which is situated in a 
different State or country from that, in which he has ob¬ 
tained his letters of guardianship. But he must obtain 

1 2 Kamos, Equity, 13. 3, cli. 8, § 1, p. 325 ; Id. § 4, p. 348. 

3 See 3 Burge, Comm, on Col. and For. Law, Ft. 2 , eh. 23, § 5, p. 1009, 
1010, 1011. 

3 Ante, § 424; 3 Burge, Comm, on Col. and For. Law, Ft. 2 , eh. 23, § 5, p. 
1005, 1006, 1009, 1010. 
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new letters of guardianship from the local tribunals, 
authorized to grant the same, before he can exercise any 
rights, powers, or functions over the same. Few decisions 
upon the point are to be*found in the English or Ameri¬ 
can authorities, probably because the principle has always 
been taken to be unquestionable, founded upon the close 
analogy of the case of foreign executors and administra¬ 
tors. 1 

§ 505. Whether a guardian has authority to change the 
domicil of his ward from one country to another, seeing 
that it may have a most .important operation, as to the 
succession to his movable property, in case of his death, 
is a matter which has been much discussed. In .favor of 


the affirmative there are some distinguished foreign 
jurists, among whom we may enumerate Bynkcrshoek, 
Bretonnier, Rodenburg, and John Voet. Bynkcrshoek 
says: Posse tutor cm pup>illi sui domicilium mvtare,perhide nt 
potest parens superstes, nr sc to quisqumi scrio dubitaverit, si suc- 
cessionis legitimeu causa non verselur ; nam si here versetur, multa 
disputatio cst. tSled an Zucc quoque rate bunt, si superstes parens 


vet tutor domicilium minor is trausferat, vt ejus , intestati mortui 


alia sit successio quam ante fuit ? He proceeds then to dis¬ 
cuss the question, and comes to the conclusion, that ho 
may. Sic puto. Scio impuberem, vcl minorem proprio martc non 
rede domicilium sumn midarc; sed quid n£ non posset, qui cum 
reprwscntat, et quid ni non posset cum omni effectu, nisi qua lex 
sit, qua* impedied ? 2 Rodenburg says: Qitccramus et illud 
, quodfrequentioris est incursionis ; Ilollandus major viginti, minor 


1 3 Burge, Comm, on Col. ami For. Law, Ft. 2 , ch. 23, § 5, p. 1011 ; LI. p. 
1010 ; ante, § 499; Morrell v. Dickey, 1 Johns. Ch. R. 153; Kraft v. Wiekoy, 
4 Gill & Johns. R. 322, 340, 341 ; 4 Cowen, R. 529, note; post, § 512, 513. 
But Mr. Ch. Walworth seems to have thought otherwise in McNamara v. 
Dwyer, 7 Taige, R. 239, 241. 

* Bynkers. Quest. Privat. Juris. Lib. 1, ch. 10, p. 174 to p. 180, edit. 1744. 
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viginti quinque minis ttansfcrt domieilium TJUrajectum, nbi viges- 
imo annb tvjela v6l turn finitur. * Quid dicemns pcrventumim 
ilium suam in iufelam ? Bespondi ■ ex facto consullus rninori 
hodie consUtuendi domicilii, f&cultcfiem non esse, tntori esse ; qui 
ut cordrahcre, ita et domieilium potest constitucre, quod collocetw' 
illud }yer contraction,< de *qno mox latiils. Proinde in proposita 
mihi specie, cum mater, quee tutrix esset, mutato & morfc viri 
domicilio, UItrqjeclum coiTcessisset,4biquc infans adolevissct: dixi 
ex TJUrajectims legdms wstimandos perfects cctatis annos ; dum- 
modo frame afait, aid prajudiciuin tertii, extra quod vix esi ut 
non dixeris tutori, maxbne main locum ad habitandmn, pujnllnm- 
que educandum, elegendi Pus esse, illudque ipsum dubii veriti Ba- 
tavi Jurisconsulti tutori agnato auctorcs fuerunt,ut stipularetur d 
mat re ilia, cum cogitaret cx Ilollandia concedere Trujcctum, ne ea 
res inf antis adsqicctu nllo modo domicilii mutationem inducer et; 
quamquam fatcor, si quid hoc ad rem pertind, posit d hilc senten- 
tid, in potestatc Intoris fore, tutcld semet ocius exucre, nisi turn 
potihs super framie quccrendum forct} John Voet says: 
Plane, si diamnum minorennis sit, paJtre vet matre viclud dorni- 
cilimn mutante,filinm etiam videri mutasse, si et ipse translatus 
sit, nea ex prions sed novi, domicilii, d piatre mutrevc reccnter 
constituti, jure ccnscriin dubio debere, rationis est. TJtut cnim 
hand difficuUer ddmittendum sit, minorennem non magis posse 
domicilium midarc, quani cbnfrahcndo se obligare: tamen, quern - 
admodum contrahere mictore tidore permission cv est, ita et domi¬ 
cilium cum patre medreve, tahquam tutelec ejus aut saltern educa- 
tioni prwpositd, tutoribus ccuteris^non contradicentibus, midare 
nihil vetat: nisi ex circumstanliis .manifestum esset, totem domi¬ 
cilii pupillaris trtmslaiionem in f random proximorum, spem suc¬ 
cessions expriom domicilii lege habentium, factam esse'} 

§ 505 a. Bynkershoek thinks it impracticable to make 

1 Rodenburg, De Div. Stat. tit. 2, cli. 1, § 6; 2 Boullenois, Appx. p. 57, 58. 

8 J. Voct, ad Pand. Lib. 5, tit. 1 , § 100, Tom. 1 , p. 347. 
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any such exception of cases of fraud from the intrinsic 
difficulty of ascertaining, what circumstances shall consti¬ 
tute evidence of a fraudulent chapge of domicil 1 ’ Bur- 
gundus seems to hold with- Bartolus, that domicil of 
the guardian is also the domicil-ofthe minor. Pivpjlli ipsi 
sibi comtiluerc domicilium non possttni .. Bartolus autem ill 
sensil habere domiciUum , nbi cum lutoi'ibm, site aMcrduibitav - 
dint. Quce sententia ita denlum mihi vcm videtnr , nisi in acade- 
miam studiorum catisd, vel alio prefect^ remanendi animo ibi non ‘ 
stelerhit. Qui veniam aiutis impetravit , ct propria] ncgotialioni 
comniodisqne subsennt , ipse sibi minor domiciliiun instrucre potest. 
Uxor ibi ccnseiur habere domicilium , ubi maritus Jtabitat. Legit - 
imd ton separationc /add, ipsa sibi domicilium instruct? 

% 505 b. Boullenois has spoken with so little clearness 
and precision on this subject,, that it is not very easy to 
say with entire exactness, what is his opinion. From the 
best examination, which I have been able to make of his 
various discussions of this subject in his different works, 
he seems to have thought, (1.) That the law of the actual 
domicil of the parents of a minor constituted the rule to 
regulate the succession to the minor if he died during his 
minority, although it was not the domicil of his birth, but 
was acquired by his parents afterwards. (2.) That the 
like rule did not apply to the case of a minor under tute¬ 
lage ; and that his guardian could-*not by a change 1 of 
domicil change the succession to the property of the 
minor. (3.) That, hence.-if a minor, following the change 
of domicil of his parents, should die, his movable estate 
would be governed by the law of succession of the new 
domicil, if there, was no fr$ud in the removal. (4.) But 
that there was no reason, why a minor Height not be 


1 Bynkers. Quest. Jur. Priv. Lib. 1,'ch. 1G, p. 182, 183, edit. 1744. 
a Burgundus, Tract. 2, n. 34, p. 80, 81.* 

CONFL. 70 
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reputed domiciled in the domicil of his guardian, so far 
as the law of that domicil would confer on him particu¬ 
lar faculties or privileges; .and that, therefore, if the law 
of the domicil of the guardian would give him the power 
of making a testament of his movables, he might make 
one conformable to that law; for it is but just, that, in 
such a case, a person domiciled there, even although a 
minor, should be held subject to the real laws, or laws in 
* rem , of the place, where he is domiciled without fraud. 1 

1 Boullenois, Dissert, sur Quest, de la Contrar. des Lois, Quest. 2, p. 59 to 
02 ; 2 Boullenois, Observ. 32, p. 49 to 53. — It may not be unacceptable to 
give some extracts from Boullenois in this place. lie says in bis Dissertations: 
Bn effet., il y a plusieurs raisons, pour lesquelles le dernier domicile du pere 
doit regier la succession mobiliare du fils, lorsqu’il decode on minorite. La 
premiere est, quo le tils mincur tombant sous la puissance d’autrui, on n’a pas 
voulu qu’il put dependre d’un Tuteur de clianger fordo de suceeder an mineur 
on lui taisant changer de domicile; cn sorte qu’on n’a pas eru <pi’un Tuteur 
dut avoir la liberte de donner ou d’otcr aux horitiers presomptifs. La seeonde 
est, (ju’un mineur a raison do sa minorite est ton jours presume grevd et charge 
de fidei-connnis .envoi’s Jes heritierfc de eelui de qui il a recu les biens <[ui doivent 
composer sa succession, et un Tuteur ne doit pas avoir le pouvoir de deroger a 
ectte espece de fidei-oommis. Again he says : Sur le ebangemeut de domicile 
d’un mineur en ec qui touche ses biens, il seinble qu’il y auroit quclque con¬ 
sideration il faire. Il paroitroit assez convenablc que la succession d’uu mineur 
au-dcssus do la pleine puberte fut reglee par le domicile de ses pere et mere. 
Quo des qu’il est pourvu par marriage, il puissc sc ehoisir tel domicile quo bon 
lui semblera, et que sa succession mobiliare soit regie par ce domicile. Quo le 
lils mineur cn suivant le domicile du pere, ou de la mere survivanto, sa succes¬ 
sion mobiliare soit parojllcment assujettie aux Loix de ce nouveau domicile, 
pourvu quo d’ailleurs il n’y ait point de fraude : Que pout faire de mieux un 
mineur que de continuer de vivre sous l’education de eelui de ses pere et mere 
que Dieu lui a conserve, et des qu’il y a prudence et justice dans ectte con- 
duite, ce nouveau domicile devient une demeure juste et legitime pour le 
mineur, dont la succession mobiliare doit suivre le sort. Que le fils mineur qui 
fait trafic de Merchandises, et qui pour ce, s’est. choisi un domicile soit pareille- 
ment en ce qui touche ses biens mobiliors, assujetti it la Loi du lieu qui a ete le 
centre do sa fortune, et ecla paroit indispensable quand le bien du mineur est 
un bien d’industrie. Il n’y a pas d’inconvenient qu’un mineur soit repute 
domieilie au domicile de son Tuteur, quant aux facultes partieulieres que la 
Loi de ce domicile peut lui donner; e’est pour quoi si par la Loi du domicile 
de son Tuteur il a faculte de tester de ses meubles, il pourra tester conformc- 
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§ 505 c. On the other hand, Mornac, Christinscua, 
Bouhier, and Pothier, maintain the opinion in unequiv- 


mcnt Si cette Loi. II est juste dans ce cas qu’un doniicilic, meine niineur, 
subisse les Loix ])ures ret 1 lies da lieu ou il cat domicilid sans fraude. Mais 
quant ii son etat do majenr, ou do niineur, on ne s^auroit le faire dependre quo 
de la Loi de son origine, par les raisons qui out etc cydevant allegudes. Boul- 
lenois, Diss. do la Contrar. deft Lois, Quest* 2, p. 59, Gl, 62. In his larger 
Treatise, lie says : An surplus, ce (pie nous disons iei pour le cas do la succes¬ 
sion mobiliare ah intestat, doit-il avoir lieu pour lc cas d’un testament? S’il 
s’agissoit, par exciuple, de savoir si le niineur incapable de tester par la Loi de 
son domicile de droit, le pourroit en vertu de la Loi de son domicile de liiit. 
L'Auteur des Observations sur Ilenrys, observe loco citato, (pie si des cnfai)ts 
mincurs sont mis sous la tutelle d’un Lyonnois ils pourront faire un testament, 
lorsqu’ils seront parvenus a la puberte, parce quo les mineurs suivent, a eet 
egard, le domicile de lour tnleur. II dit qu’il l’a ainsi deeide en*eonsultation, 
avec M. Severt, pour le testament du Servieres, fait a 1’iigc de dix-huit ans. 
Son pere s’etoit marie ct etabli a Paris : apres son deees et celui de sa senune, 
ses enfants, qui etoient en bas iige, furent mis sous la tutelle de Charles Groflier, 
leur onclo paternel, domicilid en Lyonnois. Le sieur de Servieres fils, avant 
que de partir ]iour l’annee, ou il fut tue, fit son testament au profit d’une de 
ses sa*urs:.il fut conleste par une autre sccur, et la decision sut pour le testa¬ 
ment. M. le P. Bouhier, eh. 21, n. 4, n’adopte pas cettc decision, et j'avoue 
qu’ellc n’ost pas sans difficulte. En efiet, puisque la Loi determine le domicile 
du niineur, par lc domicile du pere, je parlc d’un mineur non etabli, pour quoi 
lui donner deux domiciles, l’un pour rdgler sa succession mobiliare, et l’autre 
pyur rdgler sa eapaeitd personmdle de tester? Il n’y a, comme nous venons 
de le dire, que lc domicile de la personne qui puissc remire capable celui qui 
est incapable ; et puisque lc domicile du mineur est fixe au domicile du pere, 
comment celui de fait, qu’il peut avoir partout ailleurs, peut-il affeeter sa per¬ 
sonne, preferablemont it son domicile do droit qui est nijeessairement, scion la 
Loi, son vrai domicile ? D’ailleurs un testament tpportc toujours^un ehange- 
meut dans la succession legale du testatcur, ct la Loi du domicile de droit qu’a 
le mineur, nc lui pennet pas de disposer, de ses biens, ct de changer rien dans 
sa succession! Mais pour le soutien de la decision de MM. Severt ct Breton- 
nicr, deux savants Consultants, ne peut-on pas repondre que le mineur est 
dans son devoir, quand il denieurc avec son tuteur qui est charge de son edu¬ 
cation, qu’il y demeure nceessairement ct sans fraude? A la bonne heurc <pie 
le domicile de son pere regie sa succession ab intestat; e’est l’interet (les heri- 
tiers qui l’a vouhi ainsi, ct e’est pour cela qu’il retient le domicile de son pere. 
Mais si le marriage, si ^emancipation permettent il un mineur de changer de 
domicile, comme en convient M. Bouhier luimemc, ct que dans ce cas, le 
mineur puisse tester eonformement it la Loi du domicile qu’il s’est choisi, pour- 
quoi ne veut-on pas pareille chose dans le cas ou le mineur passe, par neces- 
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ocal terms, that the domicil of a minor, so far as it 
regards his succession to his estate, cannot be changed 
by his guardian. Mornac says : Qucesitum est, mortno im- 
pubere, de cujus bonis mobilibus agitur , quod spectari debeat iHius 
domicitium, ntrum pains et matris, an tut oris, apnd quern dc- 
fimcfus est; clique id, quia locus domicilii parcntum, et locus 
domicilii tutoris contrarias, 9 quoad successiones mobilium, diver - 
sasque eonsnetudincs fcrant. Vidcbatur nommllis constif uendum 
domicilium in cedibus tutoris, nt qui patrem referret . Prccvaluit 
vero eornm sententia, qui domicilium minoris prccscrtim eo casu 
in loco ongiiiis,'id est, in cedibus yiatcrnis ac maternis collocan- 
dum dicerent. Cum enim domicilium quatuor modis contrald 
soleat, natura, ac origine , item voluntate, ac concilio, deinde con- 
ventione, ant ex necessitate muneris. Solum ex his naluralc 
domicilium minori superest, locus scilicet, in quo ipse crcvent, 
parentesque defeeennt; absurdumqne aliud fuerit uffingere mi¬ 
nori in cccteris, quod ipse per wtatem non habcat illigendi nempe 
domicilii consilium. Imo et. prteslaretur ansa intention tuloribus 
fraudandi reros mobilium minoris intercuntis hoeredes, transfer- 
eniibus scilicet domicilium in loca, qnibus succcssura sibi vidcrent 
ex patriis monbus, inlcrcuntc valetudinario minore desidcria? 
ChristinsDus adopts the very language of Mornac on this 


site, et sans fraudo, dans le domicile de son tuteur ? II est vrai que dans le 
eas du marriage et do l’emancipation, la succession mobiliare de co mineur sc 
reglera par la Loi de son domicile de clioix, et que je n’en dirai pas de memo 
par rapport a 1111 mineur qui n’est ni marie, ni emancipe; mais ce que je ne 
dirai pas pour le eas de la succession ab intestat, parcc qu’il y a unc Jurispru¬ 
dence forinee it cot egard, je puis le dire pour le cas du testament, parce que 
la Loi n’a rien decide hVdessus, et qu’il scmble juste de laisser it un mineur, 
quo la mort previent, uno capacite que lui donne la Loi on il demeure actuelle- 
ment, sans fraude. Neanmoins le premier avis me paroit le meilleur; un 
mineur hors le domicile de son perc, avee son tuteur, Jiabite avec lui; mais il 
n’est pas proprement domieilid avee lui; il sdjourne en attendant sa majoritd; 
e’est un plaideur qui attend lit que le temps lui fasse gagner son proces.” 
v2 Boullcnois, Observ. 32, p. 51 to 53; ante, § 44, note 2, p. 44. 

1 Mornaeei, Observ. ad Cod. Lib. 3, tit. 20, Tom. 3, p. 558, edit. 1721. 
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subject . 1 Bouhier is equally direct and positive; hold¬ 
ing, that the minor retains the domicil or his parents, 
and that it cannot be changed by his guardian. He says 
that the inviolable rule .of the law in Burgundy is, that 
the domicil of minors in respect to the succession to their 
property, cannot be changed by their guardians during 
their minority; and he reasons out the doctrine at large . 2 
Pothier takes a distinction between the case of the domi¬ 
cil of a parent from the change of domicil of a guardian ; 
and holds, that in the former case, if a*change is made 
without fraud, the minor follows the domicil of his 
parents and of the survivor. But in the case of a guar¬ 
dian no such effect follows; for the minor is no part of 
the family of the guardian, but is like a stranger there, 
and only for a time (ad ternpns.)* 

1 Christin. Deeis. 170, Tom. 2, p. 204. 

- Boulder, Coufc. do Bourg. eh. 21, § 3, pi 3S3; Id. ch. 23, § 160 to § 1G7, 
p. 411, 402. 

3 Boulder, Coutunu* d’Orleans, Tntrod. n. 17. lie uses there the followin'! 

« ° 
language. “ II nous suflit do dire, quo les mineurs no eomposent pas la fainille 

do lour tuteur, oonime les enfans eomposent la famille de lour pore : ils sont 

dans la maison de lour tuteur commc dans une maison et range re; ils y ont ad 

tompiis, pour lc temps (pie doit durer la tiitolle; par consequent le domicile de 

lour tuteur n’est pas lour vrai domicile, ct ils nc peuveut Giro censes en avoir 

d’autre quo le domicile paternel, jusqu’it ce qu’ils soient devenus en age de s’en 

etablir uu eux-memes par lour propre ehoix, etqu’ih^l’aicnt ed'eetivement etabli. 

II n’en est pas <lc memo de la mere: la puissance paternelle etaut, dans notre 

Droit, different en ccla du Droit Remain, commune au pere ct ii la mere, la 

mere, apres la mort de son mari, succede au droits et ii la qualitc de chef de la 

famille, qu’avoit son mari vis-a-vis de lours enfans: son domicile, quelque part 

qu’elle juge de lo transferer sans fraude, doit done etre celui de ses enfans, 

jusqu’a ce qu’ils aient pu s’en choisir un, qui leur soit propre. II y auroit 

fraude, s’il nc paroissoit aucune raison de sa translation de domicile, (pie cello 

do se procurer des avantages dans les successions mobiliares de ses enfans. 

Les enfans suivent le domicile, quo. leur mere s’etablit sans fraude, Jorsque ce 

domicile lui est propre, ct quo, demeurant en viiluite, clle conserve la qualite 

de chef de famille: mais lorsqu’elle se remirie, quoiqu’elle acquorie le domicile 

de son second mari cn la famille duquel elle passe, cc domicile do son second 

70 * 
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§ 506. The same question lias occurred in England ; 
and it was on that occasion held, that a guardian may 
change the domicil of his ward, so as to affect the right 
of succession, if it is done bond, fide and without fraud. 1 
In that case the father, a native of England, died intes¬ 
tate, domiciled in Guernsey, leaving a widow and infant 
children by her, and also by a former wife. The w'idow, 
after his death, was appointed guardian of her own chil¬ 
dren, and in conjunction with the guardian of the chil¬ 
dren of the first marriage, sold their estate in Guernsey, 
and invested the amount in the English funds, and after¬ 
wards removed to England with the children. On the 
death of some of the children under age, the question 
arose, whether their shares were distributable by the law 
of England, or by that of Guernsey ; and it was decided 
by the Master of the Bolls (Sir William Grant), that it 
was to be by the law of England. On that occasion the 
learned Judge said: “Here the question is, whether, 
after the death of the father, children, remaining under 
the care of the mother, follow fhe domicil which she may 
acquire, or retain that which their father had at his death, 
until they are capable of gaining one by acts of their 
own. The weight of authority is certainly in favor of 
the former proposition. It has the sanction both of Voet 
and Bynkershoek; Jlic former, however, qualifying it by 
a condition, that the domicil shall not have been changed 
for the fraudulent purpose of obtaining an advantage by 
altering the rule of succession. Pothier, whose authority 


mari ne sera pas celui <le ses enfans, qui no passent pas eomme ellc en la 
famillc de leur beau-pere; C’est pourquoi ils sont censes continuer d’avoir leur 
domicile au lieu on l'avoit leur mere avant que de se reinaricr, commc ils 
sdroient censes le eonserver, si elle etoit mortc.” 

1 Potinger v. Wightman, 3 JMeriv. It. 67; Robertson on Personal Succes¬ 
sion, 197 to 202. 
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is equal to that of either, maintains the proposition, as 
thus qualified. There is an introductory chapter to his 
treatise on the Custom of Orleans, in which he considers 
several points, that ar^ common to all the customs of 
France, and, among others, the law of domicil. He holds, 
in opposition to the opinion of some jurists, that a tutor 
cannot change the domicil of his pupil; but he considers 
it as clear, that the domicil of the surviving mother is 
also the domicil of the children, provided it be not with 
a fraudulent view to their succession, that she shifts the 
place of her abode. And he says, that such fraud would 
be presumed, if no reasonable motive could be assigned 
for the change. There never was a case, in which there 
could be less suspicion of fraud than the present. The 
father and mother were both natives of England. They 
had no long residence in Guernsey; and after the father’s 
death, there was an end of the only tie which connected 
the family with that island. That the mother should re¬ 
turn to this country, and bring her children with her, was 
so much a matter of course, that the fact of her doing 
so can excite no suspicion of an improper motive. I 
think, therefore, the Master has rightly found' tlie de¬ 
ceased children to have been domiciled in England. It 
is consequently by the law of this country that lbe suc¬ 
cession to their personal property yiust be regulated.” 1 


1 Potingcr v. "Wightman, 3 Mcriv. R. 79, 80. — Mr. Burge on this subject 
remarks: “The domicil of choice being that which the person himself estab¬ 
lishes, it can only be acquired by him who is sui juris. It cannot, therefore, be 
acquired by a lunatic or minor. The domicil of the father, or of the mother, 
being a widow, is that of the child, and a change by either of those parents of 
their former domicil, would necessarily operate as a change of the child's dom¬ 
icil. It is, however, only during the mother’s widowhood, that she could 
change the domicil of her jnfant. The domicil, which she acquired on her sec 
ond marriage, would not become that of the infant; but his domicil would con¬ 
tinue to be that, whieh the mother possessed previously to her second marriage. 
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This doctrine has also been recognized as the true doc¬ 
trine in America. 1 

§ 507. Secondly; in relation to executors and adminis¬ 
trators. According to the Roman law, which made no 
distinction in this respeqt between movable and immov¬ 
able property, the title “ heir,” was indiscriminately ap¬ 
plied to every person, who was called to the succession, 
whether he was so called by the act of the party, or by 
operation of law. Thus, the person, who was created 
universal successor by a will, was called the testamentary 
heir (hares factus), and the next of kin by blood, in cases 


The power which the parent thus possesses, of changing the domicil of his 
child, is assimilated to that which the guardian of an infant possesses, of bind¬ 
ing him by contracts, entered into by him on behalf of the infant. But this 
power, it is said, must be exercised by the parent bona fide. If he changed 
the domicil of the child, who was sick, with no other apparent objection, than 
that of removing him from a place in which, according to the law of succession 
there prevailing, the parent would not succeed to the child’s estate, to another 
place, which admitted the parent to such succession, the removal would be 
deemed a fraud on the rights of Ihosc who would have succeeded, if no such 
removal had taken place, and would not be allowed to prevail. But, if the 
health of the child was such, as to afford'no expectation of his death, or if 
there was any reasonable motive for the removal, or, indeed, if the child had 
attained an age when, by the law of the place of his domicil, he had the power 
of making a testament, in which latter case there could be no ground for pre¬ 
suming any interested motive on the part of the parent, in changing his domi¬ 
cil, the removal could not be impeached.” 1 Burge, Comm, on Col. and For. 
Law, Ft. J, eh. 2, p. 38, 39. Notwithstanding this weight of authority, wfiich, 
however, with one exception, is applied solely to the case of parents, or a sur¬ 
viving parent, there is much reason to question the principle on which the de¬ 
cision is founded, when it is obviously connected’with a change of a succession 
to the property of the child. In the case of a change of domicil by a mere 
guardian, not being a parent, it is extremely difficult to find any reasonable 
principle on which it can be maintained, that he can, by any change of domi¬ 
cil, change the right of succession to the minor’s properly. The reasoning of 
Bynkershoek upon the point is very unsatisfactory, while that of Mornac, 
Bouhier, and Pothier, has solid reason and justice to sustain it. See Robertson 
on Succession, p. 196 to 203. 

- 1 Guier v. O’Daniel, 1 Binn. It. 349, note; Cutts v. Haskins, 9 Mass. 543 ; 

Holyoke v. Haskins, 5 Pick. It. 20. 
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of intestacy, was called the heir at law ( hares vat ns), or 
heir by intestacy. The heir, whether consisting of one 
or more persons, and whether testamentary or by intes¬ 
tacy, was entitled by succession to all the estate of the 
deceased, whether it was real or personal; and he was 
chargeable with all the burdens and debts due from him. 1 
But inasmuch as the succession .in either case might be 
onerous, as well as profitable, the law allowed the heir, 
whether he were so by testament, or by intestacy, to re¬ 
nounce the inheritance if he pleased; or he might accept 
it with the benefit of an inventory, the effect of which 
was to exonerate the heir from any further liability, than 
the amount of the assets, or property inventoried. 2 * * * * * * 9 
These explanations are important in order fully to under¬ 
stand the reasonings of foreign jurists, and to apply them 
to the present subject; for the civil-law distinctions 
everywhere pervade the jurisprudence of continental 
Europe. 

§ 508. It will be at once seen, that the executor under 
the common law in many*respects corresponds with the 
testamentary h^r of the civil law; and that the adminis- 

1 1 Domat, B. 1, tit. 1, p. 557 ; Id. § 1, n. 1, 2, p. 558. — Domat says, that in 

France, in the Provinces which arc governed by the testamentary law, and 

not by the Homan Law (Droit ecrit), the title of heirs is given only to the 

heirs by blood, or heirs at law, and that the testamentary heirs are called uni¬ 

versal legataries. But this distinction is merely nofrnnal, and the same rules 

are applied to the universal legataries, as to the heirs by blood. 1 Domat, B. 

1, tit. I, p. 557, 558. Erskine, in his Institutes, B. 2, tit. 2, § 3, p. 102, says, 
that in Scotland, “Heritable subjects are those, (immovables), which on the 

death of the proprietor descend to the heir; and movables, those which go to 
executors, who are on that account sometimes styled haeredes in mobilibus. It 
may be also observed, that those who undertake to gather in and distribute 
among such as are interested in the succession the movable estate of a person 
deceased, in virtue of a nomination, cither by the testator, or by the Judge, 
frequently get the name of executors, because it is their office to execute the 
last will of the deceased.” See Id. II. 3, tit. 9, § 1, 2, 2G. 

9 1 Domat, B. 1, tit. 1, § 4, n. 3, 4, p. 593. 
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trator in many respects corresponds with the heir by in¬ 
testacy. The principal distinction between them, which 
is here important to be considered, is, that executors and 
administrators have no right except to the personal estate 
of the deceased; whereas the Roman heir was entitled to 
administer both the real estate and personal estate; 'and 
all the assets were treated as of the same nature, without 
any distinction of equitable assets, or of legal assets. 1 * 111 

§ 509. From what has already been said, the heir, 
whether testamentary, or by intestacy, of immovable 
property, can take only according to the Lex loci ret; or, 
in other words, he is not admissible as heir, so as to ad¬ 
minister the estate in any foreign country, unless he is 
duly qualified according to the principles, rules, and forms 
of the local law. 2 In this respect, he does not differ, either 
in regard to rights, or to responsibilities, from an heir or 
devisee, chargeable at the common law, or by statute, with 
the bond debts of his ancestor or testator. It is for the 
same reason, that a power to sell immovable property, 
given to an executor, cannot be executed, unless upon 
due probate of the will in the place where the property 
is situate, and showing that it may be lawfully done by 
the Lex loci rei sitce. 3 And if the party claims, not under 
a power, but as a devisee, in trust to sell it for the pay¬ 
ment of debts, it is also necessary, to have a like probate 
of the will. But it is not necessary, in the latter case, to 
take out letters of administration, although the devise be 
in trust to the party by the description of executor; for 
in such case he takes as devisee and not as executor; and 

1 1 Brown, Civil and Adm. Law, § 344, note. 

8 See 2 Karnes, E<p B. 3, cli. 8, § 3, p. 332; Vattcl, B. 2, eh. 8, § 109, 110, 

111 ; 1 Boullenois, Obscrv. 17, p. 242; Id. Pr. Cen. 37, p. 9; Doc dem. Lewis 
v. McFarland, 9 Cranch, ,151. 

* Wells v. Cowper, 2 Ilamm. It. 121. 
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his title is under the will, and not under the letters testa¬ 
mentary. 1 2 

§ 510. But in regard to movable estate a like rule does 
not necessarily prevail iif foreign countries, governed by 
a jurisprudence which is drawn from, or modelled upon, 
the civil law; for movables being treated as having no 
situs, and to be governed by the law of the domicil of the 
testator or intestate, the title of the heir, taking its effect 
directly from that law, is, or at least may, consistently, be 
held to carry the right to such property, wherever it may 
be locally situated, in the same manner as the title would, 
or might pass, by an assignment by the owner by an act 
inter vivos? • 

§ 511. Lord Karnes seems to take a distinction between 
the case of a testamentary heir and that of an heir by 
intestacy, asserting that the nomination of an executor 
(Imres de mobilibus , or Imres fidudanus 3 ) by the testator in 
his testament, as to his movables, is effectual all the world 
over, jure gentium , and will be sustained in Scotland; 
whereas letters of administration, in a foreign country are 
strictly territorial, and, when granted in a foreign coun¬ 
try, are not recognized in Scotland, unless they are con¬ 
firmed there by a proper judicial proceeding. 4 * It may 
be so; but Erskine lays it down as clear law, that in Scot¬ 
land neither executors nor administrators, foreign or do¬ 
mestic, are entitled to administer the estate of the de¬ 
ceased * until they have been duly confirmed by the com¬ 
petent Judge. 6 What, perhaps, Lord Karnes meant to 


1 Doc deni. Lewis v. McFarland, 9 Crancli, 151. 

2 2 Kamos, Equity, B. 3, ch. 8, § 4. 

* Ersk. Inst. B. 3, tit. 9, § 2, 26. . 

* 2 Karnes, Equity, B. 3, ch. 8, § 3; Id. § 4, p. 347, 348. 

6 Ersk* Inst. B. 1, tit. 9, § 27, 29. See Robertson on Succession, p. 263 to 

p. 273. 
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inequalities in the enforcement of their own rights from 
the peculiarities of the local law. 

§ 513. It has hence become a general doctrine of the 
common law, recognized both in England and America, 
that no suit can be brought or maintained by any ex¬ 
ecutor or administrator, or against any executor or ad¬ 
ministrator, in his official capacity, in the courts of any 
other country, except that from which he derives his 
authority to act in virtue of the probate and letters of 
administration there granted to him. 1 But if he desires 
to maintain any suit in any foreign country, he must 
obtain new letters of administration, and give new secu¬ 
rity according to the general rules of law prescribed in 
that country, before the suit is brought. 2 So, on the 


1 Bond v. Graham, i Haro, R. 482; Silver v. Stein, 1) Eng. Law and E<|. R. 
21 (! ; Verinilya v. Beatty, 6 Barbour, 481 ; Smith v. Webb, 1 Barbour, 281. 

2 Preston r. Ld. Mehille, 8 Clark &*Finn. 1, 12; Whyte r. Rose, 8 Adolph. 
Sc Ell. New 11. 498, ,007; Spratt v. Harris, 4 Hagg. Ecelos. Rep. 40.0; Price r. 
Bewluirst, 4 Mvlne & Craig, 70. The authorities to this point are now ex¬ 
ceedingly numerous and entirely conclusive. Sec Lee v. Moore, Palmer, U. 
108; Tom-ton v. Flower, 3 P. Will. 309, 870; Lawrence r. Lawrence, 8 Burl*. 
Ch. 1\. 71 ; Thorne v. Watkins, 2 Ves. 85; Atty. Gen. v. Cockrell, 1 Price, U. 
17!); Burn r. Cole, Amhler, 11. 41G ; Lowe v. Fairlie, 2 Mudd. 11. 101 ; 1 iiagg. 
Eeeles. 11. 98, 289; Mitford’s Plead. 177 (4th edit.); Fenwick v. Scars, 1 
(’ranch, 259; Dixon’s Executors r. ltamsay’s Executors, 3 Craneli, 319, 82.8: 
Kerr r. Moon, 9 Wheaton, R. 505; Armstrong v. Lear, 12 Wheaton, R. 109; 
Thompson v. Wilson, 2 N. Ilainp. R. 291 ; Wiekinson’s Administrator v. 
MeCraw, 4 Randolph, R. 158; Glenn v. Smith, 2 Gill & Johns. R. 193 ; Stearns 
t\ Burnham, 5 Greenleaf, R. 201 ; Goodwin r. Jones, 3 Mass. R. 511; Borden 
r. Borden, 5 Mass. R. 07; Stevens v. Gaylord, 11 Mass. R. 256; Langdon c. 
Potter, 11 Mass. R. 313; Dangerfield w. Thurston, 20 Martin, R. 232; Riley t. 
Riley, 3 Day, Conn. C'a*. 71; Champliu i\ Tilley, Id. 303; Treeothiek r. Aus¬ 
tin, 4 Mason, R. 10, 32; Ex parte Piequet, 5 Pick. G5 ; Holmes r. Reui-en, 20 
Johns. 11. 229, 205 ; Smith, Administrator, v. The Union Bank of Georgetown. 
5 Peters, R. 518; Campbell r. Tousey, 7 Cowen, R. 04; Logan v. Fairlie, 2 
Sim. & Stu. 285; Atty v. Bouwens, 4 Mecs. & Welsh. 171, 1!)2, 198; Tyler r. 
Bell, 1 Keen, R. 820, S29 ; 2 Mylne & Craig, 89, 109. On this occasion Lord 
Cottcnham said : u That an estate cannot be administered in the absence of a 
personal representative, and that such personal representative must obtain his 

CONFL. 71 ' * 
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other hand, if a creditor wishes a suit to be brought in 
any foreign country, in order to reach the effects of a 
deceased testator or intestate, situated therein, it will be 
necessary, that letters of administration should be there 
taken out in due form according to the local law, before 
the suit can be maintained; for the executor or adminis¬ 
trator appointed in another country is not suable there, 
and has no positive right to or authority over those 
assets,* neither is he responsible therefor. The right of a 
foreign executor or administrator to take out such new 
administration is usually admitted, as a matter of course, 
unless some special reason intervene to vary or control 
it; and the new administration is treated as merely an¬ 
cillary or auxiliary to the original foreign administration, 
so far as regards the collection of the effects and the 


right to represent the estate from the ecclesiastical court in this country, lias, I 
believe, never before been doubted. The cases of Tourton v. Flower, (3 I*. 
Wins. 369); Atkins v. Smith, (2 Atk. 63); Swift v. Swift, (1 Ball & 1>. 326); 
Attorney-General v. Coekerill, (l Price, 166) ; Lowe v. Fairlie, (2 Madd. 101) ; 
Logan v. Fairlie, (2 Sim. & Stu. 284); all proceed upon this, that the Courts 
in this country, for the security of property, will not administer the property 
of a person deceased, in the absence of a person authorized to represent the 
estate; and that they look only to the judgment of the ecclesiastical courts in 
this country, in granting probate or letters of administration, to ascertain, who 
arc so authorized ; and it is immaterial what ecclesiastical court in this coun¬ 
try has granted probate, or letters of administration, provided the state of the 
property was such as to give it jurisdiction.” But see Anderson v. Caunter, 2 
Mylne & K. 7G3, which seems not a sound authority. Lord Cottenham, in 
Tjlerr. Bell, 2 Mylne & Craig, 110, manifestly disapproved of it. 3 Burge, 
Comm, on Col. and For. Law, Pt. 2, eh. 23, § 5, p. 1010, 1011, 1012. Mr. Ch. 
Walworth, in McNamara v. Dwyer, 7 Paige, 236, 241, held, that although a 
foreign administrator could not sue, he might be sued in another State, for an 
account of the assets received under the foreign administration. Can such a 
distinction be maintained? — The Supreme Court of the United States, in 
Vaughan v. Norfchup, 15 Peters, decided against it. — S. P. Bond r. Graham, 1 
Hare, R. 482; Price v. Dewhurst, 4 Mylne & Craig, 76, 80. See Preston v. 
Lord Melville, 8 Clark & Finnell. 12, 14; Vermilya v. Beatty, 0 Barbour, 
432. 
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proper distribution of them. 1 Still, however, the new 
administration is made subservient to the rights of cred¬ 
itors, legatees, and distributees, who are resident within 
the country where it re granted; and the residuum is 
transmissible to the foreign country only, when a final 
account lias been settled in the proper tribunal where 
the new administration is grained, upon 1 the equitable 
principles adopted by its own law, in the application and 
distribution of the assets found there. 2 

1 Harvey >'• Richards, 1 Mason, R. 381; Stevens v. Gaylord, 11 Mass. R. 
25(1; Case of Miller’s Estate, 3 Rawle, It. 312. 

2 Predion /•. Lord Melville, 8 Clark & PitmeH. 12, 14. — See Ilarvey r. Rich¬ 
ards, 1 Mason, It. 381; Dawes v. Boylston, 9 Mass. R. 337;.Selectmen of 
Iloslon c. Revision, 2 Mass. R. 384 ; Richards v. Dutch, 8 Mass. R. 50G ; 
D awes r. Head, 3 Pick. It. 128; Hooker v. Ohnstcad, 6 Pick. R. 481; Davis v. 
Estcy, 8 Pick. R. 475; Jennison v. Hapgood, 10 Pick. It. 77; Stevens v. Gay¬ 
lord, 11 Mass. R. 256; Case of Miller’s Estate, 3 Itawlc, 312; Gravillon v. 
Richards, Ex’or, 13 Louis. It. 293. Many complicated (questions may grow 
out of original and ancillary administrations, some of which have been stated 
in the eases of Harvey r. Richards, 1 Masofi, R. 381, and Dawes v. Head, 3 
Pick. R. 128. The following extract, from the opinion of Mr. Chief Justice 
Parker, in the latter case, deserves <111 attentive perusal. The question there 
arose, how assets under an ancillary administration were to be disposed of in 
cases of insolvency, and of debts due to creditors belonging to the same country 
as the deceased debtor. The Chief Justice, after disposing of these particulars, 
said : “ Thus this action is determined without touching the questions upon 
which it was supposed it would turn, which are of a novel and delicate nature, 
and though often glanced at, do not appear to have been decided, either in this 
or any other State of the Union. Wc tvisli to avoid any thing which may he 
construed into a conclusive adjudication, and yet arc of opinion that it will be 
useful to throw out for consideration the results of our reasonings upon this 
subject. If the technical difficulties, upon which this cause has been decided, 
had not occurred, but the estate had been rendered insolvent here, and'a de¬ 
cree of distribution for a proportion had been issued, or if the debt of Lenox 
and Shcafe had been ascertained by a judgment, and the pleadings to a suit 
on the bond bad been the same in that ease as now, the question ovould he, 
whether the funds collected here by an ancillary administration, should be. ap¬ 
propriated to the payment of such debts, as might be regularly proved here, 
notwithstanding it was made to appear, that the whole estate was insufficient 
to pay all the debts, and that the effects here were wanted by the executor 
abroad, to enable him duly to administer the estate. It has been contended, 
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§ 513 a. In England “it is well established that, in 
the case of a British subject dying intestate in the colo¬ 
nies or in foreign countries, a prerogative administration 
extends to all the personal property of the intestate, 
wherever situate at the time of his death, whether in 
Great Britain, or in the colonies, or in any country 
abroad: and, indeed, ffom the late case of Scartli v. 
Bishop of London, it appears that, where the intestate 
dies abroad, not having goods in divers dioceses in Eng¬ 
land, but only in the diocese of London, administration 
granted to such intestate by the Consistory Court of the 
Bishop of London will be equally effectual.” 1 How far 


that this should ho done, because the administrator has given bond here in the 
same manner as if this were the original administration, and because I lie 
statute, which authorizes this administration, requires, that the Judge of Pro¬ 
bate shall settle the estate in the same way and manner as he would, if the 
original will had boon proved hero. With respect to the bond, it will bo saved 
by a faithful administration of the estate according to law; and with respect 
to the settlement by the Judge of 1 Probate, this must be understood to author¬ 
ize him to require the administrator to aecount, and that the due course of 
proceedings in the probate office shall he observed. It certainly cannot be 
construed to mean, that in all cases a final settlement of the estate shall take 
place here; if it did, then, if there were no debts here, and none to claim as 
legatees or next of kin, it would be necessary for all such to prove their right 
and receive their distributive shares bore, notwithstanding the settlement must 
in such case be made according to the laws of the country where the deceased 
had his domicil. But we think in such case it would be very clear, that llie 
assets collected here should be remitted to the foreign executor or adminis¬ 
trator ; for it seems to be a well-settled principle, that the distribution is to he 
made according to the laws of the country where the deceased was domiciled; 
and if any part is to be retained for distribution here, it will be only by virtue 
of some exception to this general rule, or because the parties interested seek 
their remedy here; in which case it might be within the legal discretion of the 
court here to cause distribution, or to remit, accoi’ding to the circumstances and 
condition of the estate. An exception to the general rule grows out of the 
duty of every government and its courts to protect its own citizens in the en- 


1 Whyte v. Rose, 3 Adolp. & Ell. (New Scries), 498, 507 ; Scartli r. Bishop 
of London, 1 Ilagg. Eccles. R. 625. 
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this doctrine is intended to be carried is not perhaps 
very clearly defined; and .certainly, if carried fully out, 


joymont of their property aud the recovery of their debts, so far as this may 
bo done without violating the equal rights of creditors living in a foreign coun¬ 
try. Tit relation to the effects found within our jurisdiction and collected by 
the aid of our laws, a regard to the rights and interests of our citizens requires, 
that those effects should be made answerable for debts due to them, in a just 
proportion to the whole estate of the deceased, and all the claims upon it, 
whatever they may be. In the several cases which have come before this 
Court, where, the legal character and effects of an ancillary administration 
have been considered, the intimations have been strong, that the administrator 
here shall he held to pay the debts due to our citizens. The cases, Richards v. 
Dutch ; Dawes, Judge, &<*. r. Boylstoj*; Selectmen of Boston v. Boylston; and 
Stevens v. Gaylord, are of this character. In all these' cases, however, we 
mu.sl .suppose the Court had reference to a solvent estate, and in such case 
there seems to he no question of the correctness of the principle*; for it would 
be but an idle show of courtesy to order the proceeds of an estate, to be sent 
to a foreign country, the province of Bengal, for instance, and oblige our citi¬ 
zens to go or send there for their debts, when no possible prcjudic# could arise 
to the estate, or those interested in it, by causing them to be paid here; and 
po«*ibly the same remark may be applicable to legacies payable to legatees liv¬ 
ing lien*, unless the circumstances of the estate should require the funds to be 
sent abroad. Whether citizens of other States claiming payment of their 
debts of the administrator here, are to be put upon the same footing with citi¬ 
zens of Massachusetts, by virtue of*the privileges and immunities secured to 
them hv tin* Constitution of the United States, is a point which we do not now 
decide. But without doubt the courts of the United States, having full equity 
powers, would enforce, payment upon the principles above stated, where there 
is uo suggestion of insolvency of the estate. There would be no doubt, we 
think, that payment of debts by the administrator here, after sufficient proof, 
that they were due, and an allowance of his account therefor by the Probate 
Court with proper notice, would be faithful administration according to the 
condition of his bond, and would be a proper way of accounting to the princi¬ 
pal administrator abroad. In regard to effects thus collected within our juris¬ 
diction, belonging to an insolvent estate of a deceased person having his domi¬ 
cil abroad, the question may be more difficult. We cannot think, however, 
that in any civilized country, advantage ought to be taken of the accidental cir¬ 
cumstance of property being found within its territory, which may be reduced 
to possession by the aid of its courts and laws, to sequester the whole for the 
use of its own subjects or citizens, where it shall be known, that all the estate 
and effects of the deceased are sufficient to pay his just debts. Such a doc¬ 
trine would be derogatory to the character of any government. Under the 
English bankrupt system, foreigners as well as subjects may prove their debts^ 

71 * 
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it may materially, impair the general doctrine as to the 
necessity of local administrations, as well as trench upon 


and share in the distribution. Without doubt, in other foreign countries, where 
there is a cessio bouorum, or other process relating to bankrupt’s estates, the 
same just principle is adopted. It was so under our bankrupt law, while that 
was in force, and no reason can be suggested why so honest and just a princi¬ 
ple should not be applied in the dase of insolvent estates of deceased persons. 
It is always practised upon in regard to persons dying within our jurisdiction, 
having had their domicil here ; that is, creditors of all countries have the same 
rights as our own citizens, to file their claims and share in the distribution. 
There cannot be, then, a right in any one or more of our citizens, who may 
happen to be creditors, to seize the whole of the effects which may be found 
here, or claim an appropriation of them to the payment of their debts, in ex¬ 
clusion of foreign creditors. It is said this is no more than what may be done 
by virtue of bur attachment law, in regard to the property of a living debtor 
who is insolvent. But the justness of that law is very questionable, and its 
application ought not to be extended to cases, by analogy, which do not come 
within its express provisions. What then is to be done with the effects col¬ 
lected here belonging to an insolvent estate in a foreign country ? Shall they 
bo sent home in order to be appropriated according to the laws of that coun¬ 
try ? This would often work gre/it injustice, and always great inconvenience, 
to our own citizens, whose debts might not be large erftmgh to bear (be ex¬ 
pense of proving and collecting them abroad ; and in countries where then? is 
no provision for an equal distribution, tHc pursuit of them might be wholly 
fruitless. As in Great Britain, our citizens, whose debts would generally be 
upon simple contract, such as bills of exchange, promissory notes, accounts, 
&c., would be postponed to creditors by judgment, bond', &c., and even to other 
debts upon simple contract which might be preferred by the executor or ad¬ 
ministrator. Jt would seein too great a stretch of courtesy to require the 
effects to be sent home, and our citizens to pursue them under such disadvan¬ 
tages. What then shall bo done to avoid, on the' one hand, the injustice of 
takiug the whole funds for the use of our citizens to the prejudice of foreigners, 
when the estate is insolvent, and on the other, the equal injustice and greater 
inconvenience of compelling our own citizens to seek satisfaction of their debts 
in distant countries ? The proper course would undoubtedly be, to retain the 
funds here for a pro rata distribution, according to the laws of our State, 
among the citizens thereof, having regard to all the assets, either in the hands 
of the principal administrator, or of the administrator here, and having regard 
also to the whole of the debts, which by the laws of either country are payable 
out of those assets, disregarding any fanciful preference which may be given 
to one species of debt over another, considering the funds here as applicable 
to the payment of the just proportion due to our own citizens; and, if there 
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the rights of foreign creditors and foreign governments. 
Is it meant to be said, that if personal property is in a 


be any residue, it should be remitted to the principal administrator, to be dealt 
with according to the laws of his own country, tho subjects of that country, if 
there be any injustice or inequality in the payment or distribution, being 
bound to submit to its laws. The only objection which can be made to this 
mode of adjusting an ancillary administration upon an insolvent estate, is the 
difficulty and delay of executing it. The difficulty would not be greater than 
in settling many qther complicated affairs, where many persons have interests 
of different kinds in the same funds. The powers of a court of Chancery are 
competent to embrace and settle all cases of that nature, even if the powers of 
the Court of Probate are not sufficiently extensive; which, however, is not 
certain. The administrator here should be held to show the condition of the 
estate abroad, the amount of property subject to debts, and the amount of 
debts, and a distribution could be made upon perfectly fair and Equitable prin¬ 
ciples. The delay would undoubtedly be considerable, but this would not be 
so great an evil as either sending our citizens abroad upon a forlorn hope to 
see the fragments of an insolvent estate, or paying the whole of their debts 
out of the property without regard to the claims of foreign creditors. And if 
the Probate Court lias not sufficient power to make such an equitable adjust¬ 
ment, a bill in equity, in which the administrator here should be the principal 
respondent, would probably produce the desired result, and then time and op¬ 
portunity could be given to make known the whole condition of the estate, and 
all persons interested might l>e lizard betbre any final decree; in the mean 
time the administrator could be restrained from remitting the funds until such 
decree should be passed.” Dawes u. Head, 3 Pick. 11. 143 to 148. 

The, following extracts are made from the opinion of the Court in Ilarvey v. 
llicliards. “ One objection urged against the exercise of the authority of the 
Court, is, that, as national comity requires the distribution of the property ac¬ 
cording to the law of the domicil, the same comity requires that the distribution 
should be made in the same place. This consequence, however, is not admit¬ 
ted ; and it has no necessary connection with the ‘preceding proposition. The 
rule, that distribution shall be according to the law of the domicil of the de¬ 
ceased, is not founded merely upon the notion, that movables have no situs, 
and therefore follow the person of the proprietor, even interpreting that maxim 
in its true sense, that personal property is subject to that law which governs 
the person of the owner. Nor is it,-perhaps, founded upon the presumed in¬ 
tention of the deceased, that all his property should be distributed according to 
the law of the place of his domicil, with which he is supposed to be best ac¬ 
quainted and satisfied; for the rule will prevail even against the express inten¬ 
tion of the deceased, unless the mode in which that intention is expressed 
would give it legal validity as a will. It seems, indeed, to have had its origin 
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foreign country at the death of the intestate, it may be 
removed from thence, and administered under a prerog- 


in a more enlarged policy, founded upon the general convenience and necessi¬ 
ties of mankind; and in this view the maxim above stated flows from, rather 
than guides the application of that policy. The only reason, why any nation 
gives effect to fbreign laws within its own territory, is the endless embarrass¬ 
ment which would otherwise be introduced in its own intercourse with foreign 
nations. The rights of its own eiVizens would be materially impaired, and, in 
many instances, totally extinguished, by a refusal to recognize and sustain the 
doctrines of foreign flaw. The case now under consideration is an illustration 
of the perfect justice and wisdom of this general practice of nations. A per¬ 
son may have movable property and debts in various countries, each of which 
may have a different system of succession. If the law rei sitae were generally 
to prevail, it would be utterly impossible for any such person to know in what 
manner his property would be distributed at his death, not only from the un¬ 
certainty of ifi5 situation from its own transitory nature, hut from the imprac¬ 
ticability of knowing with minute accuracy, the law of succession of every 
country, in which it might then happen to be. He would be under the 
same embarrassment, if he attempted to dispose of his property by a testa¬ 
ment ; for lie could never foresee, where it would be at his death. Nay, 
more, it would be in the power of his debtor, by a mere change of liis own 
domicil, to destroy the best digested will; and the accident of a moment 
might destroy all the anxious provisions of an excellent parent for his whole 
family. Nor is this all. The nation itself, to which the deceased belonged, 
might be seriously affected by the loss of his wealth, from a momentary ab¬ 
sence, although his true home was in the centre of its own territory. These 
arc great and serious evils, pervading every class of the community, and 
equally affecting every civilized nation. But in a maritime nation, depend¬ 
ing upon its commerce for its glory and its revenue, the mischief would be in¬ 
calculable. The common and spontaneous consent of nations, therefore, estab¬ 
lished this rule from the noblest policy, the promotion of general convenience 
and happiness, and the avoiding of distressing - difficulties, equally subversive 
of the public safety and private enterprise of all. It flowed from the same 
spirit, that dictated judicial obedience to the foreign commissions of the ad¬ 
miralty. Sub mututD vicissitudinis obtentu, damus petimusque vieissim, is the 
language of the civilized world on this subject. There can be no pretence, 
that Jthe same general inconvenience or embarrassment attends the distribution 
of foreign effects according to the foreign law by the tribunals of the coun¬ 
try, where they are situate. Cases have been already stated, in which 
great inconvenience would attend the establishment of any rule, excluding 
such distribution. It may bo admitted also, that there are cases, in which it 
would be highly convenient to decline the jurisdiction and remit the parties to 
the forum domicilii. Where there are no creditors here, and no heirs or lega- 
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ative administration in England, or administered in Eng¬ 
land without such a removal, and in either case be 


tees here, but all are resilient abroad, there can be no doubt, that a court of 
equity would direct the remittance of the property upon tho application of any 
competent party. Tho correct result of these considerations upon principle 
would seem to be, that whether the Coqrt here ought to decree distribution or 
remit the property abroad, is a matter, not gf jurisdiction, but of judicial dis¬ 
cretion, depending upon the particular circumstances of each case; that there 
ought to be no universal rule upon this subject; but that every nation is bound 
to lend the aid of its own tribunals for the purpose of enforcing the rights of 
all persons, having a title to the fund, when such interference will not be pro¬ 
ductive of injustice or inconvenience, or conflicting equities. It is further 
objected, that a rule, which is to depend for iLs application upon the particular 
circumstances of each case, is too uncertain to be considered a safe guide for 
general practice. But this objection affords no solid ground for declining - the 
jurisdiction, since there are an infinite variety of eases, in which no general 
rule has been or can be laid down, as to legal or equitable relief, in the ordi¬ 
nary controversies before judicial tribunals. In many of these, the difficulty is 
intrinsic in the subjeet-matter; and where a general rule cannot easily be 
extracted, each case must, and indeed ought to, rest on its own particular cir¬ 
cumstances. The uncertainty, therefore, is neither more nor less than belongs 
to many other complicated transactions of hftman life, where the law adminis¬ 
ters relief ex ajque et bono. Another objection, addressed more pointedly to 
a class of cases like the present, is ^lie difficulty of settling the accounts of the 
estate, ascertaining the assets, what debts are separate, what desperate, and, 
finally ascertaining what is the residue to be distributed, and who arc the next 
of kin entitled to share. And to add to our embarrassment, we are told, that 
we cannot compel ihe foreign executor to render any accounts in our courts. 
I agree at once, that this cannot be done, if lie is not here; but I utterly deny, 
that the administrator here cannot be compelled to account to any competent 
Court for all the assets, which he has received under the authority of our laws. 
And if the foreign executor chooses to lie by, and refuses to render any 
account of the foreign funds in his hands, so far as to enable the Court here to 
ascertain whether the funds arc wanted abroad for the payment of debts or 
legacies, or not, he has no right to complain, if the Court refuses to remit the 
assets, and distributes them among those who may legally claim them. And 
as to settling the estate, or ascertaining who arc the distributees, there is no 
more difficulty than often falls to our lot in many eases, arising under the 
ordinary probate proceedings. All these objections are, in fact, reasons for 
declining to exercise the jurisdiction in pai*ticular eases, rather than reasons 
against the existence of the jurisdiction itself. It seems, indeed, admitted by 
the learned counsel for the defendant, that, if there be no foreign administra¬ 
tion, it would be the duty of the Court to grant relief upon an administration 
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obligatory upon the foreign government, and pass a 
perfect title to the property ? 

§ 514. But although an executor or administrator, 
appointed in one State, is not in virtue of such appoint¬ 
ment entitled to sue, nor is he liable to be sued, in his 
official capacity in any other State or country; yet there 
are many other questions, which may require considera¬ 
tion, and in which a conflict of laws may arise in differ¬ 
ent countries. In the first place, let us suppose, that an 
executor or administrator should go into a foreign coun¬ 
try, and, without there taking out new letters of adminis¬ 
tration, should there collect property, effects, and debts 
of his testator or intestate, found or due there; the ques¬ 
tion might arise, whether he would not thereby, to the 


taken here. Yet every objection, already urged, •would apply with as much 
force in that, as in the present case. The property would be to be distributed 
according to the foreign law of the deceased’s domicil. The same difficulty 
would exist, as to ascertaining the debts and legacies, and the assets and dis¬ 
tributees entitled to share. But it is said in the case now put, the administra¬ 
tion here would be the principal administration, whereas in the case at bar, it 
is only an auxiliary or ancillary administration. I have no objection to the 
use of the terms principal and auxiliary, as indicating a distinction in fact as 
to the objects of the different administrations; but we should guard ourselves 
against the conclusion, that therefore there is a distinction in law as to the 
rights of parties. There is no magic in words. Each of these administrations 
may be properly considered as a principal one, with reference to the limits of 
its exclusive authority; and pach might, under circumstances, justly be deemed 
an auxiliary administration. If the bulk of the property, and all the heirs 
and legatees and creditors were here, and the .foreign administration were only 
to recover a few inconsiderable claims, that would most correctly be denom¬ 
inated a mere auxiliary administration for the beneficial use of the parties 
here, although the domicil of the testator were abroad. The converse case 
would of course produce an opposite result. But I am yet to learn, what 
possible difference it can make in the rights of parties before the Court, 
whether the administration be a principal or an auxiliary administration. 
They must stand upon the authority of the law to administer or deny relief, 
under all the circumstances of their case, and not upon a mere technical dis¬ 
tinction of very recent origin.” Harvey v. Richards, 1 Mason, R. 381. See, 
also, Qranvilon v. Richard's Ex'or, 13 Louis. R. 233. 
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extent of his receipt and collection of such assets, be 
liable to be sued in the courts of that country by any 
creditor there. Upon general principles it would seem, 
that he would so be liable; and, upon the principles of 
the common law, he would be liable as an executor do 
son tort, or person intermeddling with such assets without 
any rightful authority, derived from the local authorities 
under a new grant of administration there. For it would 
not lie in his mouth to deny, that he had rightfully 
received such assets; and he could not rightfully receive 
them except as executor. 1 It would be quite a different 
question, whether the payment of any such debts, or the 
delivery of any such property or effects to him by the 
debtors, or by other persons, owing or possessing the 
same, would be a valid payment or discharge of such 
persons therefrom, or would confer any title to the same 
upon such executor or administrator, at least against any 
executor or administrator, subsequently appointed in 
such foreign State or country, and contesting the right 
or title. 2 Upon that question, there is much room for 
discussion and doubt, notwithstanding what has been 
asserted in some of the tribunals acting under the com¬ 
mon law. 3 For it is exceedingly clear, that the probate 
grant of letters testamentary, or of letters of administra¬ 
tion, in one country, give authority to collect the assets 
of the testator or intestate only in that country, and do 
not extend to the collection of assets in foreign countries; 
for that would be to assume an extraterritorial jurisdic¬ 
tion or authority, and to usurp the functions of the foreign 
local tribunals in those matters. 4 It is no answer to the 

1 Campbell v. Touscy, 7 Cowen, R. 64. 

* Preston v. Lord Melville, 8 Clark & Fin. I, 12, 14. 

3 Doolittle v. Lewis, 7 Johns. Clt. R. 45, 49; post, § 515. 

4 See Pond, Administrator, v. Makepeace, 2 Mete. R. 114 ; Preston v. Lord 
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objection to say, that the effects of the testator or intes¬ 
tate are assets, wherever they are situated, whether at 
home or abroad; and that such effects as .are in a foreign 
country at the time of the death of the testator or intes¬ 
tate, although they remain and are wholly administered 
there by the executor, are equally assets. Doubtless this 
is true; but the question is not, whether they are assets 
or not; but who is clothed with authority to administer 
them ; and this must be decided by the local jurisdiction 
where they are situated ; for the original administration 
has no extraterritorial operation. 1 

Melville, 8 Clark & Finnell. 1, 12, 14. See Attorney-General v. Bouwens, 
4 Mecs. & W^lsb. 171, 190, 191, 192. On this occasion Lord Abinger said: 
“ Whatever may have been the origin of the jurisdiction of the ordinary to 
grant probate, it is clear, that it is a limited jurisdiction, and can be exercised 
in respect of those effects only which he would have had himself to administer 
in case of intestacy, and which must therefore have been so situated as that he 
could have disposed of them in pios usus. As to the locality of many descrip¬ 
tions of effects, household and njovablo goods, for instance, there never could 
be any dispute. But to prevent conflicting jurisdictions between different ordi¬ 
naries, with respect to clioses in action and titles to property, it was established 
as law, that judgment debts were assets, for the purposes of jurisdiction, where 
the judgment is recorded; leases, where the land lies; specialty debts, where 
the instrument happens to be; and simple contract debts where the debtor re¬ 
sides at the time of the testator’s death: and it was also decided, that as bills of 
exchange and promissory notes do not alter the nature of the simple contract 
debts, but arc merely evidences of title, the debts due on these instruments were 
assets, where the debtor live^J, and not where the instrument was found. In truth, 
with respect to simple contract debts, the only act of administration, that could be 
performed by the ordinary, would be to recover or to receive payment of the debt, 
and that would be done by him, within whose jurisdiction the debtor happened to 
be. These distinctions being well established, it seems to follow, that no ordinary 
in England could perform any act of administration within his diocese, with 
respect to debts due from persons resident abroad, or with respect to shares or 
interest.in foreign funds payable abroad, and incapable of being transferred 
here; and therefore no duty would be payable on the probate or letters of 
administration in respect of such effects. But, on the other hand, it is clear, 
that the ordinary could administer all chattels within his jurisdiction; and if 


1 Attor. Gen. v. Dimond, 1 Cromp. & Jerv. 35G, 370 ; ante, § 513. 
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§ 514 a . In the nett place, let tir suppose, that an 
executor or administrator appointed in the State where 
his testator or intestate died, should go into a foreign 
country, and should, without taking out new letters of 
administration, collect assets in such foreign country, 
and bring them home to # the State, from which he had 
received his original letters testamentary, or lettera of 
administration; the question might arise, whether, in 
such a case, he would be liable to account in the courts 
of the latter State for all the assets which he had so 
received in the foreign country, in the same way and 
under the like circumstances, as he would be liable to 
account for them if he had received them in the home 
State. In other words, whether they would constitute a 
part of the home assets which he is bound to administer, 


an instrument is erected of a chattel nature, capable of being transferred by 
acts dope here, and solder money here, there is no reason why the ordinary 
or his appointco should not administer that species of property. Such an 
instrument is in effect a salable chattel, and follows the nature of other chat- 
tcls as to the jurisdiction to grant jn oliate. In this case, assuming that the 
foreign governments are liable to be sued by the legal holder, there is no con¬ 
flict of authorities; for there govei nments aie not locally within the jurisdic¬ 
tion, noi can be sued here; and no act of administration can be performed in 
tills country, except in the diocese where the instruments are, which may be 
dealt with, and the money received by their sale irt this country. Let us sup¬ 
pose the case of a person dying abroad, all whose property in England consists 
of foreign bills of exchange, payable to order, wlnc^ bills of exchange are well 
known to be the subject of commerce, and to be usually sold on the Royal 
Exchange The only act of administration, which his administrator could per¬ 
form here, would be to sell the bills and apply the money to the payment of 
his debt'). In order to make titles to the bills to the vendee, he must have let¬ 
ters of administration; in order to sue in trover for them, if they are impi op- 
erly withheld from him, he must have letters of administration, (for even if 
there were a foreign administration, it is an established rule, that an adminis¬ 
tration is necessary in the country where the spit is instituted); and that these 
letters of administration must be stamped with a duty ^according to the salable 
value of the bills, the case of Hunt o. Stevens is an express authority.” Seo 
also Doolittle u. Lewis, 7 Johns Ch. R. 45, 40, 47 ; Morrell v. Dickey, 1 Johns 
Ch. R. 153. 

COtfFL. 72 
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and for which he is liable to account under the domestic 
administration according to the domestic laws. It has 
been said, that the assets so received and collected, are 
to be so'administered and accounted for, as home assets, 
by such executor or administrator. And - the doctrine 
laid down in an ancient case is*relied on for this purpose; 
where it is asserted to have been held by the Court, that 
“ if the executor have goods of the testator in any part 
of the world, they shall be charged in respect of them; 
for many merchants and other men, who have stocks and 
goods to a great value beyond sea, are indebted here in 
England; and God forbid, that those goods should not 
be liable to their debts; for otherwise,' there would be a 
great defect in our law.” 1 Now this language in its 
broad import is certainly unmaintainable in our day; for 
it goes to the extent of making a domestic executor or 
administrator liable for all assets of the testator or in¬ 
testate, which are locally situate abroad; although, as 
we have seen, he has not in virtue of the domestic let¬ 
ters of administration any authority to collect them, or 
to compel payment or delivery thereof to himself. 2 But 
the circumstances of the case called for no such doctrine. 
Tfee case was of a testator who died in Ireland, and the 
defendant, who was his executor, collected and adminis¬ 
tered in Ireland certain property of the deceased. After¬ 
wards he came to England, and was sued there by a 
creditor as executor; and the question arose, whether he 
was liable to the creditor in such suit for the assets col¬ 
lected and received by him in Ireland under the adminis¬ 
tration there. With reference, therefore, to the actual 


1 Dowdale’s Case, 6 Co. R. 47, 48; S. C. Cro. Jac. 55; cited and approved 
alftdn Brans v. Tatem, 9 Serg. & R. 252, 259. 

. ^Ante, § 8J14. 
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faScts of th« case, the more general question did arise. 
But according to the doctrine maintained in England in 
modern times, he was not at all liable to be sued in Eng¬ 
land, as executor, unde/ letters testamentary taken out 
in Ireland; and d> fortiori not for the assets received and 
administered in Ireland under that appointment. 1 The 
authority of the case may therefore well be doubted in 
both of its aspects. 2 

§ 514 b. Some of the American Courts have gone 
the^ length of recognizing, to its full extent, the doctrine 
asserted in this case; and have held, that a foreign 
executor or administrator, coming here, having received 
assets in the foreign country, is liable to be sued here, 
and to account for such assets, notwithstanding he has 
taken out no new letters of administration here, nor has 
the estate been positively settled in the foreign State. 8 
The doctrine asserted in these courts is, that such a 
foreign executor or administrator is chargeable here, as 
executor, for all the assets which he still retains in his 


1 Ante, § 314 ; post, § 515. 

* “ If, after such administration shall have been completed, any surplus 

should remain, and it shall appear that there are trusts to be performed in 
Scotland, to which it was devoted by Sir Robert Preston, it will bo for the 
Court of Chancery to consider whether such surplus ought or ought not to be 
paid to the pursuers, for the purpose of being applied in the performance of 
such trusts, and in considering that question every attention ought to be paid 
to the authority under which the pursuers have been appointed trustees, and 
the consent which led to such appointment. It is premature to decide that 
point, it being at present unascertained whether there will be any surplus of 
the personal estate in this country, or what will be the amount of it, and no 
declaration of right by the Court of Session would be binding upon the Court 
of Chancery, under whose jurisdiction the property in England is placed by 
the suits which have been instituted.** Preston v. Lord Melville, 6 Clark & 
Finn. 14. ^ 

* Swearingen's Ex'ors v. Pendleton’s Ea’ors, 4 Serg. & H 389,392 ; Evans 
r. Tatcm, 9 Serg. & Rawle, 252, 259 ; Bryan v. McGee, 2 Wash. Cir. R. 337 ; 
Campbell v. Tousey, 7 Cowen, R. 64. 
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hands, or which he has expended, or disposed of here, 
unless expended or disposed of here in the due course 
of administration, whether they were received here 0* in 
the foreign country, although he has not taken out any 
new letters of administration here. 1 There is very great 
difficulty in supporting these decisions to the extent of 
making the foreign executor or administrator liable here 
for assets received by liim abroad in his representative 
character, and brought here by him. If a foreign exec¬ 
utor or* administrator cannot sue in his representative 
character in another State for the assets of the deceased 
situate there, without new letters of administration; be¬ 
cause he derives his authority solely from a foreign 
government, which has no authority to confer any right 
upon him, except to collect and receive the assets, found 
within its own territorial jurisdiction, and to which, there¬ 
fore, he is properly and directly responsible for the due 
administration of the assets, actually collected and re¬ 
ceived in such foreign country under its exclusive ap¬ 
pointment, it is not easy to perceive how he can be suable 
in such State for such assets in his hands, received abroad 
by him under the sanction of the foreign administration, 
and by the authority of the foreign government, to which 
he is thus accountable for all such assets. One of the 
learned Courts, however, which decided the point, seems 
to have taken it for granted, that a foreign executor or 
administrator was of course suable hertffor all assets found 
in his hands. “If a foreign executor,” said the Court, 
,“is liable to be sued here, of which we apprehend there 
can be no question, he must, from the very nature of the 


1 Swearingen's Ex'ors v. Pendleton’s Ex’ors, 4 Ser g. & R. 889, 892; Evans v. 
Tatem, 9 Serg. & Rawle, 252, 259; Bryan i>. McGee, 2 Wash. Cir, R. 337; 
- Campbell v. Tousey, 7 Cowen, R. 64. 
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case, primd facie, be responsible for the assets which are 
, shown to have been in his possession within this State.” 
With great defence, that was the very point to be estab¬ 
lished by some just reasoning, founded upon the princi¬ 
ples of international jurisprudence generally recognized 
by foreign jurists, or by the uniform established doctrine 
of the common law on this subject in modern times. It 
will be found exceedingly diffidiilt to cite any modern 
authorities at the common law in support of such a do,o 
trine , 1 since no authority could be shown which supported 
it. On the other hand, there are other American author¬ 
ities which indicate a very different doctrine . 2 The mod- 


1 la the cases of Swearingen's Ex’ors r. Pendleton's Ex'ors, 4 Serg. & 
Rawl©, 389, 392, and Evans v. Tatcm, 9 Serg. & Rawlc, 252, 269, the Su¬ 
preme Court of Pennsylvania contented itself with merely affirming the doc¬ 
trine in Dowdale's Case, (6 Co. R. 47,) without any general reasoning on the 
subject. 

* The very recent case of Fay v. Haven, 3 Metcalf, 109, is directly in point. 
See Selectmen of Boston v. Boy la ton, 2 Mass. R. 384; Goodwin v. Jones, 3 
Mass. R. 514; Davis v. Estey, 8 Pick. R. 475; Dawes v. Head, 3 Pick. R. 128^; 
Doolittle v. Lewis, 7 Johns. Ch. R. 45, 47; McRae’s administrators v. McRae, 
11 Louis. R. 571. — In the case of the Selectmen of Boston o. Boylston, 2 
Mass. R. 384, 391, Mr. Justice Sedgwick, in delivering the opinion of the Court, 
after adverting to the fact, that the testator died in England, and that adminis¬ 
tration was there granted of his estate to the defendant cum testamento annexo, 
and that the defendant took out ancillary letters of administration in Massa¬ 
chusetts, where the suit was brought, and in respect whereof ho was called 
upon to account with the plaintiff's for the assets bdtli in England and America, 
said: “ The Judge of Probate has, in this case, proceeded, and in all similar 
cases must proceed, according to the powers, which are delegated to him by 
tliis statute. He can exercise no other powers. He has granted to the respon¬ 
dent administration on the estate of Thomas Boylston, lying in this government, 
with the will annexed. All the authority then, given to the administrator, is 
over the estate lying in this government. The Judge is to settle the said estate. 
What estate ? Clearly, I think, the estate lying in this government. And it 
will neither consist with the intention of the legislature, nor the purposes of 
justice, because the administrator, with the will annexed, is here, to proceed 
upon the fiction, that by his relation to the' testator, in the same capacity, in 
England, we ought to consider all the assets possessed by him there, as the 

72 * 
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ern English authorities are to the same effect. They fully 
establish the doctrine, that, if a foreign executor or ad- 


i > ^ ^ 

estate of the testator lying in this government; because the estate by the statr 
ute subjected to the control of the court of probate, and to be settled by it, 
was that which was lying here before granting the letters of administration. 
To that and to that only, do the words, and, as I think, the meaning of the 
legislature extend. The argument frbm the inconveniences of admitting the 
construction, for which the counsel for the appellants have contended, is strong 
and irresistible. It may reasonably be presumed, that the largest part of the 
testator’s estate lies in the country, where the original administration is granted; 
and that there also is tho greatest portion of claims upon it. For what pur¬ 
pose of utility is the property to be transported to a distant region, and those 
to whom it belongs compelled to follow it, for the satisfaction of their demands ? 
The expense and trouble of SUeh a procedure, while wholly unnecessary, could 
not foil to be considerable. Suppose an English merchant of great property 
and.extensive dealings to have been the testator: suppose this property to be 
principally in England, but portions of it to be left in several foreign countries, 
and that tho administrator appointed there goes to collect it, and seeks the aid 
of the foreign governments for that purpose; and they under pretence of giving 
this aid, claim an authority of drawing within Ihcir jurisdiction all the personal 
. property of the testator, and adl those who have demands upon it, or are inter¬ 
ested in it. All these governments are independent of each other; and what 
is to establish a right of precedence ? The commencement of a prosecution ? 
Sow is this to be known ? How arc the other authorities to be controlled ? If 
this is to be the construction, who will become bound for tho administrator? 
By what means can the liability of the administrator and his sureties b<? known ? 
In terms they only guarantee the settlement of the estate lying within tho com- 
mqaawealth; but in effect, if this construction be admitted, estate lying in every 
'part of the globe. It is, in our opinion, impossible, that puch could have been 
the intention of the legislature. There are innumerable other inconveniences, 
which might be, but which h is unnecessary should be pointed out” In Good¬ 
win v. Jones, 3 Mass. R. 514, 519, 520, Mr. Chief Justice Parsons in delivering 
the opinion of the Court, said: “ When any person, an inhabitant of another 
dtate, shall die intestate, but leaving real estate within this Commonwealth, it 
administration should not be granted by some judge of probate of a county, in 
Which'the estate lies, there would be no legal remedy for the creditors of the 
» deceased to avail themselves of his real estate for the payment of tho debts due 
tM. Therefore, to prevent a failure of justice, administration in such case 
must' be granted by some Probate Court here; and the administrator so ap- 
- pointed will, by virtue of lus letters of administration and of the laws, al«$ 
have the administration of all tho goods, chattels, rights, and credits of the In-' 
testate, which were within the state. And if a foreign administrator of that 



CH. XIII.] 


FOREIGN ADMINISTRATIONS. 


85 & 


* 

ministrator brings or transmits property here, which he - 
haS received sunder’ the administration abroad, or if he is 


intestate should also have the adiftinistratiou' of his personal estate here, there 
would exist two administrators of the same goods of the same intestate, inde¬ 
pendent of each other, and deriving their authority from different States, a 
consequence which cannot be admitted. But the granting of administration 
here cannot divest the foreign administrator of any rights already vested in 
him; and tlie necessary inference is, that whether administration be, or be not, 
granted in this State, an administrator appointed in another State cannot 
legally claim any interest in the goods of his intestate, which are subject to an 
administration granted in this State. And it is no objection to this reasoning, 
that debts due to the intestate on simple contract are to be considered as goods 
situate where he dies. For if the position be admitted, contrary to the author¬ 
ity of Wentworth, in his Executor (page 4G,) where it is supposed, that such 
debts arc* bona notabilia where the debtor lives; yet the administrator, if he 
recover judgment on such contract in this State, may satisfy it by an extent on 
lands, which certainly in their disposition are exclusively subject to tho control 
of the laws of the Commonwealth. We have no particular statute relating to 
foreign administrators ; but the manner, in which an executor of a will proved 
without the State may execute his trust within, is regulated by the statute of 
1785, Juno 19, c. 12. The executor, or any person interested in any will 
proved without tho State, may produce a coffy of it, and of the probate under 
the seal of the foreign court, which proved it, before the judge of probate of 
any county, where the testator had.leal or personal estate, whereon the will 
may operate, and request to have the same filed and recorded, which the judge, 
after notice and hearing all partic^may order to be done: and he may then 
take bonds of the executor, or may grant administration emn testamento annexo 
of the testator’s estate ljing in this government not administered, and may set¬ 
tle the estate, as in cases, where the will lias been proved before him. This 
statute needs no explanation. The executor of a will proved without tho Stato 
cannot intermeddle with the effects of the testator in the State, but with the 
assent of a judge of probate, to whom lie must first give bond. Neither c an 
an administrator with tho will annexed intermeddle, unless he is appointed by 
some judge within the State, who has authority to settle the whole estate within 
his jurisdiction. And it would be inconsistent with the manifest intent of the 
statute to allow an administrator of an intestate, not an inhabitant or resident 
within the State at his death, an authority derived from a foreign administra¬ 
tion, which he could not have under the foreign probate of a will, of which ho 
was the executoi.” In Doolittle, v. Lewis, 7 Johns. Ch. R. 45, 47, Mr. Chan- 
■cellor Kent said: “It is well settled, that a party cannot sue or defend in our 
courts, as executor or administrator, under the authority of a foreign court of 
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personally present, he is not either personally or in his 
representative capacity, liable to a suit here nor is such 
property liable here to creditors; but they must resort 
for satisfaction to the forum of the original administra¬ 
tion. 1 So, where property is remitted by a foreign execu¬ 
tor to this country to pay legacies, no suit can bb main¬ 
tained for it, if there is no specific appropriation of it, 
without an administratiofi taken out here. 2 

§ 515. But although an executor or administrator is 
not entitled to maintain a suit in a foreign court, in vir¬ 
tue of his original letters of administration; yet, it has 
been said, that, if a debtor chooses voluntarily there to 
pay him a debt which he may lawfully receive under 


probates. Our Courts take no notice of a foreign administration, and before 
we can recognize the personal representative of the deceased, in his represent¬ 
ative character, he must be clothed with authority derived fiom our law. Ad¬ 
ministration only extends to the assets of the intestate within the State where 
it was granted; if it were otherwise the assets might be drawn out of the State, 
to the great inconvenience of the ddmcstic creditors, and be distributed, perhaps, 
on very different terms, according to the laws of another jurisdiction. The 
authorities on this subject were cited by n^e in the case of Morrell v. J)nhey, 
(1 Johns. Ilep. 154,) and I presume there is no dispute about the general 
rule; and the only difficulty lies in the application of it to this particular 
case.” 

* Currie, Administrator, v. Bircham, 1 Dowl. & Ryl. R. 35 ; Davis v. Estey, 
8 Pick. R. 475; Attor.-Gcn. v. Bouwens, 4 Mees. & Weis. R. 171, 191; Tyler 
•v. Bell, 1 Keen, R. 826, 829 ; S. C. 2 Mylne & Craig, 89, 109, 110 ; Attor.-Gcn. 
v. Dimond, 1 Cromp. & Jer*. R. 356, 371; Attor.-Gen. v. Hope, 2 Claik & 
Finnell. R. 84, 90, 92; S. C. 8 Bligh, R. 44; 1 Cromp. Mees. & Rose. 538. 
But see Dowdale’s case, 6 Co. R. 47, and Anderson v. Cauntcr, 2 Mylne & 
Keen, 763; Spratt v. Harris, 4 Hagg. Eccl. R. 405, 408; ante, § 513, § 514 a. 
In Scrimshire o. Scrimshirc, (2 Ilagg. Consist. R. 420,) Sir Edward Simson 
said: “If an Englishman makes a will abroad, and makes a fouigner execu¬ 
tor, and has no effects in England, and the executor proves the will lawfully 
abroad, that probate, or sentence of the proper court, establishing the will, 
as to effects there, of a man domiciled there, would be a bar to a discovery in 
chancery of effects abroad.” 

9 Logan v. Fairlie, 2 Sim. & Stu. R. 284. 



CH. XIII.] 


FOREIGN ADMINISTRATIONS. 


861 


that administration, the debtor will be discharged. 1 This 
proposition is, or at least may be true to thje extent, in 
which it is thus .guardedly laid down and limited. For 
if an administration should be taken out on a creditor's 
estate in the country, where both the creditor and debtor 
resided at the time of Eis death, there, inasmuch as a 
debt is properly due in that country, and properly falls 
within that administration, it may be paid voluntarily by 
the debtor in another country, if he should afterwards 
change his domicil to that country, or if he should be 
found there; and the discharge of the administrator will 
be held a good discharge everywhere else, although no 
new administration be taken out; because the right to 
receive it primarily attached, where the origiifal admin¬ 
istration was granted. Thus, for example, if an intes¬ 
tate should die in Ireland, leaving a bond debt there 
due by a debtor, residing there at the time of his death, 
that bond debt would be bom notabilia there, and a pay¬ 
ment afterwards by the debtor made in England to such 


1 The proposition is thus guardedly laid down, in Stevens v. Gaylord, 11 
Mass. R 256. But the question may also arise, whether the voluntary pay¬ 
ment of a debt by a domestic debtor in a foreign country to a foreign admin¬ 
istrator, •when there is no domestic administrator appointed, will be a good 
discharge of the debtor. Debts arc due not only in the domicil of the debtor, 
but in the domicil of the creditor; and indeed, unless a particular place of 
payment is appointed, they are duo and may be demanded anywhere. If a 
debtor be found in the foreign country, wlrere the creditor died, an*d where an 
administrator is appointed, he would certainly be suable there, and could not 
protect himself by a plea, that he was liable to pay only to the administrator 
appointed in the place of his (the debtor’s) domicil. Lord Hardwicke, in 
Thome o Watkins, (2 Yes. 35,) said, that all debts follow the person, not of 
the debtor in respect of the right or piopcrty, but of the creditor to whom 
due. In Doolittle v. Lewis, (7 Johns. Cli. R. 49,) Mr. Chancellor Kent held, 
that a voluntary payment to a foreign .executor or an administrator was a good 
discharge of the debt See Shultz v. Pulvcr, 3 Paige, R. 182; Hooker v. 
Olmstead, 6 Pick. R. 481; Atkyns v. Smith, 2 Atk. R. 63; Trecothick v. Aus¬ 
tin, 4 Mason, R. 16, 33. 
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administrator would op might be* a good discharge, not¬ 
withstanding no administration were taken out in Eng¬ 
land. 1 

$ 516 a . There is, however, (as has been already 
stated, 9 ) much reason to doubt, whether the doctrine be 
maintainable to the extent, Which the proposition has 
been sometimes understood to justify; that is to say, so 
as to apply it to a debt due by a debtor, who at the death 
of the creditor is actually domiciled in, and owes the 
debt, in the foreign country, where no administration is 
taken out. Suppose an administration should afterwards 
be granted in the foreign country; would it be any bar 
to an action brought by the foreign administrator, against 
the debtor for the same debt, that the debtor had already 
paid it to another administrator, who had no right to 
demand it in virtue of his original administration, and 
who, therefore, might properly b6 deemed a stranger 
to the debt? Suppose a contest to arise between the 
original administrator and the foreign administrator in 
relation to the administration of the debts, so received 
as assets of the deceased, could the original administrator 
retain it against the will of the foreign administrator; or 
thereby subject it to a different application in the course 
of administration and marshalling assets from that, which 
would otherwise exist ? It seems difficult to answer these 
questions in the affirmative, without shaking some of the 
best-established principles of international law on this 
subject. 8 


1 Huthwaite v. Phaire, 1 Mann. & Grang. 159, and particularly what is said 
by Lord Chief Justice Tindal in page 162. 

* Ante, § 514. See Preston r. Lord Melville, 8 Clark & Finnell. 1, 14. 

* See Currie v. Bircham, 1 Dowl. & Ryl. R. 35; Tyler v. Bell, 1 Keen, R. 
836; 2 $fylne & Craig, 89, 109, 110; Attor.-Gen. v. Dnnond, 1 Cromp. & Jerv. 
jB56, 370; Contra Anderson v. Caunter, 2 Mjlne & Keen, R. 763. But the 
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§ 516. And here it may be necessary to attend to a 
distinction, important in its hature and consequences. 
If a foreign administrator has, in virtue of his adminis¬ 
tration, reduced the personal property of the deceafed, 
there situated; into his own possession, so that he has 
acquired the legal title (hereto, according to the laws of 
that country; if that property should afterwards be 
found in another .country, or be carried away and con¬ 
verted there against his will, he may maintain a suit for 
it there in his own name and right personally, without 
taking out new letters of. administration; for he is, to all 
intents and purposes, the legal owner thereof, although 
he is so in the character of trustee for other persons. In 
like manner, if a specific legacy of personal property is 
bequeathed in a foreign country, and the legatee has, 
under an administration there, been admitted to the full 
possession and ownership by the administrator, he may 
afterwards sue in his own name for any injury or con¬ 
version of such property in another country, where the 
property or wrongdoer n\ay be found, without any pro¬ 
bate of the will there. 1 The plain reason in each of 
these cases is, that the executor and the legatee have, 
each in his own right, become full and perfect legal 
owners of the property by the local law; and a title to 
personal property, duly acquired by the Lex bci rei sites, 
will be deemed valid, and be respected as a lawful and 
perfect title in every other country. 

§ 517. The like principle will apply, where an ex¬ 
ecutor or administrator, in virtue of an administration 


latter case seems overruled. Ante, § 513; post, § 518, 519, 620, 521, 526; 
Hutliwaite v. Phaire, 1 Mann. & Grang. 159, 164, 165. 

1 Sec Commonwealth v. Griffith, 2 Pick. R. 11; Bollard v. Spencer, 7 T. R. 
358; Shipman v. Thompson, Willes, R. 103; Slack v. Walcott, 3 Mason, R. 
508, 513. 
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a£^j^d, becomes there possessed of negotiable notes be- 
lcp^gfog to the deceased, which are payable to bearer; for 
then he becomes the legal owner and bearer by virtue 
ofiiis administration, and may^sue thereon in his own 
ni&me'j and he need not take out letters of administration 
in the State, where the debtor*resides, in order to main-* 
tain a suit against him. 1 And for a like reason, it would 
seem, that negotiable jfaper of the deceased, payable to 
order, actually held and indorsed by a foreign executor 
or administrator in the foreign country, who is capable 
there of passing the legal title by such indorsement, 
would confer a complete legal title on the indorsee, so 
that he ought to be treated in every other country, as 
the legal indorsee, and allowed to sue thereon accord¬ 
ingly, in the same manner that he would be if it were a 
transfer of any personal goods or merchandise of the de¬ 
ceased, situate in such foreign country. 2 

§ 517 a. And when an executor appointed abroad has 
remitted to another country, (as for example, to England,) 
that fund to be distributed between legatees there domi¬ 
ciled ; the distribution may be made either voluntarily 
by the remittee, or enforced by a Court of Equity in 
such country, without any administration being taken 
there, or making the legal representative of the testator 
a pQ-rty to the suit. 3 

. § 618. Where there are different administrations, 
granted in different countries, that is deemed the prin¬ 
cipal or primary administration, which is granted in the 

---nr---- 

1 Robinson v. Crandall, 9 Wendell, R. 425; and see Barrett v. Bauett, 8 
Greenleaf, R. 853. But see Stearns v. Burnham, 5 Grcenleaf, R 3C1, Thomp¬ 
son v. Wilson, 2 New Hamp. R. 291; MqNeilagc v. Holloway, 1 Bain & Aid. 
218; apte, § 8£4 t 8l>8, 859. 

* lb. and ante, § 858, 859. 

• Authur v. Hughes, 4 Boavan, R. 506. 
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country of the domicil* of the classed pa$y; ftyffh&e 
final distribution of his effects ’among his heirs of 4 dis¬ 
tributees is to be. decided by the law of his donpcil. 
Hence, any other administration, which is granted 
any other country, is treated as in its nature ancillary 
merely, and is, as we have seen, generally hel^ subordi¬ 
nate to the original administration. 1 But each adrjhi&i£ 
tration is, nevertheless, deemed so far independent of 
the others, that property received under one cannot be 
sued for under another, although it may at the moment 
be locally situate within the jurisdiction of thfe latter. 
Thus, if property is received by a foreign executor or 
administrator abroad, and it is afterwards remitted here, 
an executor or administrator appointed here could not 
assert a claim to^ it "here, either against the person in 
whose hands it might happen to be, or against the 
foreign executor or administrator. 2 The only mode of 
reaching it, i? necessary for the purposes of due adminis¬ 
tration in the foreign country, would be to require its 
transmission or distribution, after all the claims against 
the foreign administration had been duly ascertained and 
settled. 3 

ft 

§ 519. But suppose a case, where the personal estate 
of the deceased has not, at the time of his decease, any 
positive locality in the place of hi* domicil* or in any 
foreign territory ; but it is strictly in transitu to a foreigtjl 

* * Rfc 

1 Ante, § 514. 

2 Currie, Administrator, v. JBircham, 1 Dowi. & RyL ft. 85. A See Jauncey v. 
Seeley, 1 Vcrn. It. 397; ante, § 518, § 515, 515 a. See Huthwaite v. Phaire, 

1 Mann. & Grang. 159. * 

3 See Dawes v. Head, 3 Pick. R. 128 to 148; Harvey r. Richards, 1 Mason, 
R. 381; ante, § 513, and note, § 514; Selectmen of Boston v. Dawes, 2 Mass. 
R. 384; Goodwin v . Jones, 3 Mass. R. 514; Dawes v. Boylston, 9 Mass. R. 
337. 
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cou |& y, and afterwards arrives in the country of its des¬ 
tination. It may be asked, in such case, to whom would 
the administration of such property rightfully belong ? 
Would'it belong to the administrator in the place of the 
domicil of the deceased, or to the administrator appointed 
in the plaee, where it had arrived ? And if (as may well 
happen in the ca.se of a«hip and cargo sent abroad) the 
property, or its proceeds, should afterwards return to the 
domicil of the original owner, would the administrator, 
there appointed be entitled to take it, and bound to 
account for it, in the due course of administration ? 
Practically speaking, no doubt is entertained on this sub¬ 
ject; and f the property, whenever it returns to the coun¬ 
try of the domicil of the owner, whether by remittance 
or otherwise, is understood to be under the administra¬ 
tion of the administrator appointed there. Nor has there 
been a doubt hitherto judicially expressed, that property, 
so sent abroad, and returned, might and should be so 
administered, and that all parties would be protected by 
their doings in regard to it. 

§ 520. Indeed, according to the common course of com¬ 
mercial business, ships and cargoes, and the proceeds 
thereof locally situate in a foreign country at the time 
of the death of the owner, always proceed on their 
voyages, and return c to the home port, without any sus¬ 
picion, that all the parties concerned arc not legally 
entitled so to act; and they are taken possession of, and 
administered by the administrator* of the fonrn domicilii , 
with the constant'persuasion, that he may not only right¬ 
fully do so, but that he is bound to administer them, as 
part of the funds appropriately in his hands. A different 
coutee of adjudication would be attended with almost 
inextricable difficulties, and would involve this extra- • 
ordinary result, that all the personal property of the 
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deceased must be deemed tc^fcave ,a fixed situs, whe^ it 

was at the moment of his death \ and, jf removed Ifom 

it, must be returped thither for the purpose of a due 

administration. Nay, debts due in a foreign country 

would be absolutely required to be retained there, until 

a local administration was obtained : and could .not with- 

* * ■ 

out peril be voluntarily remitted to the creditor's domicil.. 
And if the debtor should, in the mean time, remove to 
another country, it might become matter of extreme 
doubt whether a payment to a local administrator there 
would discharge him from the debt. 1 

But it may, perhaps, after all, be doubtful whether, 
with a strict regard to the principles of international law, 
the personal property of the deceased testatof or intes¬ 
tate, whether it consisted of goods or of debts, situate at 
the time of his death in a foreign country, could be law¬ 
fully disposed of, except under an administration granted 
in that country, although they had since been removed, 
or transmitted to the domicil of the deceased, and had 
been received by his administrator appointed there. 2 

§ 521. A case, illustrative of these remarks, has recently 
. occurred. The personal estate of an ii^testate consisted 
in a considerable degree of stage-coaches and stage-horses, 
belonging to a daily line, running from one State to 
another; and letters of administration were taken out by 
the same person in both States, one being that of the 
intestate’s domicil. A question arose, under which ad¬ 
ministration the property was to be accounted for, part 
of it being in one State and part in the other, and part 
in transitu from one to the other, at the’moment of the 
intestate’s death. The learned Chancellor of New York 


* 


1 See Stevens v. Gaylord, 11 Masa. R. 256; ante, § 615, § 515 a. 
* Sec ante, § 513 to § 518; post, § 525. 
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sa^ohat, if administration had been granted to different 
inctpllduals in the two States the property must have 
been considered as belonging to that administrator, who 
first reduced it to possession within the limits of his own 
State. But that in the case before him, as both adminis¬ 
trations were granted to the same # persons, if an account 
of administration were t<j be taken, it would be necessary 
to settle that by ascertaining, what had been inventoried 
and accounted for by him under the administration in 
the other State. 1 • 

§ 522, Where administrations are granted to different 
persons in different States, they are so far deemed inde¬ 
pendent of each other, that a judgment obtained against 
one will furnish no right of action against the other, to 
affect assets received by the latter in virtue of his own 
administration ; for, in contemplation of law, there is no 
privity between him and the other administrator. 2 It 
might be different, if the.same person were administrator 
in both States. 3 On the other hand, a judgment, recov¬ 
ered by a foreign administrator^against the debtor of his 
intestate, will not form the foundation of an action against 
the debtor by an®ancillary administrator appointed in an¬ 
other State. 4 But the foreign administrator himself 
might in such a case maintain a personal suit against the 
debtor in any other State ; because the judgment would, 
as to him, merge the original debt, and make it personal¬ 
ly due to him in his own right, he being responsible 
therefor to the estate. 5 

§ 523. So strict is the principle, that a foreign adinin- 


1 Orcuty v. Orms, 3 Faigc, R. 459. 

3 Lufbtfoofc v. Bicklcy, 2 Rawle, It. 431. 

• m 

4 Talmage v. Chapel, 16 Mass. R. 71. 

• Ibid. But gee Smith v. Nicolle, 5 Bing. New Cas. p. 208 ; post, 607. 
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istrator carmot do any act, aS «dnSinistrator, in auqthfer 
State, that, where the local^laws 'Convert real securities in 
the hands of an administrator into personal assets, which 
lie may sell or assign, he? cannot dispose of such real se¬ 
curities, until he has taken out letters of administration 
in the place rei sitce} Thus, mortgages are declared by 
the laws of Massachusetts to bp personal assets in the 
hands of administrators; and disposable by them accord¬ 
ingly. But the authority cannot be exercised by any, 
except administrators, who have been duly appointed 
within the State. 1 2 On the other hand, if an administra¬ 
tor sells real estate for the payment of debts, pursuant to 
the authority given him under the local laws rei sitce , he 
is not responsible for the proceeds as assets in any other 
State; but they are to be disposed of, and accounted for, 
solely in the place and in the manner pointed out in- the 
local laws. 3 ' 

§ 524. In relation to the mode of administering assets 
by executors and administrators, there are. in different 
countries very different • regulations. The priority of 
debts, the order of payments, the marshalling of assets 
for this purpose, and, in cases of insolvency, the. mode of 
proofs as well as the mode of distribution, differ in differ¬ 
ent countries. 4 In some countries, all debts stand in an 
equal rank and order; and, in cases of insolvency, the 
creditors are to be paid pari passu. In others, there are 


1 Goodwin v. Jones, 3 Mass. It. 514, 519. See Bisscll v. Briggs, 9 Mass. It. 
4G7, 1G8. But .see Doolittle v. Lewis, 7 Johns. Ch. It. 45, 47; Attor. Gen. v. 
Bouwens, 1 Meet>. & Welsh. 171, 191, 192. 

s Cutter v. Daienport, 1 Pick. R. 81. But see Doolittle v. Lewis, 7 Johns. 
Ch. It. 45, 47. > 

J Peek c. Mead, 2 Wendell, R. 471; Ilooker v. Olrastcad, G Pick. R. 481, 
483 ; Goodwin v. Jones, 3 Mass. R. 514, 519, 520. 

4 Ilarvey c. Richards, 1 Mason, R. 421; ante, § 323 to § 328, § 401 to § 403 

73 * 
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cei&y& classes of debts enticed to a priority of payment; 
andSRiey are therefore deemed privileged debts. Thus, 
in England, bond debts and judgment debts possess this 
privilege ; and the like law e^jsta in* some of the States 
of this Union. 1 Similar provisions ma^ be found in the 
law of France in favor of particular classes of creditors. 2 
On the other hand, in Massachuset*, and in many other 
States of the Union, all debts, except those due to the 
government, possess an equal rank, and are payable pari 
pass'll. Let us suppose, then, that a debtor dies domiciled 
in a country where such pfiority of right and privilege 
exists; and he has personal assets situate in a State 
where all debts stand in an equal rank, and administra¬ 
tion is duly taken out in the place of his domicil, and 
also in the place of the situs of the assets. What rule is 
to govern in the marshalling of the assets? The law of 
the domicil? Or the law of the situs ? The established 
rule now is, that in regard to creditors the administration 
of assets of deceased persons is to be governed altogether 
by the law of the country where the executor or admin¬ 
istrator acts, and from which he derives his authority to 
collect them; and not by that of the domicil of the de¬ 
ceased. The rule has been laid down with great clear¬ 
ness and force on many occasions. 3 

C “ 

1 Smith, Administrator, v. Union Hank of Georgetown, 5 Pete is, 1? 51 S 
a Merlin, Repertoire, Privilege; Civil Code of France, ait. 201)2 to 21OG. 

* See Harrison v. Stcrry, 5 C ranch, 290 ; Milne v. Moreton, G Hinn It. .‘159, 
361; Olivier t>. Townes, 14 Martin, R. 93, 99 ; arlte, § 388 ; De Sohiy v. I)*' 
Laistre, 2 Harr. & Johns. R. 193, 224 ; Smith, Administrator, v Union Hank 
of Georgetown, 5 Peters, R. 518, 523 ; Dawes v. Head, 3 Pick. R 12S; Holmes 
t\ Remscn, 20 Johns. R. 265; Case of Miller’s Estate, 3 Rawle, R. 312; McEl- 
moyle v. Cohen, 13 Peters, R. 312. Where there are administrations and assets 
in dii!$Nnt States, and the estate is insolvent, the general printiple adopted by 
the Courts of Massachusetts is, to place creditors there, as to the assets in the 
State, upon a footing of equality with other creditors in the State, where the 
jparty had his domicil at his death. Davis v. Este\, 8 Pick. R. 475. 
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§ 525. The ground, upon which this doctrine has 
established, seems entirel^fcsatisfactpi'y. 'Every naSon, 
having a right to dtepose" <$f 1 all the property actually sit¬ 
uated within it, has (as «hag often been said) a right to 
protect itself and citizens against the inequalities of 
foreign laws, which ara injurious to their interests. The 
rule of a preference, of of an equality iri the payment of 
debts, whether the one or the other course is adopted, ns 
purely local in its nature, and can have no just claim to 
be admitted by auy^other nation, which in its own do¬ 
mestic arrangements pursues an opposite policy. And in 
a conflict between our own and foreign laws, the doctrine 
avowed by Huberus is highly reasonable, that we should 
prefer our own. In tali conflidu magis est 9 ut jus nostrum, 
quamjus alienum , servemus. 1 

§ 526. It seems, that many foreign jurists, but certain¬ 
ly not all, 2 maintain a different opinion, holding, that in 
every case the privileges of debtg and the rank and order 
of payment thereof, are to be governed by the law of 
the domicil of the debtor At the time of his contract, or 
of his death. They found themselves upon the general 
rule, that the creditor must pursue his remedy in the 
domicil of the debtor, and that debts follow his person, 
and not that of the creditor. 3 This rule was acknowl- 

_& __ 1 . 

1 Iluberus, Be Conll. Leg. Lib. 1, tit. 3, § H. Sec, also, Smith, Administra¬ 
tor, v. Union Hank of Georgetown, 5 Peters, R. 518; ante, § 322 to 327. 

3 See ante, § 325 a, to 325 o, and 1 Boullenois, p. 684 to 690; Rodenburg, 
Diversit. Statut tit. 2, eh. 5, 16 ; 2 Boullenois, Appx. p. 47 to p. 50. 

J Livermore, Biss. p. 164 to 171 ; ante, § 323 to 328. See, also, § 401 to 
403. — Mr. Livermore has, in his Dissertations, (p. 164 to 171,) controverted 
the correctness of the American doctrine; and he holds, that the law of the 
debtor’s domicil, at the time when the debt was contracted, furnishes .the- true 
rule. Mr. Ilenry lays down the rule, that when the law of tho domicil of the 
creditor and debtor differ, as to classing debts and rights of action among per¬ 
sonal or real property, the law of the domicil of the debtor must prevail in 
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eWin matters of jurisdiction in the Roman law, in 
whlSh it is said : Juris ordinem tmverti postulas, ut rum actw 
rei forum , sed reus actoris sequatur. Nmi, ubi domictiium reus 
habet, vel tempore contractus habuit, Ucet hoc postea transtulerit , 
iU tantum eum conveniri oportet, 1 But it by no means fol¬ 
lows, that, because this was the m the municipal ju¬ 
risprudence of Rome, therefore it ought to be adopted, as 
a portion of modern international law. Nor does it nec¬ 
essarily follow, even if the rule wer& admitted to govern, 
as to the forum yhere the suit should be brought against 
the debtor in his lifetime, that upon his death, in a con¬ 
flict of the rights and privileges of creditors (concursus 
creditorum) of different countries, the municipal law of 
the country of the debtor should overrule the jurispru¬ 
dence of the situs of the effects. 2 

§ 527. This, however, seems to be the doctrine of 
Coquille, Maevius, Carpzovius, Burgundus, Rodenburg, 
Matthaeus, and Gaill. 3 But it is manifest, from the lan- 


suits on them. Henry on Foreign Law, 34, 35. Mr. Dwarris states the same 
rule, and quotes the maxims: “ Actor sequitur forum rei,” and “ Debita sequ- 
untur personam debitoris.” He admits, indeed, that debts and rights of action 
attend upon the person of the creditor, “ Inhsercnt ossibus crcditoris; ” but, to 
recover them, one must follow the forum rei, and person of the debtor. If the 
question regard the distribution of the creditor’s estate, the law of his domicil 
is to be observed. If the question is, in what degree or proportion the repre¬ 
sentatives of the debtor should be charged with payment from his effects, then 
it is of.^passive nature, and the law of the domicil of the debtor should be 
followed.' Bwarris on Statut. 660. It would be difficult to point out in the 
English law any authority in support of this doctrine. See, also, Dumoulin’s 
and Casarcgis's opinions cited in Livermore’s Biss. 162, 163; Molin, Opera, 
Tom. 1.. In consuctud. Paris. De fiefs, tit. 1, § 1, Gloss. 4, n. 9, p. 56, 57, edit. 
1681; Casarcgis in llubr. Stat. Civ. Genu® de Success, ab Intest. a. 64, Tom. 
4, p. 42, 43 ; ante, § 322 to 82§. 

* Cfc& Lib. 3, tit 13,1. 2. 

9 Ante, § 332 to § 337. 

3 Livermore, Digs; § 254 to § 257, p. 166 to 171; Rodenburg, lie Div. Stat. 
•/fit. 2, eh. 5, § 16; 2 Boullenois, Appx. p. 47; ante, § 324 to 325 o; 1 Boul- 
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guage used by them, that it is a matter of no small 
culty; and a diversity of laws arid opinions may web De 
presumed to exist in Regard to it. Boullenois Jiolds the 
Same doctrine. 1 Hertius* seems in one passage to affirm 
it, say ing: S/ de re immobili agitur, spectandas esse leges situs 
rei indubimn est, etiarhsi^orivilegium in ea propter quaUtatem 
personae Iribuatur. At in rebus mo&ilibus, si ex contractu vel 
quasi agatur , locus contractus inspicicndus esset .* Enimvero , 
quia antelatio ex jure singidari vel privilegio compet'd , non debet 
in prcejudicium illius ewitatis, sub qua debitor jlegit, et. res e/us 
mobiles contineri censeatur , extendi. Ad jura igitur domicilii 
debitoris , ubi Jit concursus creditorum , et quo omnes cujuscunque 
generis lites adversus ilium debitor cm propter connexitatem causae . 
trahuntnr , rcgulariter respiciendum crit? Yet he afterwards 
admits that cases may exist, where undue preferences, 
given by the local laws of one State in favor of its own 
subjects, may be met with a just retaliation by others. 3 
He cites a passage from Huberus, 4 which would seem to 
show, that the latter was of a different opinion. A cred¬ 
itor (says Huberus) upon *a bill of exchange, exercising 
his right in a reasonable time, has a preference in Hol- 


lenois, p. 686 to p. 687; Id. Observ. 30, p. 818 to p. 834; Bouhier, Cout. de 
Bourg. ch. 21, § 204, ch. 22, § 151; Mcevius, Comm, in Jus. Lubesencc, Lib. 3, 
tit. 1, art. 11, n. 24 to n. 27, p. 89, 40 ; Id. art. 10^n. 51, p. 33 ; Matthseus, de 
Auction. Lib. 1, ch. 21, § 35, n. 10, p. 294, 295; Gaill, Observ. Bract. Lib. 2, 
Observ. 130, n. 12, 13, 14, p. 563; Burgundus, Tract. 2, n. 21, p. 72, edit 
1621; ante, § 324 to § 327. — Not having access to the works of Carpzovius 
and Coquille, I am obliged to rely on the citations, which I find in Livermore's 
Dissertations of Coquille’s opinion, and upon Rodenburg, Majvius, (ubi supra,) 
and Hertius for the citations from Carpzovius. The other authors I have 
examined, and the citations are correct. Ante, § 324 to § 327; post, § 782. 

1 1 Boullenois, p. 818; Id. Observ. 80, p. 834.* 

2 1 llertii, Opera, I)e Collis. Leg. § 4, n. 64, p. 150, edit. 1787 ; Id. p. -211, 
edit. 1716 ; ante, § 325 b. 

« Ibid. 

* Huberus, J. P. Univers. ch. 10, § 44. 
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laigjt over ftll other creditors upon the movable property 
or life debtor. He has property of the like kind in Fries¬ 
land, wheye no such law exists. Will such a breditor be 
there preferred to other creditors ?* By no means; since 
those creditors, by the laws there received, have already 
acquired a right. Creditor ex causd cambii, jus suum in tern- 
pot'c exercens, prceferiuin apud Batavos omnibus aliis debitoribus 
[ci'editoribus /] in bom mobilia debitoris. Hie habet cjusmodi 
res in Frisid, ubi hoc jus non obtinet. An ibi creditor etiam 
preeferetur aim creditoribus ? Hullo modo ; quoniam heic credi- 
tonbus, vi legwn liic receptarum jus pridem queesitvm est. 1 
Upon this Hertius remarks. Nimirum rect&. disceret m sect, 
antcc. non teneri Potestates sequi jus alienum in fr audem sui 
juris, et civium suorum. Mine in quibusdam Germaniiv regioni- 
bus cives et incolce in concursu creditorum antehabentur cs to is, 
et pro consuetudine, quee Biberaci est , ut cives chirographiarii 
preeferantur extranets forensibus , anteriorem hgpothecam liaben- 
tibus , proniinckdum in Carrera Imperial!? Now, this seems 
a virtual surrender of the main ground in all cases where 
there is a conflict of laws, as to the priorities and pref¬ 
erences of creditors, between the law of the domicil of 
the debtor, or of the contract, and that of the situs of the 
movables. 

§ 528. In the course of administration, also, in different 
countries, questions,, often arise as to particular debt<, 
whether they are properly and ultimately payable out of 
the pehrsonal estate, or are chargeable upon the real 
estate of the deceased. In all such cases, the law of the 


1 I quote the passage as I find it in Hertius, not having access to the woik of 
Huberus here leferred to. Huberus, J. P Umvcis. ch 10 , § 14, 1 Hertii, 
Opel*, De Colljft. Leg. § 4, n 64, p 150, edit. 1737, Id p. 211 , edit 1716. 
See ante, § 825 a. Should not debitoribus be creditoribus * 

* 1 Hertii, Opera, De -Collis Leg. § 4, n 64, p. 150, edit 1737 5 Id. p 211 , 
212, edit. 1716; ante, § 325 b. 
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domicil of the deceased will govern in cases of intest^&y; 
and, in cases of testacy, the intention of the testator. 4 A 
. case, illustrating this doctrine, occurred in England many 
years ago. A testator who lived in Holland, and was 
seized of real estate there* and of considerable personal 
estate in England, devj^ed all his real estate to onO per¬ 
son, and all his personal estate ^another, whom he made 
his executor. At the time of his death, he owed some 
debts by specialty, and some by simple contract in Hol¬ 
land, and he had no assets there to satisfy those debts; 
but his real estate was by the laws of Holland made 
liable for the payment of simple contract debts, as well 
as specialty debts, if there were not personal assets 
to answer the same. The creditors in Holland sued 
the devisee, and obtained a decree there for the sale 
of the lands devised for the payment of their debts. 
And then the devisee brought a suit in England against 
the executor (the legatee of the personalty) for reim¬ 
bursement out of the personal estate. The Court de¬ 
cided in his favor, upon the ground, that in Holland, as 
in England, the personal estate was the primary fund for 
the payment of debts, and that it should come in aid of 
the real estate, and be in the first place charged. 1 

§ 529. In the Scottish law the same doctrine is recog¬ 
nized, that is to say, that the fund which is primarily 
chargeable with the debt, shall ultimately bear it in ex¬ 
oneration of all other funds. But, in its application under 
the local law to particular cases, an opposite result may 
be produced from that in the case just mentioned; for 
tHfe personal estate is, in such cases, exonerated, and the 
real estate made to bear the debt. Thus, for example, in 
Scotland heritable bonds are primarily payable out of the 


1 Anonymous, 9 Mod. R. 66 ; Bowaman v. Reeve, Preccd. Ch. 577. 



876 CONFLICT, OF *tAWS. X on * X ^ IL 

reajl estate; and, as we havq^ seep, the personal estate of 
a person domiciled, and dying iJl England, is held exoner¬ 
ated from the charge of such a heatable bond, made "by 
him upon real estate in Scotland, to secure a debt con¬ 
tracted in England; and the Scbttish estate is compellable 
to bear the burthen. 1 On the othefr hand, by the law of 
Scotland, movable dobt^(in contradistinction to heritable 
bonds) are primarily and properly chargeable upon the 
personal estate. The creditor may indeed enforce pay- , 
ment against the real estate in the hands of the heir; but 
if he doefe so, the heir is entitled to relief against the ex¬ 
ecutor out of the person£l v estato. In other words, accord¬ 
ing to -the law of Scotland, the real estate, though subject 
to the payment of mpvable debts, is only a subsidiary fund 
for the purpose of payment. Payment, therefore, by the 
heir, does not extinguish the debt in his hands, but vests 
in hkn a right to recover the amount against the personal 
estate. 2 The question has arisen, whether under such cir¬ 
cumstances, the heir is entitled to enforce a payment.out 
of the personal estate of his ancestor, not only in Scot¬ 
land, but in England (where he died domiciled), accord¬ 
ing to whose laws the personal estate is also the primary 
fund tfor the payment of debts; and it has been held, that 
h© is so entitled, upon the ground, that as between the 
hei^and the persons entitled to the distribution of the 
j&rsonal estate, the primary fund must in all cases ulti¬ 
mately beat the burden. 8 

1 Ante, § 486, 487, 488; Drummond v. Drummond, 6 Brown, Pail. Cases, 
601 (Tomlin’s edit. 1803); cited 2 Yes. & Beames, 131; Winchelsea v. Ca¬ 
ret!}, 2 Keen, R. 293, 310; Robertson on Succession, 209, 214; 4 Burge, 
Comm, on Col. and For. Law, Pt. 2, ch. 15, § 4, p. 722 to p. 734; ante, § 266 
a, 866, 486, 48S& 

a Earl erf Winchelsea v. Garetty, 2 Keen, R. 293, 308. 

* Earl of Winchelsea v. Garctty, 2 Keen, R. 293, 310, 811, 312. See Lord 
Langdale’s opinion cited at large, ante, § 266 a. 
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CHAPTER XIV. 

JURISDICTION AND REMEDIES. 

y> 

§ 530. We are next led to the consideration of the sub¬ 
ject of remedies, or the* modes of redress for the violation 
of the rights of other persons by proceedings in courts of 
justice. And, in the nature of* things, these may well be 
classed into three sorts; first, those remedies which purely 
regard property, movable and immovable; secondly, those 
fahich purely regard persons; and, thirdly, those which re¬ 
gard both persons and property. The Roman jurisprudence 
took notice of this distinction, and accordingly divided all 
remedies, as to their subject, into three kinds: (1.) Real 
actions, otherwise called Vindications, which were those 
in which a man demanded something that was his own, 
and which were founded on dominion, or jus in re; (2.) 
Personal actions, denominated also Condictions, which 
were those in which a man demanded what was barely 
due to him, and which were founded on some obligation, 
or jus ad rem ; (3.) Mixed actions, which were those in 
which some specific thing was demanded, and where a!$0 
some personal obligations were claimed to be performed. 1 
The real actions of the Roman law were not, like the real 
actions of the common law, confined to real estate; but 


1 Halifax, on the Roman Law, B. 3,<*ch. 1,§ 4, 5, p. 25, 28 ;.l Brown, Civil 
and Adm. Law, p. 439, 440. — In Pothier’s work on the Customs of Orleans, 
theie will be found a eoirespondent division of actions into the same classes. 
Pothier, Coutumes d’Orldans, Jntrod. Gdn. ch. 4, art. 109 to 122. 

CONFL. 74 
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fcey included personal as well as real property. But the 
same distinction, as to classes Of remedies and actions, 
squally pervades the common law/as it does the civil laW. 
rhus, we have in the common law the distinct classes ef 
real actions, personal actions, and mixed actions y the first 
embracing those which concern real estate, where the pro¬ 
ceeding is purely in rem «,* the next, embracing all suits in 
personam for contracts and torts; and the last, embracing 
those mixed suits where the person is liable by reason of, 
and in connection with, property.* 

§ 531. In considering the nature of actions, we are 
necessarily led to the consideration of the proper tribunal 
in which they should be brought; or, in other words, what 
tribunal is competent to entertain them in point of juris¬ 
diction. And, here, the subject naturally divides itself 
into the consideration of matters of jurisdiction in regard 
to the administration of mere municipal and domestic 
justice; and matters of jurisdiction in regard to the ad¬ 
ministration of justice inter gentes, founded upon principles 
of public law. • 

§ 532. In the Roman jurisprudence, and among those 
nations which have derived their jurisprudence from the 
civil law, many embarrassing questions, as to jurisdiction, 
seem to have arisen. 2 The general rule of the Roman 
Code is, that the plaintiff must bring his suit or action 
in the place where the defendant has his domicil, or 
where he had it at the time of the contract. Jiu U ordir 
nem (said the Emperor Diocletian) converti pobtnlus; ut non 
actor rei forum, sed reus actoris sequatur. Nam ubi domiciUum 


1 8 Black. Comm. 294 ; Comyns, Dig. Action , N. 

■ See 1 J. Voet, ad Pand. Lib. 5, tifc 1, § 303; Id. § 04, 60, 74, 91, 92; Hu- 
borus, Lib. 5, tit 1, De Foro Compet, Tom. 2, § 38 to § 52, p. 722 to 730; Stry- 
kius, Tom. 6, 11, p. 1, 8, Tom. 7, 1, p. 5; 1 Boullenois, Obscrt. 25, p. C01, bid, 
619,635. 
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reus habet, vel tempore contracts habvit, Meet \hoc posted irons- 
tulerit, ibi iantum eum convWiri oporiet. 1 * 3 But it is not to be 
understood^ that this tule applied to all cases where the 
party defendant was found, without any regard to the 
situation of the thing sought, as if its object were to show 
more faVor to the party defendant than to the plaintiff. 
Its sole object was, that the adjudication might be made 
where it could be enforced. Thus, we find the doctrine 
laid down in the Code, that, although the general rule is, 
that the plaintiff must bring his suit in the domicil of the 
defendant; yet this was dispensed with in certain suits in 
rem; which might be brought in the place rei sites. Actor 
Rei forum, tive in rem, sive in personam sit actio, sequitur. Sed 
U in loch, in quibus res, propter quas contenditur,comtitutce sunt, 
jubemus in rem actionem adversus possidentem moved? 

§ 533. Huberus thus explains the doctrine. Cujus ra¬ 
tio non tarn est, qiuxji reus sit adore favorabiUor, etsi verissima ; 
sed quod necessitatis vocandi et cogendi alium ad jus eequum,mon 
nisi a superiore proficisci queat: supedor autem cujusque non 
est aUcnus, sed propdus rector. Vocandi, inquam, et cogendi; 
quandoquidem sine coadione judicia foreni elusoria ; nec alibi 
fotum hge stabilitur, quam ubi ilia cogendifacultas adhiberipo¬ 
test ; non tamen, ut ubicunque ilia valet, sit forum, sed ubi res et 
ccqiutaspatitur. Vis iUa compeUendi partes ad cequum jus , im- 
pt unis est m loco domicilii, est etiam in toco rei sitae, et rei ges - 
tcc, si Reus iilic habedpossit , alias secus. Hinc tria sunt Idea 
fori in jure nostro, Domicilii, Rei sitce, Rei gestae? And, 
hence he thinks, that the rule of the civil law rei sitce ap¬ 
plies, not only to immovables, but to movables, although 


1 Cod Lib. 3, tit 13,1.2; ante, § 526. * 

* Cod Lib 3, tit 19, I 3; 1 Boullenois, Observ. 25, p. 618, 619; post, § 551. 

3 Huborus, Lib 5, tit 1, De Foro Compet § 38, Tom. 2, p. 722. See, also, 
1 Boullenois, Observ. 25, p. 618, 619; post, § 551. 
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many jurists confine it to the former . 1 * Sed heic attain 
potius rationem sequimur ; quod in foro stabfliendo maxime con¬ 
sider etur, an in promptu sit effedum dare citationi, in cogendis 
partibus ad obsequium jurisdictionis f quce facuUas ceque locum 
hdbet in mobUibus, ubi detinentur, quam in immobilibus, ubi sitce 
sunt? , 

§ 534. But he admits, ^that, as the forum domicilii was of 
universal operation, actions in rcm might be brought in 
the forum domicilii, as well as in the forum rci sitcc . Vide¬ 
licet, hoc semper tenendum, domicilii forum esse generate\ quod in 
cimctis adionibus, adeoque etiam in adionibus in rem, obtinerc, 
sciendum est, ut dc dd. legibus constat . 3 Again he says : Sum- 
ma igitur hcec esto. Domicilium in omnibus rebus et adionibus 
preebet forum. Res sita preeterea in adionibus in rem singular- 
ibus, non excluso domicilio . 4 5 And he supposes the same rule 
to apply in modern times in the civil law countries. 
Hcbc ego dc foro domicilii, reique sites atterne conjundo, monbus 
hodiernis codem modo putem obtinere, quemadmodum jure Ccusa- 
ris prcescriptum est; ut maxime in rcm agatur, ubi res sita cst; 
possit tamen omnino etiam, ubi Reus habitat . 6 

§ 535. In regard to mixed actions, although there is no 
text of the Roman law directly in point, Huberus thinks, 
that they may be brought, either in the place of domicil 
of the defendant, or of the rei sitce. Dc mixtis adionibus , 
exceptd hcereditatis petiiionc, quce partim in rem, parlim in per¬ 
sonam, esse dicuntur, non sunt textus speciales , ubi sint instiltten- 


1 The subject is a good deal controverted among the civilians; but the pres¬ 
ent work does not require me to engage in the task of discussing the various 
opinions which are held by them. The learned reader will find many of them 
referred to In J. Voet, ad Pandect Tom. 1, Lib. 5, § 77, &c., p. 337. 

* Huberus, Tom. 2, Lib. tit 1, § 48, p. 727. * , 

* Id. § 49, p. 728. 

* 14. § 50, p. 728. 

5 ^Huberus, Tom. 2, Lib. 5, tit 1, ^50. 
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dee. Ideoque id ex earum proprietate colUgurd Interpreter cum 
partim imitentur aaturam persomlium,partim in rem adiones , 
illas et apud domicilium r et apvd rem sitam esse movendas, dec. 
Proinde sic est stattlendum. • Posse quidem illas adiones utroque 
loco, domicilii, situsque, moveri ; verum, si facieridce sunt adjudir 
cationes manuque divisio regenda sit, partes ad judicem loci re- 
mittendas esse, res ipsa loquitur} # 

§ 536. The civil law contemplated another place of 
jurisdiction, to wit, the jflace where a contract was made, 
or was to be fulfilled, or where any other act was done, 
if the defendant or his property could be found there, 
although it was not the place of his domicil. IUud scien- ' 
dim est, aim, qvi ita fuit obligaiiis, ut in Halid solverd, si in 
provincid habuit domicilium, idrobique posse converdri, et hie, et 
ibi. 2 Iluberus explains this thus. Sequitur causa fori ter - 
tia, quam Rem Gestam esse diximus, eamque vcl ex contractu vel 
ex delicto admisso, &c. Sed contractus ita forum tiibidt, si 
contrahens in eodem loco reperiatur.; quod coyvenit, requisito 
con muni hide ab initio collocato, nullam esse fori causam, nisi 
cum facilitate cogendi conjundam ; qualis non est ex hisforid con¬ 
tractus, si vel Reus ibi non inveniatur, vel bona duntaxat situ non 
habeat, in quee missio fieri possit, quando Rais se in loco con¬ 
tractus non sistit? These distinctions of the Roman law 
have found their way into the jurisprudence of most, if 
not all, of the continental nations of.modern Europe. 

§ 537. Accordingly we find it laid down by foreign ju¬ 
rists generally, that there are, properly speaking, three 
places of jurisdiction; first the place of domicil of the 
party defendant, commonly called the forum domicilii ; sec¬ 
ondly, the place where the thing in controversy is situ- 

. - --- - * -- - — * » i 

1 Id. § 51, p. 729. 

2 Dig. Lib. 5, tit. 1,1. 19, § 4, See, also, as to all these distinctions, Potliicr, 
Pand. Lib. 5, tit. 1, n. 29 to 44; Cod. Lib. 3, tit. 18,1. 1. . 

3 Iluberus, Tom. 2 , Lib. 5, tit. 1, § 53, 54, p. 729, 730. 

74*' 
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. ate,* commonly called the forum rd dice ; and thirdly, the 
place where the contract is made, or other acts done, 
commonly called forum rd gestoe , or forum contractus. Vis 
iUa compeUcmdipartes ad cequumjm (says Huberus) imprimis 
est in loco domicilii ; est etmm in loco rd sites ; et rd gestoe , si 
reus iUic haberi posse ; alias secus. 1 The same distinctions 
are fully laid down by Jphn Voet, in Boullenois, to whom 
we ’may generally refer for more copious information . 2 3 
They are also recognized in the Scottish, law . 8 They 
have been here brought into view, because they consti¬ 
tute the basis of the reasoning of many of the foreign 
•jurists, in discussing the great doctrines respecting the 
competency of tribunals to hold jurisdiction of causes; 
and the proper operation of judgments and decrees (re? 
judicatce ). They are also known as fundamental elements 
in the actual jurisprudence of many of the modern na¬ 
tions of continental Europe . 4 * * * 


1 Huberus, Tom. 2, Lib. 5, tit. 1, De Foro Compet § 88, p. 722. 

* J. Yoet, ad Pand. Lib. 5, tit. 1, De Jujliciis, p. 803, § 64 to § 149; 1 Boul¬ 
lenois, Observ. 25, p. 601; Id. p. 618, 619; Id. p. 685; Henry on Foreign 
Law, ch. 8, p. 54, cb. 9, p. 63. 

3 Erskinc, Inst. B. 1, tit. 2, § 16 to 22, p. 29 to 39. 

* See Code de Procedure Civile of France, B. 1, tit. 1, art. 1 to 4 ; Henry 
on. Foreign Law, ch. 8, p. 54, ch. 9, p. 63, ch. 10, p. 71 ; Pardessus, Droit 
Comm. Tom. 5, art. 1353 ; 1 Boullenois, Observ. 25, p. 601, 618, 619 ; Id. 635. 
In France, jurisdiction wouj^L seem generally to belong either to the place of 
domicil, or to the place rei sitae. Jurisdiction in the place of the contract, or 
of the other act done, does not seem to have been recognized under the old 
jurfc$midence, and it does not exist in the modern Code. Code de Procedure 

Civile, art 1, 2. “Le lieu (says Boullenois) ou se passent les actes, celui ou 

es parties s'obligent de payer, et leur soumission, ne d^terminent pas la justice 
OU elles doivenfc plaider.” 1 Boullenois, Observ. 80, p. 829, 880, 831, 832 ; 2 
Boullpnoi^ p. 455,456,457. Dumoulin says : “ Cmterum ex eo solo, quod quis 

' promisi&ifeJvWG certo loco, licet ibi conveniri possit do jure, sicut si ibi contrax- 

sset; Jpgtpgt hoc non observatur in hoc regno; quia in hoc regno non sortitur 
qoi»4f£rum ratione contractus, etiam verc et realitcr fact! in loco.” Molin. 
Opeya, Comm, in Deoil Tom. 3, p. 837, edit. 1681; 1 Boullenois, Observ. 30, 
See, also, Pothier, Traits de la Procedure Civile, ch. 1. 



883 • 


ch/xiCJ jurisdiction and remedies. 

T* 

a § 638. In the corresponding distribution of 'actions by 
the common law,into personal actions, and real actions, 
and mixed actions, 1 * the two latter are, in point of juris¬ 
diction, confined to the place rei sites; and. the*J&rmer are 
generally capable of being brought wherever the party 
can be found. Or, as the judicial phrase is, in the com¬ 
mon law, real actions and mixed actions are heal; and 
personal actions are transitory? 

§ 539. Considered in an international point of view, 
jurisdiction, to be rightfully exercised, must be founded 
either upon the person being within the territory, or 
upon the thing being within the territory; for, otherwise, 
there can be no sovereignty exerted upon the known 
maxim: Extra territorium jus dicenti impune non paretur . 3 
Boullenois puts this rule among his general principles. 
The la,ws of a sovereign rightfully extend over persons 
who are domiciled within his territory, and over property 
which is there situate. 4 Vattei lays down the true doc¬ 
trine, in clear terms. “ The sovereignty, (says he,) united 
to domain, establishes the jurisdiction of the nation in its 
territories, or the country, which belongs to it. It is its 
province, or that of its sovereign, to exercise justice in 
all places under its jurisdiction, to take cognizance of the 
crimes committed, and the differences that> arise in the 
country.” 5 On the other hand, no sovereignty can extend 
its process beyond its own territorial limits, to subject 
either persons or property to its judicial decisions. Every 
exertion of authority of. this sort beyond this limit is a 


1 S Black. Comm. 117, 118. 

* 8 Black. Comm. 294 j Comm. Dig. Action, N.; 1 Cliitty on Comm and 
Manuf. p. 647, 648, 649. 

* Dig. Lib. 2, tit 1,1. 20. 

4 1 Boullenois, Pr. Gdn. 1, 2, p. 2, 8. 

6 Vattcl, B. 2, ch. 8, § 84. 
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mere nullity, and incapable of binding such persona or 
property in any other tribunals. 1 TJbis-subject, however, 
deserves a more exact consideration. ' > 

§ 5’40. In the first place let us consider the subject of 
jurisdiction a little more particularly in regard tp persons. 
These may be, either citizens (native or naturalized), or 
foreigners. In regard to the former, while within the 
territory of their birth, or of their adopted allegiance, 
the jurisdiction of the sovereignty over them is complete 
and irresistible. It cannot be controlled; and it ought 
to be,respected everywhere. But as to citizens of a 
country domiciled abroad, the extent of jurisdiction, 
which may be lawfully exercised over them in personam, 
is not so clear upon acknowledged principles. It is true, 
that nations generally assert a claim to regulate the 
rights, and duties, and obligations, and acts of thcjr own 
citizens, wherever they may be domiciled. And, so far 
as these rights, duties, obligations, and acts afterwards 
come under the cognizance of the tribunals of the sover¬ 
eign power of their own country, either for enforcement, 
or for protection, or for rerpedy, there may be .no just 
ground to exclude this claim. But when such rights, 
duties, obligations, and acts come under the consideration 
of other countries, and especially of the foreign country 
where such citizens gj:e domiciled, the duty of recogniz¬ 
ing and enforcing such a claim of sovereignty, is neither 
jclear, nor generally admitted. The most that can be 
said, is, that it may be admitted ex comitate gentium. But 
it may also be denied ex justitid gentium , whenever i,t is 
^deemed injurious to the interests of such foreign nations, 
.or Bubv$tf|ive of their own policy or institutions. No 

i * i... M. W * 

' ^ ' 

_ , > ■ » --■------ - . ■ -.-,- 

4 

* # 

„?jJPicquet v. Swan, 5 Mason, R. 85, 42. Sec Russel v. Smyth, 9 Mees. & 
Welsh. R. 819; De Witt v. Burnett**® Barbour, 96. 
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ofie, fof instancy would imagine, that a judgment of the 
parent country, c^jfeqating the property, or extinguish¬ 
ing the personal rights of personal capacities of a native 
subject, cm Account of such a foreign residence, would be 
recognized lb any other country. And it would be as 
little expected, as a matter of right, that any other 
country would enforce a judgment against such persons 
in the parent cfcufftry, obtained in invitum , on account of 
a supposed contumacy in remaining abroad, to which suit 
he had never appeared, and of which he had received no 
notice ; however the proceedings might be in conformity 
to the local laws. This is the just result deducible from 
the axioms of Huberus already quoted; and especially, 
from the first and second of these axioms. 1 Whatever 
authority should be given to such judgments, must be 
purely ex comitate , and not as matter of absolute or posi¬ 
tive right on one side, and of duty on the other. 

§ 541. In regard to foreigners, resident in a country, 
although some jurists deny the right of a nation generally 
to legislate over them, it would seem clear, upon general 
principles of international law, that such a right does 
exist; and the extent to which it should be exercised, is 
a matter purely of'municipal arrangement and policy. 
Huberus lays down the doctrine in his second axiom. 
All persons, who are found within the limits of a govern¬ 
ment, whether their residence is permanent or tempo¬ 
rary, are to be deemed subjects thereof. 2 Boullenois sfcys, 
that the sovereign has a right to make laws to bind 
foreigners % in relation to their property within his 
domains; in relation to contracts, and acts done therein; 

., * .. . .. . ■ - -- . , r i.-, (/ ?, ■ - 

1 Ante, § 29. * 

* Id., Huberus, Tom. 2, Lib. 1, tit 8, § 2, p. 938; ante, § 29, note 3, Henry 
on Foreign Law, ch. 8, p. 04, eh. 9, p. 63, feh. 10, p. 71 * 
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and, in relation to judicial proceedings,-if they-implead 
before his tribunals. 1 And, further, that he may, of strict 
right, make laws for all foreigners, who merely pass 
through his domains, although eommonly this authority 
is exercised only as to matters of police. 2 Yattel asserts 
the same general doctrine, and says, that foreigners are 
subject to the laws of % State, while they reside in it. 8 
And, in relation to disputes which may arise between 
foreigners, or between a citizen and a foreigner, be holds, 
that they are to be determined by the judge of the place, 
and according to the laws of the place of the defendant’s 
domicil. 4 

§ 642. There are nations, indeed, which wholly refuse 
to take cognizance of controversies between foreigners, 
and remit them for relief to their own domestic tribu¬ 
nals, or to that of the party defendant; and, especially, 
as to matters originating in foreign countries. Thus, in 
France, with few exceptions, the tribunals do not enter¬ 
tain jurisdiction of controversies between foreigners re¬ 
specting personal rights and interests. 6 But this is a 
matter of mere municipal policy and convenience, and 
does not result from any principles of international law. 
In England, and America, on the other hand, suits are 
maintainable, and are constantly maintained, between 
foreigners, where either of them is within the territory 
of the State in which the suit is brought. 

[§ 542 a. The question has been much discussed of 


1 1 Boullenois, Fr. Gen. 4, 5, p. 3. 

* Id>A '3. 

* Vawk B- 1, ch. 19, § 213; Id. B. 2, ch. 8, § 99, 101, 103. Seo Caldwell 
p. Van vSiinger, 16 English Jurist, 115; S. C. 9 Eng. Law & Eq. Rep. 51. 

« Id. B. 2, ch. 8, § 103. 

* See iPardessus, Droit Comm. Tom. 5, art. 1476 to 1478, p. 238; Henry on 
F&reign Law, Appendix, p. 214 to 216. 
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late, how far foreign princes * may be &ade amenable in 
the courts of another State, or whether they are exempt 
from its jurisdiction. In a very recent case 1 in the 
House of Lords, it was. held, that a foreign sovereign, 
^although a British subject, coming .to England afid there 
exercising his rights as Such subject, could not be made 
responsible in the English Counts for acts done in his 
own country in virtue of his authority as sovereign, and 
not as a British subject; and Lord Lyndhurst observed: 

It must be a very particular case indeed, even if any 
such case could exist, that would justify us in interfering 
with a foreign sovereign in our courts.”] 

§ 543. But, although every nation may thus rightfully 
exercise jurisdiction over all persons within its domains; 
yet, we are to understand, that, in regard thereto, the 
doctrine applies only to suits purely personal, or to suits 
connected with property within the same sovereignty. 
For, although the person may he within the territorial 
jurisdiction; yet, it is by no means true, that, in virtue 
thereof, every sort of suit may there be maintainable 
against him. A suit cannot, for instance, be maintainable 
against him, so as absolutely to bind his property situate 
elsewhere; and, & fortiori, not so as absolutely to bind 
his rights and titles to immovable property situate else¬ 
where. It is true, that some naticms do, in maintaining 
suits in personam , attempt, indirectly, by*their judgments 
and decrees, to bind property situate in other countries; 
but it is always with the reserve, that it binds the person 
only in their own courts in regard to such property. 


1 Duke of Brunswick v. King of Hanover, 2 Clark & Finn. N. S. I. And 
see De Haber v. The Queen of Portugal, and Wadsworth v. The Queen of 
Spain, 7 Eng. Law & Eq. Rep. A foreign sovereign, it seems, has an un¬ 

doubted right to sue, either at law or in equity, in the courts of another State. 
Hullctt v. King of Spain, 1 Dow. & Clark, 169. 
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And, eert&ir^y/'thfere can b^^io pretend^ that Such judg¬ 
ments or decrees bind the property itself, or the rights 
over jt^which are established by the laj^s of*the place 
where it is situate. If a Court pf Chappery, in England, 
should compel a bankrupt by its decree, to convey his 
personal and real estate, situate in foreign *oguntries, to 
the assignees under the commission^* (as it was at one 
time thought they,might do, although now the doctrine 
is repudiated); 1 yet such a decree would not operate to 
transfer the property, so * as to affect the rights of cred¬ 
itors, or the regular operation of the laws of the State 
rei sites. So, a foreign court cannot, by its judgment or 
decree, pass the title to land situate in another country; 
neither c&n it bind sinm land by a judgment or decree, 
that in default of the defendants in the suit conveying 
it shall be conveyed by the deed of its own officers to 
the plaintiffs. Such a conveyance, made by its officers, 
would be treated in the country, where the land is situ¬ 
ate, as a mere nullity. 2 

§ 544. The doctrine of the,.English Courts of Chan¬ 
cery, on this head of jurisdiction, seems carried to aft 

ft 

extent, which may, perhaps, in some cases, not find a 
perfect warrant in the general principles of international 
public law; and, therefore, it must have a very uncertain 
basis, as to its recognition in foreign countries, so far as it 
may be supposed to be founded in t!ie comity of nations. 
That doctrine is, that the Court of Chancery, having au¬ 
thority to act upon the person (agere in personam) may 
indirectly act upon real estate, situate in a foreign coun¬ 
try, through the instrumentality of this authority over 




1 Ex parte Blades, 1 Cox, R. S98; Selkrig v. Davies, 2 Rose, Bank. Cases, 
79; Id. 291; S. C. 2 Dow, R. 231. -*' 

* Watts v. Waddle, 6 Peters, R. 889, 400. 
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the person; andf&hat it m$JKfompel hiS^to gi^e effect to 
itq decree respecting such property, whether it^goes to 
the entire disposition of it, or only to affect it with liens 
or btfrdenk 1 * Lord Hardwicke asserted th# jurisdiction 
in several cases. 3 * At a more recent period the Court of 
Chancery asfcerfed the jurisdiction over a British creditor, 
who had fraudulently obtained a.judgment in 'file British 
West Indies against his debtor, and had on an execution 
sold his debtor's real estate there, and become the pur¬ 
chaser thereof; and the Court set aside the purchase for 
the fraud. 8 It is observable, that in this last case all the 
parties* were British subjects, and the original judgment 
was in a British island. The Magier of the Bo\ls, (Sir R. 
P. Arden,) on thaft occasion saior “Upon the whole, it 
comes to this; that, by a proceeding in the island, an 
absentee’s estate might be brought to sale, and for what¬ 
ever interest he has, without any particular, upon which 
they are to bid; the question is,*whether any court will 
permit the transaction to avail to that extent. It is said, 
this Court has no jurisdiction, because it is a proceeding 
ift the West Indies. It has been argued, very sensibly, 
that it is strange for this Court to say, it is void by tj^e 
laws of the island, for want of notice. f I admit, I am 
bound to say, that, according to those laws, a creditor 
may do this. To that law he has had recourse, and 
, wishes to avail himself of it; the question is, whether an 
English Court will permit such an use to be made of the 
law of that island, or any other country. It is sold, not 


1 Sec 1 Eq Abridg. C. p. 133; Arglasse v. Muschamp, 1 Vem. B. 75, 135; 
Kildare v Eustace, 1 Vern. 75, 185, 419. * 

J See Foster v. Vassal, 3 Atk. 589; Peon v. Lord Baltimore, 1 Ves. R 
444 

3 Cranstown v. Job|||||p, 3 VeS. Jr. 170; S. C. 5 Ves. Jr. 277. 

CONFL. 
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to satisfy* the debt, but in order to get the estate, which 
the law of that country never could intend, for a price 
much inadequate to the real value; and to pay himself 
more than the debt, for whioh the suit was commenced, 
and for which only the sale tjoulcl be holden. It was not 
much litigated, that the Courts of equity here have an 
equal right to interfere with regard to judgments or 
mortgages upon the lands in a foreign country, as upon 
lands here. Bills are often filed upon mortgages in the 
West Indies. The only distinction is, that this Court 
cannot act upon the land directly, but acts upon the con¬ 
science of the person living here. Archer v. Pfeston, 
Lord Argjasse v. Muscl^mp, Lord Kildare v. Eustace, (1 
Eq. Abr. 133; 1 Vern. 75,135, 419). Those cases clearly 
show, that with regard to any contract made, or equity 
between persons in this country, respecting lands in a 
foreign country, particularly in the British dominions, 
this Court will hold the came jurisdiction, as if they were 
situated in England. Lord Hardwicke lays down the 
same doctrine (3 Atk. 589). Therefore, without affect¬ 
ing the jurisdiction of the Courts there, or questioning 
thf regularity of the proceedings, as in a court of law, 
or saying, that this sale would have been set aside either 
in law or equity there, I have no difficulty in saying, 
which is all I have t© say, that this creditor has availed 
himself of the advantage he got by the nature of those 
laws, to proceed behind the back of -the debtor upon, a 
constructive notice, which could not operate to the only 
point to which a constructive notice ought, that there 
might be actual notice without wilful default; that he 
lias gained an advantage, which neither the law of this, 
nor itf any other country would permit. I will lay down 
the rule as broad as this: this Court wiB not permit him 
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to avail himself of the laW of any othur CQuntr^ to do, 
wjiat would be gross injustice.” 1 

§ 546. To tfye extent of this decision, perhaps there 
may not be any,well-founded objection; 2 and the same 
doctrine has been repeatedly acted upon by the equity 
courts of America. 3 Bub even in England, the Court of 
Chancery will not\ct directly ypon lands in the planta¬ 
tions, so as to affect the title, or the possession, or the rents 
and profits thereof. 4 Nor will it entertain jurisdiction over < 
contracts with regard to lands in foreign colonies, so as 
to touch the title there; or to prevent a sale thereof by 
an injunction ; 5 although it has been repeatedly held, in 
very general terms, that there is no doubt of the juris¬ 
diction of the Court of Chancery, as to land in the West 
Indies, or in other foreign places, if the persons are in 
England. 6 

§ 54G. But it is not an uncommon course for a nation 
by its own municipal code to provide for the institution 
of actions against non-resident citizens, and against non¬ 
resident foreigners, by a. citation viis et modis, (as it is 
called,) or by an attachment of their property, nominal* 
or real, within the limits of its own territorial sovereign¬ 
ty ; and to proceed to judgment against the party defend¬ 
ant, whether he has any actual notice of the suit, or not, 
or whether he ever appears to tfie suit, or not. 'In 
respect to such suits in personam , by a mere personal cita¬ 
tion, viis et modis , such as by posting up such a citation 


1 Cranstown y. Johnston, 8 Ves. R 170, S C. 5 Vcs 277. 

9 Jackson v Petno, 10 Ves. 164. 

3 See Massic v. Watts, 6 Cranch, 148, 158; Ward v. Araedon, Hopkins, R. 
213, Mead v Merritt, 2 Paige, R. 402; Mitchell v Bunch, 2 Paige, R 606 

4 Robculcau v. Rous, 1 Atk 543. See 1 Vern. R 75, 135,419, posts, § 551. 

s White v Hall, IS Ves. Jr. 321. Se*e Massie v. Watts, 6 Cranch, 148, 156 

4 Jackson v Petrie, 10 Ves. 165. 
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on the* Royal- Exchange, in London, as is done in the 
Admiralty in England, or by an edictal'Station (as it is 
called) posted up at the Key in Leith, at the market 
cross of Edinburgh, and the pier and shore of Leith, 
according to the practice of Scbtland, 1 there is no pre¬ 
tence to say, that such modes of proceeding can confer 
any legitimate jurisdictipn over foreigners, who are non¬ 
residents, and do not appear to answer the suit, whether 
they have notice of the suit, or not. The effects of all 
such proceedings are purely local; and, elsewhere, they 
will be field to be mere nullities. 

§ 547. Lord Ellenborough put this doctrine with greurt 
clearness and force, in a case before the Court, where a 
judgment was obtained in the Island of Tobago, against 
a party, stated in the proceedings, to be “ formerly of the 
City of Dunkirk, and now of the City of London, mer¬ 
chant,” and who was cited to appear at the ensuing court, 
to answer the plaintiff’s action, by a summons, which was 
returned served “ by nailing up a copy of the declaration 
at the Court House door,” and oti which service judgment 
was afterwards given by default of the .defendant to 
appear and defend it. It was attempted to maintain the 
judgment, as authorized by the local law, in cases of 
persons absent from the island. Lord Ellenborough, in 
delivering the judgment of the Court, said : “ By persons 
absent from the island, must necessarily be understood 


1 Ersk. Instit B. 1, tit. 2, § 17, 18 ; Id. B. 4, tit. 1, § 8. — After a decree is 
obtained in personam, in Scotland, it seems, that letters of horning, as they 
are called, issue, requiring the defendant to comply with the decree, ^hich 
jpay bo gppreed by personal service, or, if the party cannot bo found, by appli¬ 
cation at his place of domicil, or dwelling-house; and, if he is out of the king¬ 
dom, t£fen be is charged by a copy put, up at the market cross in Edinburgh, 
and at the pier and shore of Leith. Ersk. Inst B. ,2,'tit, 5, § 55; Id. B. 4, 
-tit 3, § 9. See Douglas v. Forrest, 4 Bing. B. €86, 690. 
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persons, who hrare been present, and within the jurisdic¬ 
tion, so as to gave been subject ft* the*process of the 
Court; but it'can never be applied to a person, who, for 
aught appears^, never was present within, or Subject to 
the jurisdiction. Supposing, however, that the Act had 
said in tdjros^ that though a person sued in the island 
had never been present within the jurisdiction; yet that 
it should bind him, upon proof of nailing up the sum¬ 
mons at the court door; how could that be obligatory 
upon the subjects of other countries ? Can the Island of 
Tobago pass a law to bind the rights of the whel$ world ? 
Would the world submit to such an assumed jurisdiction ? 
The law itself, however, fairly construed, does not war¬ 
rant such an inference; for * absent from the isfand ’ must 
be taken only to apply to persons, who had been present 
there, and were subject to the jurisdiction the Court 
out of which the prooess issued; and, as nothing of that 
sort was in proof here to show* that the defendant was 
subject to the jurisdiction at the time of commencing the 
suit, there is no foundation for raising an assumpsit in 
law upon the judgment so obtained.” 1 This doctrine has 
been fully recognized in the American courts. 2 


1 Buchanan v. Rucker, 9 Bast, R. 192, 194. See Cranstown v. Johnston, 
3 VC& R. 170; 5 Vcs. 277; Cavan v. Stewart, l^Starkie, R. 525; Becquet v. 
McCarthy, 2 Barn. & Adolph. 951; Ferguson v. Mahon, 11 Adolph. & Ellis, 
179, 182. — In Smith v. Nicholls, 5 Bing. New Cases, 208, which was an action 
of trover for a ship, the defendant, among other things, pleaded a foreign 
judgment and recovery by tho plaintiff in the Vice Admiralty Court at Sierra 
Leone for the same subject-matter. To that plea theie was a replication, that 
the defendant was not in the Colony of Sierra Leone, or at any place within 
the jurisdiction of the Vice Admiralty Court, at the commencement of, or at 


* Tcnton v. Garlick, 8 Johns. R. 194; Borden v. Fitch, 15 Johns. R. 121; 
Bisscl v. Briggs, 9 Mass. R. 462; Mills o. Durjee, 7 Crancb, 481, 486; Puquet 
v. Swan, 5 Mason, R. 90? 43, 44; Buttrick v. Allen, 8 Mass. R. 273; De Witt 
v. Burnett, 3 Barbour, 96. 


75* 


894 


•CONFLICT of laws. 


[oh. XIV. 


§ 548. In a recent case, the validity, of a judgment 
rendered in a^foreign country in a sui^gainst persons 

" -- .I.,* --- . - ■- - - ,< -- - ■ f 1 —■■■■ T mm 

any lame during the proceedings, or any time* until after the judgment in the 
Colony of Sierra Leone, and had no notice thereof, &p. \ and Lord Chief 
Justice Tindal in delivering his opinion, adverting to this point, said: “ The 
effect of the plaintiff’s replication is this, — He shows some matters, by which 
at least primS facie the judgment relied on is a void judgment; for he says, at 
the time of the suit being commenced, and from that time down to the ter¬ 
mination of the suit, not only was the defendant in that action absent from the , 
place, but that he had no person, whatever, no agent, or any other person, orf 
whom any process or monition from the Court could be sen cd, or who could 
answer foi^him. Till that is answered by showing, that there was some law in 
the colony from which, in the situation the party was, the judgment would not 
be a void one, we must say the plaiutiff in setting up that, which, if unan¬ 
swered, shows it to be a void judgment. In Plummer u. Woodburno, the Court 
says, that befbre you set up a foreign judgment as conclusive in the nature of 
an estoppel between the parties, it must appear on the record, that it is deci¬ 
sive and binding between them in the colony, where the judgment is given. 
That does not appear here; and therefore on both grounds I think the plea is 
a bad plea, as far as the foreign judgment is concerned.” See, also, Plummer 
v. Woodburnc, 4 Barn. & Cresw. 625. Lord Brougham in alluding to the 
same subject in Don v. Lippmarm, 5 Clark & Fmnell. 1, 20, 21, said. “But 
supposing that the debt might have been sued for in France, then comes the 
question, whether the French judgment cannot be sued on as a substantive 
cause of action. It is, in fact, tendered as one of the grounds of suit here. A 
foreign judgment is good here for sueli a purpose, provided that it has not been 
obtained by fraud or collusion, or by a practice contrary to the principles of 
all law. Fraser v. Sinclair, (Morr. 4543,) which was affirmed in this House, 
showed, that we. regard a forcigif judgment only as primH facie evidence of a 
debt Buchanan v. Rucker, (1 Camp 63; 9 East, 192,) established, that the 
court, before which a foreigqjudgrqent is brought by a proceeding of this sort, 
may examine, whether it has been rightly obtained or not; and the principle 
of the decision cannot be confined to the case of a party not being within the 
jurisdiction at the time the judgment is obtained. Jjf he is a foreigner, and is 
not within the jurisdiction, but is by force kept out Of it before the action, and 
is not sued by proper forms, his case is oven stronger than that of the defend¬ 
ant in Buchanan v. Rucker, and he must have the same principle applied to it. 
Hie case of Douglas v. Forrest, (4 Bing. 686,) shows, how much the applica¬ 
tion of the rule is affected by circumstances. In that case, which was an 
action in an English Court on a Scotch judgment of horning against a Scotch¬ 
man bbrn, the Court guards itself against a general inference from the decision. 
The Chief Justice, in delivering the judgment of the Court, says: (4 Bing. 

, 703,) ‘We confihe our judgment to a case, where the party owed allegiance to 
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who were non-residents, and had no actual notice of the 
suit, and did n$^appear and* answd& the came, came be¬ 
fore the Eourf?^ Common Pleas in England, upon a 
Scottish judgment rendered against a Scottish absentee, 
upon a, due attachment of his heritable property iri Scot¬ 
land, and due proclamation, by what is technically called 
tt horning” in Scotland, which judgment was - rendered 
against the defendant by default for his non-appearance 
to answer the suit The question wa«, whether the judg¬ 
ment so rendered was void, or not. It was held, that the 
judgment was valid. This decision was founded partly 
upon the construction of the articles of union between 
Scotland and England, and partly upori the recognition 
of such a practice, as valid, by a British Act of Parlia¬ 
ment, and partly upon the fact, that the judgment was 
against a Scottish subject. 1 On that occasion, Lord Chief 
Justice Best in delivering the opinion of the Court, said: 
“A natural born subject of any country, quitting that 
country, but leaving property under the protection of its 
laws, even during his absence, owes obedience to those 
laws, particularly when those laws enforce a moral obli¬ 
gation. The deceased, before he left his native country, 
acknowledged, under his hand, that he owed the debts; 
he was under a moral obligation to discharge those debts, 
as soon as he could.” 2 And after adverting to the case 


the country, in which the judgment was so gi\en against him, and by thg laws 
of which country hjs pre^arty was, at the time those judgments were given, 
protected.' Beckett v McCarthy, (2 Barn & Ad 951,) has been supposed to 
go to the verge of the law, but the defendant in that case held a public office 
m the very colony in which he was originally sued.” In the still more recent 
case of Fergusson v. Mahon, 3 Ferr & Dav. R 143, the Court of King's Bench 
in England held, in an action on an Irish judgment, that it was a good plea m 
bar, that the defendant was nejter served with, nor had notice of any pioceaa 
in the action. 

1 Douglas v. Forrest, 4 Bing.jR. 686, 702, 703. 

* Ibid. 
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of Buchanan v. Rucker, and some others, he added : “ To 
be sure, if attachments, issued against #ny persons, who 
were never within the jurisdiction ef^the Coirt issuing 
them, would be supported and confirmed in the country 
in which the person attached resided, the legislature of 
any country might authorize their Courts to decide on 
the rights of parties, who owed no allegiance to the gov¬ 
ernment of such country, and were under no obligation 
to attend its Courts, or obey its laws. We confine our 
judgment to a case, where the party owed allegiance to 
the coufitry in which the judgment was so given against 
him, from being born in it, and by the laws of which 
country his property was, at the time those judgments 
were given, protected. The debts were contracted in the 
country in which the judgments were given, whilst the 
debtor resided in it.” 1 

§ 548 a. Another case also occurred at a later period, 
which presented a similar question. An action was 
brought and a judgment recovered in the island of Mau¬ 
ritius against a party, who had been a former resident in 
the island; but who was absent from the island during 
the whole course of the proceedings. By a law of the 
Colony it was provided, that if a suit was instituted 
against an absent party, process should be served upon 
the King’s Procurator General in the colony; but it was 
not expressly provided that the Procurator General 
should communicate with the absent party. It appeared 
that the process was served on the Procurator General, 
but it did not appear, that the absent party had any no¬ 
tice thereof. The Court held, that the judgment was 


1 Douglas v. Forrest, 4 Bing. R. 686, 702, 703. See, also, Becquet v. Mc¬ 
Carthy, 4 Barn. & Adolph. R. 951; Don t>. Lippmann, 5 Clark & Finnell. 1, 21; 
„PIummer v. Woodburne, 4 Barn. & Cresw. R. 625. 
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valid. Lord Tenterden, on that occasion in delivering 
the opinion of fhg Court, said': u Another objection, and 
not an unimportant one, was, that the testator, when the 
proceedings were instituted against him, was absent from 
the island ; and it Vas urged, that it was contrary to the 
principles of natural justice, that any one should be con¬ 
demned unheard, and in his absence. Proof, however, 
was givenj that by the law of the colony, in the case of a 
person formerly resident in the island, absenting himself, 
and not leaving any attorney upon whom pi^c^ss in a 
suit might be served, the Procurator General or his dep¬ 
uty was bdund to take care of the interest of such absent 
party. It was said, that the law of the island did not 
provide any means, whereby the Procurator General or 
his deputy might be required to hold communication 
with, or receive directions from, an absent person. There 
may, perhaps, be some deficiency in the law in that re¬ 
spect ; but as the law of the island is, that the process 
shall be served upon the public officer, it must be pre¬ 
sumed, that he would do*whatever was necessary in the 
discharge of that public duty; and we cannot take upon 
ourselves to say, that the law is so contrary to natural 
justice, as to render the judgment void in a case, where 
the process was so served.” 1 

§ 549. A still more common course, in many States and 
nations, is, to proceed against non-residents, whether they 

- ***»<- 


1 Becquet t>. McCarthy, 2 Barn. & Adolph. 951, 958, 959. — It has been 
justly remarked by Lord Brougham, (in Don v. Lippmann, 5 Clark & Pinnel. 
21,) that that case u has been supposed to go to the verge of the law; but the 
defendant in that case held a public office in the very colony, in which he was 
originally sued.” Perhaps a stronger doubt of its correctness might upon prin¬ 
ciples of public justice have been pronounced. Boullenois manifestly deem* 
an exercise of jurisdiction against an absent foreigner to be unfounded in point 
of authority. 1 Boullenois, Observ. 25, p. 610. 
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are citizens, or whether they are foreigners, by a seizure 
or attachment of their property situate or found within 
the territory. Sometimes the seizure or attachment is 
purely nominal, as, for example, <of a chip, or a cane, or a 
hat. In other cases the seizure ‘or attachment is bond fide 
of real property, or personal property, within the territory, 
or of debts due to the pon-resident persons in the hands 
of their debtors, who live within the country. 1 In such 
cases, for all the purposes of the suit, the existence of the 
property, |o seized or attached within the territory, con¬ 
stitutes a just ground of proceeding, to enforce the rights 
of'the plaintiff to the extent of subjecting such property 
to execution upon the decree or judgment. But if the 
defendant has never appeared and contested the suit, it is 
to be treated to all intents and purposes as a mere pro¬ 
ceeding in rem , and not, as personally binding on the party 
as a decree or judgment in personam,; or, in other words, 
it only binds the property seized or attached in the suit 
to the extent thereof; and is in no just sense a decree or 
judgment, binding upon him beyond that property. In 
other countries, it is uniformly so treated, and is justly 
considered as having no extra-territorial force or obliga¬ 
tion. 2 


1 Sec Henry on Foreign taw, eh. 8, 9, 10, p. 54,63, 71 ; Douglas v. Forrest, 
4 Bing. R. 686, 700, 701. 

* See Ewer v. Coffin, 1 Cushing, 23; Phelps v. Holker, 1 Dali. 261; Kilburn 
v. Woodworth, 5 Johns. R. 37; Pawling v. Bird’s Ex’ors, 13 Johns. 192; Bissell 
v. Briggs, 9 Mass. R. 462; Robinson v. Ex’ors of Ward, 8 Johns. R. 86 ; post, 
§ 592. But see Douglas v. Forrest, 4 Bing. R. 686, 702, 703; Shumway v. 
Stillman, 6 Wendell, R. 447; 1 Boullenois, Obscrv. 25, p. 609, 610 # 619, 620, 
622, 628, 624, 628; 6 Harris & Johns. R. 191; Taylor v. Phelps, 1 liar. & 
Gill, R. 492. — Mr. Chief Justice Parsons, in his very able opinion in Bissell 
v, Briggs* (9 Mass. R. 468,) has made some pointed remarks on this subject, 
from whuSh the following extract is made. “ To illustrate this position, it may 
be remained, that a debtor, living in Massachusetts, may have goods, effects, or 
■ credits in Now Hampshire, where the creditor lives. The creditor there may 
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§ 550. In the next place, let ns consider the subject of 
jurisdiction in regard to property. It will be unnecessary 

» _ . __ 

lawfully attach these, pursuant to* the laws of that State, in the hands of the 
bailiff, factor, trustee, or garnishee of his debtor, and, on recovering judgment, 
those goods, effects, and credits, may lawfully be applied to satisfy the, judg¬ 
ment ; and the bailiff, factor, trustee, or garnishee, if sued in this State for 
those goods, effects, or credits, shall, in our courts, b^ protected by that judg¬ 
ment, the Court in New Hampshire having jurisdiction of the cause for the 
purpose of rendering that judgment, and the bailiff, faejor, trustee, or garnishee’ 
producing it, not to obtain execution of it here, but for his own justification. 
If, however, those goods, effects, and credits are insufficient to 4 satisfy the judg¬ 
ment, and tho creditor should sue an action on that judgment in this State to 
obtain satisfactlbn, he must fail; because the defendant was not personally 
amenable to the jurisdiction of the Court rendering the judgment And, if 
the defendant, after the service of the process of foreign attachment, should 
either in person have gone into the State of New Hampshire, or constituted an 
attorney to defend the suit, so as to protect his goods, effects, or credits from 
the effect of the attachment, he would not thereby have given the Court juris¬ 
diction of his person; since this jurisdiction must result from the service ofthe 
foreign attachment. It would be unreasonable to oblige any man living m one 
State, and having effects in another State, fb make himself amenable to the 
courts of the last State, that he might defend his property there attached.’* 
See post, § 534, 592, 598 to 613. ]^Ir. Burge has made the following remarks 
on the same subject. “ In order that it may produce the effect of res judicata 
in the country, in which it is pronounced, and h fortiori in a foreign country, 
the sentence must be given by a competent tribunal. It must put a final ter¬ 
mination to the matter in litigation, and it must be certain. The want of either 
of these requisites is such a defect as to render the sentence null and void, and 
this defect is called a nullity. The judicial tribunal must be competent to en¬ 
tertain jurisdiction of the subject-matter of the suit. If, according to the con¬ 
stitution of the tribunal, the subject-matter of the sentence was excluded from 
its cognizance, the sentence pronounced by the individuals composing it would 
possess the weight which ponged to an arbitrament made by those to whom 
the litigating parties had submitted their differences, but it would not possess 
the authority of res judicata. Where a limited tribunal takes upon itself to 
exercise 9 jurisdiction which does not belong to it, its decision amounts to 
nothing, and docs not create any necessity for an appeal. Such a defect in the 
sentence cannot be cured by the appearance of the party. Another nullity in 
the sentence is, a decision given upon that, which was not demanded or not con¬ 
tested, or when more has been* adjudged than was demanded, for in cither case 
the judge has exceeded his jurisdiction: 4 Ultra id, quod in judicium deduc- 
turn est, potestas judicis nequaquam potest excedere.’ The party against whbfn 
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to disOHser^tno matter at large, as to personal property, 
since the general ^doctrine is not controverted, that, al- 


the sentence has been obtained, must be subject to the jurisdiction of that tri¬ 
bunal. Such a jurisdiction is founded either in respect of the defender's domi¬ 
cil in the territory of the tribunal, ratione domicilii, or in respect of his being 
possessed of »me gstate m subject within it, ratione rei sitsc, or on the arrest¬ 
ment made by the deoMS^of the court of the party’s movablo effects, arrestum 
causa fundandm jurisdictionis. A jurisdiction acquired by the arrest of the 
defender’s property was^not known to the civil jaw, but it was admitted in the 
jurisprudence of Holland, Spain, France, and Scotland, in all personal actions, 
in which the defender is bound, ‘ ad dandum, faciendum, et prasatandum/ It ' 
is not allowed in order to compel the defender to appear before any other 
judicial tribunal than that of the place in which the immovable property, the 
subject of tlft suit, is situated. By the law of Scotland the jurisdiction is 
founded not only on the defendant’s domicil, but on his personal residence in a 
place for forty days. It admits jurisdiction ratione rei sitae, unless it has for 
its object a question merely ^personal, as of status. Where a foreigner not 
otherwise subject to the jurisdiction of the courts of Scotland is possessed of 
movable property^ there the jurisdiction is acquired by arresting his goods, and 
so fixing them within the judge’s territory, or by their being already a subject 
of competition in a court of that'kingdom. By the civil law the jurisdiction 
was acquired in respect of the place in which the contract was cntcicd into, or 
in which it was to bo performed ; but the cqflcs founded on the civil law do not 
admit a jurisdiction in either of these cases unless the defendant is found in 
that place. The citation of the. defender, the voeatio in jus, juris experiendi 
cauifi voeatio, is essential to £he validity the sentence, because otherwise he 
has not had the opportunity of defending himself against the claim of liis ad¬ 
versary. That citatipn need not have 1 been served on him personally; it is 
sufficient if it be left at his house. When the tribunal acquires jurisdiction 
either ratione rei sitrn, or by arrestment in consequence of the defender having 
no domicil in loco fori,'this citation is necessarily a meiely formal act. By the 
Code Civil, the public minister is specially charged with the duty of watching 
over the interests of those who are presumed to be absent, and he is to be heard 
upon all demands which concern them. The Code de Procedure makes pro¬ 
vision for delivering to certain pubhp officers copies of the process, which may be 
issued against foreigners. The junsdictibn exercised by the Courts (^England 
is in general founded on the personal service of the process on the defendant. 
Indeed, according to the ancient law, the plaintiff could not proceed in an 
action before the defendant had actually appeared in court to answer him} and 
even if he pertinaciously neglected or refused to appear, the only course was 
to issue continued process, or to distrain upon his goods, in order thereby, As it 
-was expected, to induce him to appear, or to outlaw him, by which process he 
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though movables are^ibr many ptirpose^io be 'deemed 
to have no situs, except that-of thp ,&dmicib ef the owner; 
yet, this being but a legal fiction, if ytelcte, whenever it is 
necessary for the purpose of justice; that the actual situs 
of the thing should be examined. * A ti^tkkt, within whose 
territory any personal property is* factually situate, has as 
entire dominion over it, wlme therein, in poir^t of sover¬ 
eignty and jurisdiction, as it has over idimdvable ptoperty 
situate there. It may'regulate its transfer, and subject it 
to process and execution, and provide for and control the 
uses and disposition of it to the same extent, that it may 
exerb its authority over immovable property. 1 One of 
the grounds upon which, as we have seen, jurisdiction is 
assumed over non-residents, is, through the instrumental¬ 
ity of their personal property, as well as of their real 
property, within the local sovereignty. 2 Hqpce it is, that, 
whenever personal property is taken by arrest, attach¬ 
ment, or execution within a State, the title so acquired 


incun cd a qualified forfeiture of his land and goods, and all his civil rights as 
a subjett we re suspended. But in certain cases, after actual personal service, 
the plaintiff was, by the aid of certain statutes, permitted to enter an appear¬ 
ance for the defendant. But if the defendant were abroad, or avoided the 
service of process, and had no goods (Che distraining of which was considered 
nearly equivalent to actual service, because it was supposed th$ defendant 
would hear of that proi ceding,) then the only £ourse was, and still is, to pro¬ 
ceed to outlawr), which, however, docs not enable the plaintiff to proceed in 
his action, or to obtain judgment therein, but only causes a seizure of the lands, 
goods, and property of the defendant, as forfeited to the king for the defend¬ 
ant's contumacy and disrespect of his process. But the plaintiff may there¬ 
upon, by application to the Court of Exchequer or by'petition, when his claim 
exceeds fifty .pounds, obtain satisfaction of his debt by sale of tho defendant's 
property seized under his outlawry, unless previously the defendant appears to 
the action, apd enables the plaintiff to try the merits.” See, also, Ewer i?. 
Coffin, 1 Cush. 24; Rangely v. Webster, 11 Now Iiamp. 299; McVicker v. 
Beedy, 31 Maine, 817; 3 Burge, Comm, on Col. and For. Law, Ft. 2, ch. 24, p. 
1016, 1019. 

1 See ante, § 423 a. * Ante, § 549. 

CONFL. 76 




902 


CONFLICT OF LAWS. 


[CH. XIV. 


under the^aws of the State is held valid in every other 
State; 1 and the same rule .is applied to debts due to non¬ 
residents, which are subjected to the like process under 
the local laws of a State. 2 * 

§ 551. In respect to'* immovable property, every at¬ 
tempt of any foreign tribunal to found a jurisdiction over 
it, must, from the very nature of the cas% be utterly nu¬ 
gatory, and' its?degree must be for ever incapable of exe¬ 
cution in rem. We have seen, indeed, that by the Roman 
law a suit might in many cases be brought, either where 
the property was situate, or where the party had his 
domicil. 8 This might well be done within any of the 
vast domains, over which the Roman empire extended; 
for the judgments of its tribunals would be everywhere 
respected and obeyed. But among the independent na¬ 
tions of modern times there would be insuperable diffi¬ 
culties in such a course. And hence, even in countiies 
acknowledging the Roman law, it has become a very gen¬ 
eral principle, that suits in rem should be brought, where 
the property is situate ; and'thiC principle is applied with 
almost universal approbation in regard to immovable 
property. 4 * The same rule applied to mixed actions, 
and to all suits, which touch the realty. 6 * 


1 Lord Kenyon expressed 9 Ins opinion to the following effect, in Ogden v 

Folliott, (8 T. R. 738). _ “ I have always understood it to be deal, (said he,) 
that all judicial acts, done in one country over the piopeit} of the subjects 
within their jurisdiction, are conclusive on the property of those paitics in an} 

other country.” 

* See ^lissell v. Briggs, 9 Mass R. 462, 468, 469 But see Folliott o Ogden, 

1 H. Black. R. 128, 135; 3 T. R. 726, 733. See Donn v. Lippmann, 5 Clark 

& Finnell. 1, 19. 

** Ante, § 532, 545; pdst, § 586, 591. A 

* The jurisdiction as to the rights of real property is local, the subject being 
fixed and iremovable. Lord Chief Justice De Grey in Rafael v. Develst, 2 
Wm. Bbftfk. R. 1068. 

* Henry on Foreign Law, ch. 8, § 8, p. 59, ch 9, § 1, p. 68; 1 Boullonois, 
gjObderv. 25, p. fiOl, &c.; Id. p 618, 619 ; Id. p. 635, &c.; Id. p. 619. 
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§ 552. Botflleno» has treated, this whole subject with 
becoming fulness and accuracy He^has divided actions 
into those which are purely personal,’'those which are 
purely real, and those which are mixed, and' partake of 
the character of both, fdllowiug, ih these respects, as he 
avows, the division of Burgundris. 1 The first, (personal 
actions,) respect the quality, sfcite, or condition of per¬ 
sons, and pronounce against them judgments purely per¬ 
sonal, Ad dandum, vel faciendum, aut non faciendum. The 
next, (real actions,) respect things, either the proprietary 
right or ownership, or the right of possession, or th£ 
right or title of a creditor, or some other right or title. 
The last, (mixed actions,) respect both persons and things 
either in adjudging the property to one, or pronouncing 
against him a personal judgment for the profit of the 
other, or adjudging the property to one, and adjudging 
the other to make restitution of the profits to him; so 
that it is the title of the action which characterizes the 
action. 2 3 * * * * Personal actions may rightfully be brought be¬ 
tween natives in any competent tribunal of the realm ; 
and between foreigners also, who have submitted to the 
jurisdiction, wherever the laws allow its exercise; and 
between natives and foreigners in like manner. 8 But in 


1 The language of IUn-gundus is: Omnium coftdemnationum summa divisio, 
pariter in tria genera deducitur. Aut enim in rem, aut in personam, aut in 
utramquc concipiuntur. In rem, quoties alicui res asseritur, hoc est ejus esse 
dicitur, vel jure creditoris, aut alio modo possidenda datur. In personam, si 

condemnctur ad aliquid dandum aut patiendum, faciendum aut non faciendum, 
vel, si person® statum affieiat In utramque si ct res, et personas simul in con* 
demnationem veniant. Burgundus, Tract 3, n. 1, 2, p. 84, 85. 

3 1 Boullenois, Observ. 25, p. 601, 602. 

* ^ 

* Boullenois makes a distinction in suits between natives and foreigners to 
this effect If a foreigner sues a native, then the jurisdiction is well founded 

against the latter in the place of his domicil; and the foreigner is bound by 

the judgment If the foreigner is defendant, and has submitted to the jurisdic¬ 

tion, then the same result follows. 1 If he has not submitted, or has not ap- 
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all these Ases the domicil of the party defendant is com¬ 
monly supposed to be within the jurisdiction. 1 "Real 
actions ought to be brought in the place rei sitco ; and 
this is the rule not only, when, the property in contro¬ 
versy is situate in the same kingdom ; but also when the 
parties, being .domiciled in one country, engage in a liti¬ 
gation, as to property locally situate in another country. 3 
If, therefore, a judgment should be rendered in one coun¬ 
try respecting property in another, it will be of no force 
in the latter. It is true, that property within a country 
does not make the owner generally a subject of the sov¬ 
ereign, where it is locally situate ; but it subjects him to 
his jurisdiction secundum quid , et aliquo modo . 3 Mixed ac¬ 
tions, so far as they regard the realty, are to be brought 
in the place rei sitce; but if the personal damages or 
claims be separable in their nature and character, they 
may be sued for as personal actions. 4 There are many 
other jurists who adopt the like distinctions. 6 

1 553. Vattel explicitly avows the same doctrine.' 
“The defendant’s judge,” (that is, the competent judge,) 
says he* “is the judge of the place where the defendant 
has his settled abode, or the judge of the place where the 


peared t6 the suit, then the judgment is not obligator}. I Boullonois Observ. 
25, p. 609, 610. He founds himself in thi9 opinion upon the general rule, Ac¬ 
tor sequitur forum rei; and he quotes -with approbation the remark of J. Gaill: 
Quis manens extra regnum non tonetur in parlamento respondere super 
actione pcrsonali. Id. p. 612. 

1 1 Boullenois, Observ. 25, 601, 602, 603, 606, GOO, G10. See,also, Id. Brin. 
Gdn. 34, p. 8, 9. 

1 Id. Observ. 25, p. 618, 619, 620, 622, 623; Id. Prine. Ge'n. 35, 87, p. 9. 

* Id. Observ. 25, p. 623, 624, 625. 

4 Id. Observ. 25, p. 635, 636. 

8 Id. Observ. 25, p. 601 to p. 651; 1 Hertii, Opera, He Collis. Leg. § 70, p. 
132, &d\Lfc?37 ; Id. p. 215, edit. 1716; J. Voet, ad Pand. Tom. 1, Lib. 4, tit. 1, 

- § 28, p. 2^1. 

f 
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defendant is when^ny -sudden difficulty arise% provided 
it does not relate to an estate land, or to a right an¬ 
nexed to such an estate. In such a case, as property of 
this kind is to be held according to the laws of the coun¬ 
try, where it is situated,*and as the right of granting it ifc 
vested in the ruler of the country, controversies relating 
to such [real] property can only be decided in the State 
in which it depends.” 1 , 

§ 554. It will be perceived, that in many respects« 
the doctrine here laid down coincides with that of the 
common law. It has been already stated, that by the 
common law personal actions, being transitory, may be 
brought in any place where the party defendant can be 
found; 2 that real actions must be brought in*the forum 
rci sit a :; and that mixed actions are properly referable 
to the same jurisdiction. 3 Among the latter are actions 


1 Vattol, B. 2, ch. 8, § 108. 9 

3 Personal injuries are of a transitory nature, el sequunter fontm Rei Lord 
Chief Justice l)c Grey in Rafael v. Devclst, 2 W. Black. R. 1058. See Mos- 
tyn v. Fabrigas, Cowpcr, R. 1C1* 176, 177; Robinson v. Bland, 2 Burr. R. 
1077 ; 1 W. Black. 259; ante, 364. 

3 Ante, § 304; 4 Cowen, R. 527, note. —Lord Mansfield in Mostyn v. Fab¬ 
rigas, (Cowpcr, R. 161, 176,) said: “ There is a formal and a substantial dis¬ 
tinction as to the locality of trials. I state them as different things. The 
substantial distinction is, where the proceeding is in rem; and where the effect 
of judgment cannot be had, if it is laid in a wrong place. That is the case of 
all ejectments, &c. With regard to matters, that* arise out of the realm, there 
is a substantial distinction of locality too; for there are some cases, that arise 
out of the realm, which ought not to be tried anywhere but in the country 
where they arise. As if two persons fight in France, and both happening 
casually to be here, one should bring an action of assault against the other, it ^ 
nmdit be a doubt, whether such an action could be maintained here; because, 
though it is not a criminal prosecution, it must be laid to be against the peace 
of the king; but the breach of the peace is merely local, though the trespass 
against the person is transitory.” His Lordship here doubtless Alluded to a 
case of a personal trespass between foreigners; for in a subsequent part of the 
same opinion ho expressly held, that, as between subjects, not only upon con- 
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for treapaffees and injuries to real property, [as flowage 
for instance,*] which are deemed local; so that they will 
not lie elsewhere than in the place rei sites. This distinc¬ 
tion was recognized as long ago as 1665, in a case, 2 where 
the twelve Judges certified, that for torts to the person 
and to personal property done abroad, a remedy lay in a 
suit in personam in England; but that for torts to real 
property or to fixtures abroad no suit lay. Lord Mans¬ 
field and Lord Chief Justice Eyre held at one time a 
different doctrine and allowed suits to be maintained in 
England for injuries done by pulling down houses in 
foreign unsettled regions, namely, in the desert coasts of 
Nova Scotia and Labrador. 8 But this doctrine has been 
since overruled as untenable according to the actual ju¬ 
risprudence of England ; 4 however maintainable it might 
be upon general principles of international law, if the 
suit were for personal damages only. 6 [It has been de¬ 
termined, however, in a late case in America, that a per¬ 
son residing in Pennsylvania, and owning real estate 
situated there, might maintain„ an action in the Circuit 
Court of the United States, in the State of New Jersey, 
against a canal corporation chartered by the latter State, 


tracts, but for personal torts, an action might be maintained in England ; and 
indeed that was the very point decided in the case then in judgment. 

1 Wbrstcr v. Wihnepiseogee Lake Co. 5 Foster, 525. 

* Skinner v. The East India Company, cited in Cowper, It. 167, 168. 

3 Cited by Lord Mansfield in Mostyn v. Fabrigas, Cowper, It. 180, 181. 

4 Doulson v. Matthews', 4 T. It. 503. And see Watts v. Kinney, 6 Hill, N. 
Y. H 82; 23 Wend. 484. 

5 The doctrine of this last case was very fully examined and affirmed by Mr. 
Chief Justice Marshall, in the case of Livingston v. Jefferson, before the Cir¬ 
cuit Court of Virginia, in 1811, (1.Brock. 203). It was an action queere 
clausum fregit, brought against Mr. Jefferson on account of an alleged trespass 
to lands (the Batture) in New Orleans, by his order, while he was President 
of the United States. The suit was dismissed for want of jurisdiction. 
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for consequential injuries done to such real estate fey the 
defendant’s canal, situated also in New Jersey. 1 So, it 
has been determined in Ohio, that an action on the case 
for diverting water fronjL the plaintiff’s mill, situated in 
Ohio, might be sustained in the courts of that State, 
although act of diversion took place in another State. 2 ] 

§ 555. The grounds upon which the exclusive juris¬ 
diction is maintained over immovable property are the 
same, upon which the sole right to establish, regulate,* 
and control, the transfer, descent, and testamentary dis¬ 
position of it have been admitted by all nations. The 
inconveniences of an opposite course would be innu¬ 
merable, and would subject immovable property to the 
most distressing conflicts arising from opposing titles, 
and compel every nation to administer almost all .other 
laws, except its own, in the ordinary administration of 
justice. 3 

§ 55G. Having stated these general principles in rela¬ 
tion to jurisdiction, (the result of which is,, that no nation 
can rightfully claim to gxercise it, except as to persons 
and property within its own domains,) we are next led 
to the consideration of the question, in what manner 
suits arising from foreign causes are to be instituted, and 
proceedings to be had until the final judgment. Are 
they to be according to the law of the place where the 
parties, or either of them, live ? Or are they to be 
according to the modes of proceeding and forms of suit 
prescribed by the laws of the place where the suits are 
brought ? Fortunately, here, there is scarcely any ground 


1 Bundle v. Delaware and Raritan Canal, 1 Wallace, Jr’s. R. 275. See also 
Holmes v. Barclay, 4 Louis. Ann. R. 63. 

2 Thayer v. Brooks, 17 Ohio R. 489. And see Worster v. Great Falls Manu¬ 
facturing Co., Boston Law Rep. February, 1855, p. 584. 

3 Ante, § 864, 365. ^ 
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left open for, controversy, either at the common law, or 
in the opinions of foreign jurists^ or in the actual practice 
of nations. It is universally, admitted and established, 
that the forms of remedies, and tjie modes of proceeding, 
and the execution of judgments, are to be regulated 
solely and exclusively by the laws of the place where 
the action is instituted; or, as the civilians uniformly ex¬ 
press it, according to the Lex fori} 

§ 557. The reasons for this doctrine are so obvious, 
that they scarcely require any illustration. The business 
of the administration of justice by any nation is, in a 
peculiar and emphatic sense, a part of its public right 
and duty. Each nation is at liberty to adopt such forms 
and such & course of proceeding, as best comport with its 
convenience and interests, and the interests of its own 
subjects, for whom its laws are particularly designed. 
The different kinds of remedies, and the modes of pro¬ 
ceeding, best adapted to enforce rights and guard against 
wrongs in any nation, must materially depend upon the 
structure of its own jurisprudence. What would be well 
adapted to the jurisprudence, either customary or posi¬ 
tive, of one nation, for rights which it recognized, or for 
duties which it enforced, or for wrongs which it redressed, 
might be wholly unfit for that of another nation, either 
as having gross defeats, or steering wide of the appro¬ 
priate remedial justice. A nation, acknowledging the 
existence of peculiar rights- and privileges, either per¬ 
sonal or real, such as seignorial rights, or trusts in the 
realty, would naturally introduce correspondent reme¬ 
dies. While other nations, in which such rights and 


1 See on this point, 1 Burge, Comm, on Col. rfhd For. Law, Pt. 1, ch. 1, p. 
24; Ferguson t>. Fyffe, 8 Clark & Finnell. 121; General Steam Navigation 
Co. v. Guillou, 11 Mees. & Weis. 877. 
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privileges and trusts did not exist, might well dispense 
with the formalities which they might require. The 
jurisprudence of one nation may be very refined and 
artificial, with a multitude of intricate and perplexed 
proceedings; that of another may be rude, uninformed, 
and harsh, consisting of an undigested mass of usages. 
It would be absolutely impracticable to apply the process 
and modes of proceeding of the one nation to the other. 
Besides there would be an utter confusion in all judi¬ 
cial proceedings by attempting to engraft upon the reme¬ 
dies of one country those of all other countries whose 
subjects should be parties or be interested therein. No 
tribunal on earth, however learned, could hope, by any 
degree of diligence, to master the laws and processes and 
remedies of all other nations, and the qualifications and 
limitations properly belonging thereto. A whole life 
might be passed in obtaining little more than a few un¬ 
connected elements; and litigation would thus become 
immeasurably complicated, if not absolutely interminable. 
All that any nation can,-therefore, be justly required to 
do, is to open its own tribunals to foreigners, in the same 
manner and to the same extent, as they are open to its 
own subjects; and to give them the same redress, as to 
rights and wrongs, which it deems fit to acknowledge in 
its own municipal code for natives and residents. 1 


1 Lord Brougham, in delivering his judgment in Donn v. Lippmann, 5 Clark 
& Finnell. R. 1 , 13, 14, made some striking remarks on this subject. “The 
law on this point is well settled in this country, where this distinction 1 b prop¬ 
erly taken, that whatever relates to the remedy to be enforced, must be deter¬ 
mined by the lex fori, the law of the country to tho tribunals of which the 
appeal is made. This rule is clearly laid down in tho British Linen Company 
v. Drummond, (10 Bara. & Cres. 903); De la Vega v. Vianna, (1 Bain. & 
Adol. 284,) and in Huber £ Steiner, (2 Scott, 304; 1 Ilodges, 206 ; 2 Bing. 
N. C. 202; 2 Dowl. Prac. Cas. 781; and 4 Moore & Scott, 328,) though the 
reverse had previously been recognized in Williams v. Jones, (13 East, 439). 
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§ 558. The doctririe of the common law is so fully 
established on this point, that it would be useless to do 
more than to state the universal principle, which it has 
promulgated ; that is to say, that in regard to the merits 
and rights involved in actions* the law of the place where 
they originated, is to. govern: In iis , qua? spedant decim'ia 

causa;, et Utis decisionem, inspiciuntur statuta loci, ubi contractus 

• 

Then, assuming that to be the settled rule, the only question in this case would 
be, whether the law now to be enforced is the law which relates to the contract 
itself, or to the remedy. When both the parties reside in the country, where 
the act is done, they look of course to the law of the country, in which they 
reside. The contract being silent as to the law, by which it is to be governed, 
nothing is more likely than that the lex loci contractus should be considered 
at the time the rule; for the parties would not suppose, that the contract might 
afterwards come before the tribunals of a foreign country. But it is otherwise, 
when the remedy actually comes to be enforced. The parties do not neces¬ 
sarily look to the remedy, when they make the contract. They bind them¬ 
selves to do, what the law they live under requires; but as they bind them¬ 
selves generally, it may be taken as if they had contemplated the possibility of 
enforcing it in another country. That is the lowest ground, on which to place 
the case. The inconvenience of pursuing a different course is manifest. Not 
only the principles of the law, but the known course of the courts renders it 
necessary, that the rules of precedent should be adopted, and that the parties 
should take the law as they find it, when they come to enforce their con¬ 
tract. It is true, that there may be no difficulty in knowing the law of the 
place of the contract, while there may be a great difficulty in knowing 
that of the place of the remedy. But that is no answer to the rule. The 
distinction, which exists as to the principle of applying the remedy, exists 
with even greater force as to the practice of the courts, where the remedy 
is to be enforced. No one*can say, that because the contract has been 
made abroad, the form of action known in the foreign court must be pursued 
in the courts where the contract is to be enforced, or the other preliminary 
proceedings of those courts must be adopted, or that the rules of pleading, or 
the curial practice of the foreign country, must necessarily be followed. No 
one will assert, that before the Jury Court in Scotland the English creditor of 
a domiciled Scotchman would have the right to call for a trial of ihc case by a 
jury; or take the converse, that a Scotchman might refuse the intervention of 
a jury here, and insist on having the case tried, as in Scotland, by the judge 
only. No one will contend in terms, that the foj^ign rules of evidence should 
guide us in such cased; and yet it is not so easy to avoid that principle in prac¬ 
tice, if you once admit, that though the remedy is to be enforced in one coun¬ 
try, it is to be enforced according t6 the laws which govern another country.” 
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full celebratus} But the forms of remedies and the order 
of judicial proceedings are to be according to the law of 
the place where the action is instituted* without any 
regard to the domicil of the parties, the origin of the 
right, or the country of the act. 2 


1 2 Boullenois, Observ. 46, p. 462; ante, £ 260; Bank of United States v. 
Donnally, 8 Peters, It. 361, 372; Andrews v. Pond, 13 Peters, R. 65; Wilcox 
v. Hunt, 13 Peters, R. 378. See, also, Bouhier, Coutume do Bourg. ch. 18, 
n. 10; ante, § 242, § 2G0 to § 273. 

a The authorities are exceedingly numerous. Among them we may cite the 
following. Andrews v. Herriott, 4 Cowen, It. 408; and sec Id. 528, n. (10), 
and authorities there cited; 2 Kent, Comm. Lecfc. 27, p. 118, &c.,*3d edit.; 
Robinson v. Bland, 2 Burr. 1084; Do la Vega v. Vianna, 1 Barn. & Adolph. 
It. 284; Trimbey r. Vignier, 1 Bing. N. Cas. 159, 160, 161 ; Donn v. Lipp- 
mann, 5 Clark & Fin. R. 1, 13, 19, 20; ante, § 557, note; Fenwick v. Se&rs, 

1 Crunch, 259; Nash v. Tupper, 1 Cain. R. 402; Pearsall v. Dwight, 2 Mass. 
R. 84; Smith v. Spinola, 2 Johns. R. 198; Van Reimsdyk t>. Kane, 1 Gallis. 
R. 371; Lodge v. Phelps, 1 Johns. Cas. 139; Thrasher v. Everhart, 3 Gill. & 
Johns. 234; Hyde u. Goodnow, 3 Comstock, 270; Wood v. Watkinson, 
17 Conn. 510; Peck v. Hozier, 14 «}ohns. R. 346; Ohio Insur. Company);. 
Edmondson, 5 Louis. R. 295 to 300; Wafrcn v. Lynch, 5 Johns. R. 239; 
Jones v. Hook’s Administrator, 2 Rand. Virg. R. 303; Wilcox v. Hunt, 
13 Peters, R. 378, 379 ; French v. JIall, 9 N. Hamp. R. 137; Bank of United 
States v. Donnally, 8 Peters, R. 361, 370, 371, 372, 373. — This last case was an 
action brought in Virginia on a promissory note mado in Kentucky, not under 
seal, but which by the law of Kentucky was deemed a specialty. The Statute 
of Limitations of Virginia was pleaded in bar; and one question was, 
whether it was a good bar or not. On that occasion tho Court said: “ The 
other point, growing out of the Statute of Limitations, pleaded to the fourth 
and fifth counts (for as to the three first counts it ^ conceded to be a good bar) 
involves questions of a very different character, as to the operation and effect 
of a conflict of laws in cases governed by the lex loci. The Statute of Limita¬ 
tions of Virginia provides, that ‘ all actions of debt, grounded upon any lending 
or contract without specialty,’ shall be commenced and sued within five years 
next after the cause of such action or suit, and not alter. This being the 
language of the act, and confessedly governing the remedy in the courts of 
Virginia, the bar of five years must apply to all cases of contract, which arc 
without specialty, or in other words, are #iot founded on some instrument 
acknowledged as a specialty by the law of that State. The common law being 
adopted in Virginia, and the word ‘ specialty ’ being a term of art of that law, 
we are led to the consideration, whether the present note is deemed, in the 
common law r , to be a specialty. And certainly it is not so deemed. It is not 



'912 


CONFLICT OF LAWS. 


[CH. XIV.. 


§ 559. “ftor are foreign jurists less pointed in tlieir 
recognition of it. Thus Bartolus, in speaking upon con- 

v * , ' 1 

„ t 

_:■ ■ ■ -.-- 

4 

a sealed contract, nor docs it fall tinder any other description of instruments 
or contracts or acts known in the common taw as specialties. The argument 
does not denjr this conclusion; but it endeavors to escape from its force, by 
affirming, that the note is a specialty according-to the laws of Kentucky; and 
if so, that this constitutes a partoof its nature and obligation: and it ought, 
everywhere else, upon principles of international jurisprudence, to be deemed 
of the like validity and effect. The act of Kentucky of the 4th of February, 
1812, provides, ‘that all writings hereafter executed without a seal or seals, 
stipulating for the payment of money or property, or for the performance of 
any act, duty, or duties, shall be placed upon the same footing with sealed 
writings, containing*the like stipulations, receiving the same consideration in 
all courts of justice, and to all intents and purposes, having the same force and 
effect, and upon which the same species of action may be founded, as if sealed.’ 
Now, it is observable, that this statute does not in terms declare that such writ¬ 
ings shall be deemed specialties; nor docs it say, that they shall be deemed 
, sealed instruments. All that it affirms is, that they shall be put upon the same 
footing as sealed instruments, and have the same consideration, force, effect, 
and remedy as sealed instruments. So that it is perfectly consistent with the 
whole scope and object of the act, to give them the same dignity and obligation 
as specialties, without intending to make them such. A State legislature may 
certainly provide, that the same remedy shall be had in a promissory note, as 
on a bond or sealed instrument; but it wilLnot thereby make the note a bond 
or sealed instrument. It may declare, that its obligation and force shall be the 
same, as if it were sealed; but that will still leave it an unsealed contract. 
But whatever may be the legislation of a State, as to the obligation or remedy 
on contract, its acts can have no binding authority beyond its own territorial 
jurisdiction. Whatever authority they have in other States, depends upon 
principles of international comity, and a sense of justice. The general prin¬ 
ciple adopted by civilized nations is,-that the nature, validity, and interpreta¬ 
tion of contracts, are to be governed by the law of the country where the 
contracts are made, or are to be performed. But the remedies are to be 
governed by the laws of the country, where the suit is brought; or, as it is 
compendiously expressed, by the lex fori. No one will pretend, that because 
an action of covenant will lie in Kentucky on an unsealed contract made in 
that State; therefore, a like action will lie in another State, where covenant 
can be brought only on a contract under seal. It is an appropriate part of the 
remedy, which every State preserves to its own tribunals, in the same manner 
in which it prescribes the times, within which all suits must be brought. The 
nature, validity, and interpretation of the contract may be admitted to be the 
same in both States; but the mode, by which the remedy is to be pursued, and 
the time within which it is to be brought, may essentially differ. The remedy, 
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tracts, says: Qncero, quid de' contraSt^i#,^ Pons*toniractum 

celebratom per aliquem & Utigiwn oHum 

esl , et agitator lie in loco loci statwta 

debent servari vel spexkarp ?, - L$st$iguc) * Md hquimur de 
statute, ant de consuetude, gum respmuht ipsius contractor 
solennitatem, aut litis ordimUonem, and (fe fds rt qtd&pertinent ad 
jurisdictionem ex ipso contractu evementis exCtMFM^, Prim 
casu , inspicitur locus contract'd#. Secundo cam, auftjttums de 
his, quae pertinent ad litis ordinaMonem, H inspicitur Focusjudkii ^, 
aut de his qutv pertinent ad ipsius Bis decimnem, et tone, aut 
de his, quee oriuntur secundum ipsius contracted naturam tem¬ 
pore contradiis, aut de Ids, quee oriuntur ex past facto? propter 
negligentiam vel moram ; p?yno casu. inspicitur locus Contractile, 
&c} 

i 

§ 560. Rodenburg asserts the same distinction. Pri- 
mum utamur vulgatd doctorum distinctime, qud separantur ea, * 
quee litis formam concemunt ac ordinationem, ab us y quee deci- 
sionem aut materiam. Lis orijinunda secundum morem, loci, in 
quo ventilator} Boullenois affirms tha same doctrine. • A 
'Figard (says he) du priipdpe de decision, quantum ad Bis 

— 9 —- 

in Virginia must he sought within Jho time, and in the mode and according to 
the descriptive characters of the instrument, known to the laws of Virginia, 
and not by the description and characters of it prescribed in another State. 
An instrument may be negotiable in one State, which yet may be incapable 
of negotiability by the laws of another State; and the remedy must be iu the 
courts of the latter on such instrument, according to'its own laws. If then, jt 
were admitted, that the promissory note, now in controversy, were a specialty 
by the laws'of Kentucky, still it would not help the case, unless it were also a 
specialty, and recognized as such by the laws of Virginia; for the laws of the 
latter must govern as to the limitation of suits in its' Ofn courts, and as to the 
interpretation of the meaning of the words used in its own statutes.” Post, 

§ 567. 

1 Bartolus, Comm, ad Cod. Lib. 1, tit. 1,1.1} Bart Oper. Tom. 7, p. 4, edit 
1602; 2 Boullenois, Observ. 46, p. 455, 456; ante, § SOI. 

* Rodenburg, De Div. 9fkt. tit. 2, p. 5, n. 16; 2 Boullenois, App\. p. 47; 1 
Boullenois, 660; Id. 685, 818; ante, § 325 c, § 325 d, 325 h, note 2. 

CONFL. 77 
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decisoria, Use tire, ou de la loi du control, ou de la loi de la 
situation, ouffo h volonti prSnm&c de§ i * * parties, lorsqiielles out 

contracts ensemble $ en un mo& la Lei Saule de la jurisdiction n'y 

* * _ * 

influe point cornme telle , b , Ewermas foH non debet meritum 
causes variare. A £6gard y dee fotv$atit£s judiciaires, quantum 
ad litis ordincstionem, haggle est de suivre la procedure ct les 
usages obsgrv&s dans le lieu, oil Von plaide} Hertius states 
the same point in his compendious way. Expedita est 
, Ddetorum JResponsio, Jura judicii tantum in iUis observanda 
esse, quee ad ordinem processes judiciaUs pertinent, etsi lis tit de 
bonis immobilibus, in alio territorio sitis? 

§ 561. StryHus states it in the following language. 
Quotiescunque circa judicii ordmationem controvertitur, statuta 
loci judicii, omnibus caeteris posthabitis, introspicianiur. In modo 
proeedendi consuetude judicii attendenda, ubi lis agitatur. In 
modo veto decidendi, seu in ipsd causae decisione,'consuetude 
Utigardium, seu ubi actus est gestus, attendendus. z Huberus 
says: Adeoque receptwn est optimd raiione, ut in ordinandis 
judiciis loci consuetude, ubi agitur, etsi de negotio alibi celebrato, 
spectator . 4 5 Dumo.ulin says: Unde an instrumentum habeat * 
ezecutionem, et quo modo debeat exeqvi, atienditur locus ubi agi¬ 
tur, vel fit ezecutio. Ratio, quia+fides instrumenti concemit 
meritum, sed virtus executoria et modus ezequendi concemit pro- 
cessum , s Again he adds: Quod in his, quee pertinent ad 
processum judicii, vel ezecutionem faciendum, vel ad ordinatwnem 
judicii, semper sit observanda consuetudo loci, in quo judicium 


1 1 Boullcnois, Observ. S3, p. 535 to 546 ; Id. Brin. Gdn. 49, p. 11. 

1 1 Hertii, Opera, De Colli*. Leg. § 4, n. 70, p. 152, 163, edit 1787; Id. p. 
215, edit. 1716. 

* Strykii, Tract et Disp. Tom. 2, p.*27; De Jure Princ. ext Territ cb. 8, n. 
34 ; ante, § 295. 

* Huberus, Tom. 2, lib. 1, tit 8 , De Confl. Leg. § 7. 

5 1 Boullenois, Observ. 28, p. 523,524; Molin. OJer. Comm, ad Cod. Lib. 1 > 
tit. 1, Tom. 3, p. 054, edit 1681. 
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agitatur} l^merigon says: Pour tout $e, qui coniform Vordre 
judiciary on doit suwre' tusago^ du Uety ok (on plaide. Pour 
ce, qui est de la dSciswtfyht j tdrufoon dtrit Suture,' en regie g&ni- 
rale , les his da Ueu, ok U^ontrat a it&passS. Cette distinction 
est consignee dans tons noe^Wfes*' 

§ 562. We may conclude this reference to the opinions 
of foreign jurists by a Citation from John Voet, who states 
at once the rule and the reason *of it. Quia vero <regwnum, 
civztatum, vicorum varia, mo contraria soepe jura $unt i * * , observ- • 
andum est, quantum quidem ad ordinem judicii formamque atti- 
net, judicem nullius atterms sed stri tantum fori leges sequi. 
Sed in litis ipsius definiiione, si de solennibu&contracttis, testa- 
menti, vel negotii atterius qucestio sit, vafadum prommciare debet 
ac solenne negotium, quoties adkibiia inveuit solennid loci, in quo 
ittud gestum est,'facet aface, aut majores, in loco judicii ad talem 
actum solemdtates requisites essent? 

§ 563. There are many questions, however, which may 
arise, as to what are, and what are not matters properly 
belonging to the remedy (Ad litis ordinationem,) and what 
are, and what are not, matters properly belonging to the 
merits, (Ad litis decisionem). Many cases of this sort may 
be found collected and discussed by foreign jurists upon 
the peculiarities of their own jurisprudence. But they 
could not be made intelligible to a lawyer under the 
common law, without occupying a space in explanations, 
wholly disproportionate to their importance in a treatise, 
like the present. 4 


1 1 Boullenois, Observ. 23, p. 523, 524 ; Molin. Opera, Comm. Cod. Lib. 6, 
tit 32, Tom. 3, p 735, edit. 1681. 

* 1 Em<Srigon, Traits des Assur. ch. 4, § 8, n. 2, p. 122 ; Le Roy v. Crown- 
inshield, 2 Mason, R. 1G3. See also to the same effect, F. Voet, De Stat § 10, 
ch. 1 , n. 1 , 6, p. 281, 285, 286, edit 1715 ; Id. p. 339, 340, $41, edit 1661. 

* J. Voct, ad Pand. Tom. 1 , Lib. 5, tit 1 , § 61, p. 328. 

4 See 1 Boullenois, Observ. 23, p. 535 to 569. 
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§ 564. It may be of more utility. to introduce a few 
illustrations of the doctrine, arising? peculiarly under the 
common law modes of proceeding $ first, in regard to per¬ 
sons, who may sue; secondly, itr regard to process and 
proceedings; and thirdly, in regard to certain defences 
against actions, arising from matters ex post facto, and 
founded on local law, or customary practice. 

§ 565. In the first place, in regard to persons, who 
may sue. It may be laid down as a general rule, that all 
foreigners, sui juris, and not otherwise specially disabled 
by the law of the place where the suit is brought, may 
there maintain* suits to vindicate their rights and redress 
their wrongs. The same doctrine applies to foreign sov¬ 
ereigns and to foreign corporations. 1 But questions may 
arise, where the party suing is not the original party to 
the debt or chum; but he takes a derivative title only 
from the original party, as where he is an assignee or 
grantee or donee of the^debt or other claim. We have 
already had occasion to take notice of a peculiarity of 
the common law, that debts and choses in action are not, 
with the exception of negotiable promissory notes and 
bills of exchange, assignable. 2 Hence, if any other debt 

or chose in action , such as a bond, or a covenant, or other 

\ 

contract, is assigned, no action can be maintained thereon 


1 Foreign corporations may also be sued in all cases where they have prop¬ 
el tj within the jurisdiction; Libbey v. Hodgsgn, 9 N. Hamp. R 394; but 
fjucere, of some of the doctrines in*the case. See Danforth v Penny, 3 Met 
364; Peekham rf. North Palish in Haverhill, 16 Pick. R. 274; McQueen v. • 
Middleton Manuf. Co. 16 Johns. R. 5 ; Story, Eq. Plead. § 55 ; Hullctt v. The 
King of Spain, 2 Bligh, R. N. S. p. 6l ; S. C. 1 Dow & Clark, R. 1G9 ; S. C. 1 
Clark Sc Finnell. R. 833; Columbian Government v. Rothschild, 1 Sim. R. 94; 
South Carolina Bank e. Case, 8 Barn. & Cresw. 427; City of Berne c. The 
Bank of Englandf 9 Ves. 347 ; Silver Lake Bank v. North, 4 Johns. Ch. R. 
J70 ; Bank of Augnsta v. Earle, 13 Peters, R. 519, 588, 589. 

2 Ante, § 354, 355, § 395 to 400. 
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in a common Jaw court by the assignee in his own name. 1 
The same rule has bfeeir applied to assignments of debts 
or choscs in action, madejia- ^reagti eountries,^ although the 
assignee might be edtit^sd to* fodhd an action thereon in 
such foreign country in^Jris own name, in virtue of such 
assignment. 2 3 * * * * For (it has-been said^tbe inquiry, in whose 
name the suit is to be brought, belongs cot po much to 
the right and merit of the claim, as to the form of the 
remedy. No distinction seems to have been made in. 
England, as to the^right to sue, between the case of an 
assignee by the private voluntary act of the assignor, and 
an assignee by operation of law by afil assignment in 
invitum under the bankrupt laws. Thus, it has been held, 
that a Scotch assignee^ of a bankrupt could neft maintain 
a suit in his own name in England for a chose in action of 
the bankrupt, which was admitted to pass under the 
assignment 8 In America, contradictory decisions have 


1 3 Burge, Comm, on Col. and For. Law, Ft 2, ch. 20, p. 777, 778; Wolff 

v Oxholme, 6 Maule & Selw. R. 99 ; ante, § 354, 855. 

3 Wolff v. Oxholme, 6 Maule £ Selw. R. 99 ; Folliott v. Ogden, I H. Black. 
131, Innes o Dunlap, 8 Term R. 595 ; Jeffrey v. McTaggart, 6 Maqde & Selw. 
R. 12C. 

8 Jeffrey v McTaggart, 6 Maule & Selw. 126, and Wolff ». Oxholme, 6 
Maule & Selw. 99. But see in Smith v. Buchanan, (1 East, 11,) the dictum of 
Lord Rendon on the contrary* In Alivon v. Furnival, (1 Cromp. Mecs. & 
Rose 277,) two out of three syndics of a French bankrupt sued a debtor of 
the bankrupt in their own names in England; and the objection was taken, 
that they had no title to sue. The Court overruled the objection. Mr Baron 
Parke in delivering the judgment of the Court, stud: “ Lastly, it is said, that 
though two may act and bring an action, £et they must sue in the name of all. 
Now, the effect of the testimony of Cqlin is, that two may due in France with¬ 
out a third, and the witness for the defendant does not prove the contrary, and 

there seems no reason why it should not be so. The property in the effects of 

the bankrupt does not appear to be absolutely transferred to these syndics in 
the way that those of a bankrupt are in this country; but it should seem, that 

the syndics act as mandatories or agents for the creditors ;*the whole three, or 
* any two dr one of them having the power to sue for and recover the debts m 

their own names. This is a peculiar right of aotion, created by the law of that 

77 * 
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been made upon the same point, some courts affirming, 
and odjfcers denying, the right the assignee to sue in 
-his own name; althougfaktbia^weight of authority must 
now be admitted to be 'against tfce right 1 

§ 566. The reasoningof thesfedecisions seems equally 
tp apply to the case of a foreign assignee by the volun¬ 
tary act of the party, even where he could sue in his 
own name in the country in which the assignment was 
made, although certainly there is room for a distinction 
in such”a case; and it has sometimes been recognized. 
Thus, in a case where the assignee of an Irish judgment 
brought a suitdn his own name in England, such a judg¬ 
ment being assignable in Ireland, so as to vest a title at 
laW in the assignee, the Court of Common Pleas held, 
that he was entitled to recover; because (as it should 
seem) a legal title by the Lex loci vested in him, and the 
case was not to be governed by the law of England, as 
the assignment was in Ireland. 2 The distinction, although 


* country; and we think it may by the comity of nations be enforced in this, as 
much as the right of foreign assignees or curators, or foreign corporations, ap¬ 
pointed or created in a different way from that which the law of this < ountry 
requires. Dutch West India Company v. Moses, (1 Strange, G12,) National 
Bank of St Charles v. Dc Bernales, (7 R. & Moody, 190,) Solomons v Ross, 
(1 H. Black. 131 n.). We do not pronouncO an opinion, whether this objection 
is available on the plea of nij dobet, or ought to have been pleaded in abate¬ 
ment, (though we were much struck with the argument of the learned counsel 
for the plaintiff,) as we think it is not available at all upon the evidence in this 
case.” Sec also ante, § 419, 420. 

1 Sec ante, § 358, $59, 419, 420? Milne v. Moreton, 6 Binn. R. 874 ; Good¬ 
win v. Jones, 3 Mass.'R. 514, 519 ; Dawes v. Boynton, 9 Mass. R 357 ; Orr v. 
Amoiy, 11 Mass. R. 25 ; Ingraham v. Geyer, 18 Mass. R. 146, 147 ; B\rne v. 
Walker, 7 Serg. & Rawle, 483 ; Bird v. Caritat, 2 Johns. R. 342 ; Bird v Picr- 
pont, 1 Johns. 'R. 118; Murray v. Murray, 5 Johns. Ch. R. 60, Brush v. Cur¬ 
tis, 4 Connect. R. 312; Raymond v. Johnson, 11 Johns. R. 488; Holmes v. 
Remsen, 4 Johns. Ch. R. 460, 485, 

2 O’Callaghan v. Thomond, 3 Taunt. 82, 84; ante, § 355; 3 Burge, Comm, 
on Col. and For. Law, Pt. 2, ch. 20, p. 777,^78. 
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nice, is at the same time clear; for Hite remedy is sought 
upon a legal right, fested e& $?e<sto by the local law in 
the assignee against the gfttfeift dtebt<£. ^ There does 
not seem, therefore, any; solid ground upon principle, why 
a right confessedly legal in'the country where’ it origi¬ 
nated, and passing a direct and positive fixed title in the 
assignee, should not have the same remedy in every 
other country, .which legal fixed titles in the party are 
there entitled to. It is assuming the very ground in con¬ 
troversy, to assert, that it is a mere equitable title; for 
the local law has adjudged it otherwise, and vested the 
original title ex directo in the assignee* In the common 
case, where an executor ot’ administrator indorses nego¬ 
tiable paper in <the Country, from which he derives his 
administrative authority, no one will doubt that the, legal 
title passes to the indorsee, and thaj he may sue thereon 
in any other country in his own name ; and yet such an 
indorsement, in another country, by the executor or ad¬ 
ministrator, would not be admitted to have any such 
validity or effect. 1 However, the doctrine of this case 
has been much doubted; and, therefore, it can scarcely 
be thought to be unexceptionable in point of authority. 
There are certainly dicta and decisions, which are point¬ 
edly the other way, and in which it is said, that the suit 
must be brought in the name of tfye assignor, if the Lex 
fori requires it. 2 


1 Ante, § 8^3 a, 354, 358, 859; Trimbdy v. Vignier,.! Bing. N. Cases, 151, 
159, 160. 

8 The dictum of Lord Loughborough in Folliott v. Ogden, (1 H. Black. 135,) 
and that of Lord Ellenborough in Wolff* v. Oxholme, (6 Maule & Selw. 02, 
99,) are to this effect. But the recent case of Alivon o. Furnival, 1 Cromp. 
Mees.* & Rose. 277, 296, certainly, as far as it goes, upholds it. Ante, § 565, 
note. See, also, Robinson v. Campbell, 8 Wheat' R. 212. The case of Wolff 
v. Oxholme, 6 Maule & Selw. 93, 99, may perhaps be" distinguishable in its cir¬ 
cumstances, as well as in the reasoning of the Court. Lord Ellen borough’s 
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§ 667. Another illustration may be taken from the 
forma abaction upon aments under seal. Thus, in 
Virginia a contract to with a scrawl instead 

of a seal, is treated as a Sealed instrument, So that debt 
lies upon it in that Stated But ip New York, where such 
a scrawl is not treated as a seal, the remedy must be, as 
upon an unsealed simple contract. 1 * The same doctrine 
has been maintained in Iftigland upon an instrument exe¬ 
cuted in Jamaica, where there was no seal, but a mark or 
scrawl in the place where the* seal is usually affixed. 2 


language in the last case was as follows. “ One of the points insisted upon m 
the argument for the defendant was, that this assignment and the suit instituted 
upon it, were <a bar to the plaintiffs’ demand; jbut tye think that they cannot 
have that effect. The assignee could not sue in the courts of this country in 
his own name ; the action must have been brought hdre in the names of the 
original creditors, even if they had assigned the debt <pr a valuable consider¬ 
ation ; ‘and although the assignment gave the assignee a right to sue in his own 
name in Denmark, yet the defendant does not appear to have been prejudiced 
by thpt measure even there, nor h%s any material consequence resulted there¬ 
from. And we consider the case to stand now just as it would have done, if no 
assignment had been made, and if the suit in Denmark had been brought by 
the plaintiffs themselves, instead of being ihstituted by their trustees ” Sec 
ante, § 358, 35$, 899, note. See Trasher v. Everhart, 3 Gill & Johns R. 234 ; 
Me Ray v. Mafttoon, 10 Pick. R. 52; Pearsall v. Dwight, 2 Mass. R 84, 3 
Burge, Comm, on Col. and For. Law, Pt. 2, ch. 20, p. 777, 778. This subject 
is ably discussed on different sides in two articles in the American Jmist, 
namely, in the number for January, 1833, (9 Vol. 49,) and in the number for 
January, 1834, (11 Vol. 101,) to which I gladly refer, as giving a more satis¬ 
factory view of this subject than, with reference to the plan of the present 
work, I have been able to give. It may'be thought, that the case of foreign 
executors and administrators, as assignees by operation of law of the deceased’s 
estate, stands upon, a similar ground. But it appears to me *to proceed on 
principles materially different, applicable to rights, and not merely to lcmedies. 
Ante, § 399, note, § 420, 512, 513. 

. 1 Warren v. Lynch, 5 Johns. R. 239. See, also, Andrews v. Herriot, 4 
Cowen, 508; Le Roy v. Beard, 8 Howard, U. S. R. 464, where the subject is 
examined at length, and the authorities arc collected. But see Meredith v. 
Hinsdale, 2 Caines,, R. 362. 

a Adam v. Kerr, 1 Bob, A Pull. 860* See, also, Bank of the United States 
v. Donnally, 8 Peters, R. 361; ante, § 558, note. 
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On the other hand, a single bill is deemed in Virginia 
not to be a specialty Sj^vlapd it is otherwise. A 
remedy brought in Marylem^^W .such a single bill, ex¬ 
ecuted in Virginia, cannot^bb* by an? actioit^ df assumpsit, 
as upon a simple contract,'but must be by action of debt, 
as upon a specialty. 1 

§ 568. In the next place, as to proceaa^and proceed¬ 
ings. There is no controversy that in a general sense 
the mode of process constitutes a part of the remedy. ^ 
But the question has arisen, whether, upon contracts 
made in a foreign country, and which by the laws of that 
country are precluded from being enforced by a personal 
arrest or imprisonment, the like exemption applies in 
suits to enforce them in another country, where such pro¬ 
cess constitutes a part of the remedial justice. Such a 
contract existed, or was supposed to exist, in a case where 
a bond given in France, and sued in England, was under¬ 
stood to bind the property, and not the person of the 
party in France. 2 On that occasion Lord Chief Justice 
Eyre said: “ If it appears, that this contract creates no 
personal obligation, and that it could not be sued, as such, 
by the laws of France, (on the principle of preventing 
arrests so vexatious as to be an abuse of the process of 
the Court,) there seems to be a fair ground on which the 
Court may interpose to prevent a proceeding so oppres¬ 
sive as a personal arrest in a foreign country, at the com¬ 
mencement of a suit, in a case, which, as far as one can 
judge at present, authorizes no proceeding against the 
person in the country in which the transaction passed. 


1 Trasher v. Everhart, 3 Gill & Johns. B. 234; Bank of the United States 
v. Donnally, 8 Peters, R. 361; ante, § 558, note. 

a Mclan r. Fitz James, 1 Bos. & ^ilL 138; 3 Burge, Comm, on CoL and 
For. Law, Pt 2, ch. 20, p. 766, 767, 768. 
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If there could be none in France, in my opinio there 
can be none here. I pannok ^conceive, that what is no 
personal obligation in the qojptry in which, it arises, can 
ever be raised into a personal obligation by the laws of 
another. If it be a personal obligation there, it must be 
enforced here in the mod$ pointed^out by the law of this 
country. Bufwhat the nature of the obligation is, must 
be determined by the Mw of the country where it was 
entered t into; and* then this country will, apply its* own 
law to enforce it” 1 And accordingly the Court dis¬ 
charged the party from the arrest. 

§ 569. There does not seem the least reason to doubt 
the entire correctness of the doctrine thus laid down. 
If the contract creates no personal obligation, but an ob¬ 
ligation in rem only, it cannot be, that its nature can be 
changed, or its obligation varied by a mere change of 
domicil. That would be to contradict all the principles 
maintained in all the authorities, that the validity, nature, 
obligation, and interpretation of a contract are to be de¬ 
cided by the Lex loci contracts? A suit in personam in 
England could not be maintained, except upon some con¬ 
tract, which bound the person. If it bound the property 
only, the proceeding should be in rem ; and, if in express 
terms the party bound his property only, and exempted 
himself from a personal liability, no one would doubt, 
that a suit in personam would not be maintainable. The 
same principle would apply, if the laws of a country 
should ^declare, that certain classes of contracts should 
not bind the person at all, but only property, or a partic¬ 
ular species of property. Such laws do probably exist in 
some countries. But it does not follow, because a per- 

1 Ibid. See, also, Ohio Insur. Co.j. Edmondson, 5 Louis. R. 295, 300. 

* Ante, § 263 to § 273; 8 Burge, Conun.Pt 2, ch. 20, p. 765, 766, 776. 
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sonal rdfhedy is not Jaws of a country, that 

thereforethere is no perrawt^ma^ion in a contract. 1 

§ 570. The real difficj^l^J^ei principle it¬ 
self, but in its application^^ffli#^ is % distinction 
between a contract* whiph ex direct# excludes personal 
liability, and a contract made & a country/ vriilch binds 
the party personally, but where the laws Hot enforce 
the contract in personam , but only in rem . In the latter 
case the remedy constitutes no part of the contract. The 
liability is general, so far as the acts of the parties go; 
and the mode of enforcing is a mere matter of municipal 
regulation. It is strictly a part of the Lex fori, and may 
be changed from, time to time, as the legislature may 
choose. 2 This was the view of the matter takdn by Mr. 
Justice Heath in the case alluded to; for he, in dissenting 
from the opinion of the Court, did not deny the princi¬ 
ples of the decision, but held, that the contract *wa$ per¬ 
sonal. u We all agree,” said he? "that in construing con¬ 
tracts we must be governed by the laws of the country 
in which they are made; ,for all the contracts have refer¬ 
ence to such laws. But, when we come to remedies, it is 
another thing. They must be pursued by the means 
which the law points out, where the party resides. The 
laws of the country where the contract was made, pan 
only have reference to the nature of the contract, not to 
the mode of enforcing it. Whoever comes voluntarily 
into a country subjects himself to all t^e laws of that 
country; and therein to all the remedies, directed by 
those laws, on his particular engagements.** 8 


1 Talleyrand v. Boulanger, 3 Ves. Jr. ; R. 447; Flack v. Holm, 1 Jac. & 
Walk. 405. 

a See Ogden v. Saunders, 12 Wheat. R. 21S. ' 

1 Melan v Fitz James, 1 Bos. & Pull. 142; Hinkldy v. Mai can, 3 Mason, R. 
88; Titus v. Hobart, 5 Mason, R. 878. 
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§ 571. The doctrine of this' ca,se has been scfcetimes 
followed 4n America. 1 But th^.better opinion now estab- 
lished both in England andi,America is. that it is of no 

* It ^ * 

consequence whether the contact authorizes an arrest or 
imprisonment of the party in the country where it was 
made, if there is no exemption of the party from person¬ 
al liability on the contract He is still liable to arrest or 
imprisonment in a suit* upon it in a foreign country, 
whose laws authorize such a mode of proceeding as a part 
of the local remedy. 2 In a recent case in England, where 
the plaintiff and defendant were both foreigners, and the 
debt was contracted in a country, by whose laws the de¬ 
fendant would not have been liable to arrest, an applica¬ 
tion was fnade to discharge the defendant from arrest on 
that account ; but the Court refused the application. 
Lord Tenterden on that occasion in delivering the opinion 
of the Court, said: “ A person suing in this country, 
must take the law as he finds it. He cannot by virtue 
of any regulation in his own country enjoy greater ad¬ 
vantages than other suitors h^re. And he ought not, 
therefore, to be deprived of any superior advantage, 
which the law of this country may confer. He is to have 
the same rights which all the subjects of this kingdom 
are entitled to.” 8 The same doctrine has been solemnly 


1 Symonds v. Union InsurrCo., 4 Dali. 417. 

* See Imley v. Elfesson, 2 East, R. 458; Peek v. Ilozier, 14 Johns. R. 34G ; 
Robinson v. Bland, 2%urr, 1089 ; Uinkley v. Marean, 3 Mason, R. 88; Titus 
v. Hobart, 5 Mason, R. 378; Smith v. Spinolla, 2 Johns. R. 198, 200; De la 
Vega v. Vianna, 1 Barn. & Adolph. R. 284 ; 8 Burge, Comm, on Col. and For. 
Law, Pt 2, *ch. 20, p. 766 to 769; Atwater v. Townsend, 4 Connect. R. 47; 
'Woodbridge v. Wright,'8 Connect. R. 528, 626 ; Smith v. Ilealy, 4 Connect. 
R. 49. 

* De la Vega v. Vianna, 1 Barn. & Adolph. R. 284. See, also, Whittemorc 
v. Adams, 2 Cowcn, R. 626; Willings v. Consequa, 1 Peters, Cir. R. 817; 
Courtois v. Carpentier, 1 Wash. Cir. R. 876 ; Bird v. Caritat, 2 Johns. R. 845 ; 
Wyman v. Southward, 10 Wheaton, R. 1. See Henry on Foreign Law, p. 81 
to 86. 
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promulgated by the Hoti^ of Lords on a still more recent 
occasion. 1 

§ 572. The like princij^pi apply to th^e form of judg¬ 
ments to be rendered, and m execution# to ^be granted in 
suits. They must confotfm to the Lex fori\ although th*e 
party defendant may, in his domestic forum, have been 
entitled to a judgment, exempting his person from im¬ 
prisonment, in virtue of a discharge under an insolvent 
law existing there, and of which he had there judicially ' 
obtained the benefit. 2 And it will make no difference in 
such case, whether the contract sued on was made in'a 
State granting such discharge or not; or, whether the 
parties were citizens of that State or not. Th$ effect of 
such a discharge is purely local. It is addressed solely to 
the courts of the State under whose authority the exemp¬ 
tion is allowed. But it has nothing to do with the pro¬ 
cess, proceedings, dr judgments of the courts of other 
States, which are to be governed altogether by their own 
municipal jurisprudence. Wherever a remedy is sought, 
it is to be administered According to the Lex fori; and 
such a judgment is to be given as the laws of the State, 
where the suit is brought, authorize and allow, and not 
such a judgment as the laws of other States authorize or 
require. 3 

§ 573. The general doctrine is stated in ample terms 
by Paul Yoet. Quid, si actiones sint intentandee, et qaidem 


1 Don v. Lippmann, 5 Clark & Finncll. R. 1, 13, 14, 15; ante, §557, note. 

J Ilinkley v. Marean, 3 Mason, R. 88; Titus v. Hobart, 5 Mason, R. 378; 
Atwater v. Townsend, 4 Connect. R. 47; Woodbridge v. Wright, 3 Connect 
R. 523, 52G ; Smith v. Healey, 4 Connect. R. 49; 3 Burge, Comm, on Col. and 
For. Law, Pt. 2, eh. 21, § 7, p. 878, 870. 

3 Hinkley v. Marean, 3 Mason, R. 88; Titus v. Hobart, 5 Mason, R. 378, 
Atwater r. Townsend, 1 Connect. R. 47; Smith v. Healy, Id. 40; Woodbridge 
v. Wright, 3 Connect. R. 523. See, also, Suydam c. Broadnax, 14 Peters, 
R. 67. 
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personates, an sequemur, statuium domicilii debit oris, an statntum 
loci, ubi etcigi vel intentari poterunt / Respondeo, etsi bene multi 
velint tales adiones certo loco non circumscribi, inspedd tanhm 
iUd corporaU circurmcriptione, ut tamen eas velint censeri de loco 
ubi agi et exigi possunt} Again he adds : Sed revertar, unde 
faeram digressus, ad concursum statutorum vanadium circa 
judicia. Ubi occummt nonnulla circa solemnia in judiciis ser¬ 
vanda, circa tempora, cautiones, probationes, causarum decisiones, 

' execidiones, et appeUationes. Finge, enim, alia servari solemnia, 
in loco domicilii litigatoris, alia in loco contractus, alia in loco rei 
sitce, alia in judicii loco. Quamam spectanda solemnia ? Re¬ 
spondeo ; Spedanda sunt solemnia, id est, stylus judicis foriillius, 
ubi litigatur. Idque in genere verum est, sive loquamur de civi- 
bus, sive forensibus: statuta quippe circa solemnia meo sensu 
mixti erant generis ; adeoque vires exserunt tarn intra quam 
extra territorium, tarn in ordine ad incolas, quam ad exteros? 

§ 674. The same doctrine is fully'confirmed by John 
Voet, as a received doctrine of foreign law. Multis pree- 
terea in locis id obtinet, ne duo ejusdem provincial sen terntorii 
incolce se invicem, aid bona, sistant in alio temtorio. Sic duo 
Brabantim se invicem non exira Brabantiam; duo Ilollandi non 
extra Hollandum, &c. Quod si Ifcuis, negledd stututi dispositionc, 
concivem aut bond eg us alibi stiterit, litis movendcc gratid, non pec- 
cabunt quidem istius loci judices, si arrestum confirmcni ; cum 
non ligentur alieni territorii legibus, talem arrestationcm concilium 
veiantibus. Bed, qui ita ddentus liiigare coadus est, rede petet 
a suo judice, condemnari concivem, ut arresti vinculum, contra 
statuti domicilii prohibitionem alibi impositum, remittat, litique alibi 
cceptce cum impensis renunciet, ac solved muldam statuto dicta- 


1 P. Voet, ad Stat. § 10, ch. 1 , n. 2, p. 281, edit. 1715; Id. p. 340, edit. 
1661. 

a P. Voet, de Statut. § 10, ch. 1 , n. 6, p. 285, edit. 1715; Id. p. 345, 346, 
edit. 1661. 
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tam} And he proceeds'^ add, that fn some places the 
practice is in suits betwe^i two foreigners, belonging to 
one and the same countrj^to remit the .parties to their 
domestic forum; which, however, is done, not as,a matter 
of right or duty, but of cbmity, or from policy, to prevent 
injurious delays to the suits of their "own citizens. *Quod 
tamen vel ex comitate magis , quam necessitate fit, vel magis ad 
declinandam . nimiam Utium frequentiam judicibus molestam , 
civibus, hide saaram Utium protelationem patientibus, damno- * 
sum? 

§ 574 a. Dumoulin also affirms a similar doctrine in the 
passages already cited. Unde, an instnmentum hdbeai execvr 
lioncm, d quomodo debeat excqui, attenditur locus, ubi t agitur, vel 
fit cxecutio. Ratio, quia fides instrumenti concemet meritwn ; 
wd mrtus executoria et modus exequendi concemit processum . 8 
Quod in his, quce pertinent ad processum judicii, vel etecutwnem 
faciendum, vel ad or'dbiationem judicii , semper sit observanda 
consuctudo loci, in quo judicium ugitatur* Burgundus is 
equally expressive. Eodem modo dicemus, in cordexanda ac - 
tioncyfori consuetudines obs&vandas esse, ubi contenditur, quia et 
in judiciis quasi contrahitur. Idem in arrestis seu manuum in- 
jcctionibus tenendum est, ut scilicet consuetudinem loci spectemus, 
ubi facta est mams injectio ; quia arrestatio apud nos ingress us 
est judicii, et duntaxat litis pendentiam, non executionem generet . 1 2 3 * 5 
This indeed seems, with few exceptions, to be the general 


1 J. Voct, ad rand. Lib. 2, tit 4, § 46, p. 129; cited also 1 Barn. & Adolph. 
11. 2S8, note; ante, § 562. 

2 Ibid. 

3 Molin. Opera, Tom. 3, Comm, ad Cod. Lib. 1, tit 1,1.1, p. 554, edit. 1681 ; 
ante, § 561. 

* Id. Lib. C, tit. 32, p. 735, [741,] edit 1681; 1 Boullenois, Observ. 23, p. 
523, 524; ante, § 561. 

5 Burgundus, Tract. 5, n. 1, p. 118, 119; 1 Boullenois, Observ. 23, p. 524, 
52G; 2 Boullenois, Observ. 46, p. 486. But see Burgundus, Tract. 4, n 27, p. 
116, eited post, § 574 c. note. 
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doctrine maintained by foreign jurists; and Boullenois 
has collected their opinions at large. 1 He treats the ques¬ 
tion of imprisonment as purely one modus exequcndi; and 
he applies the sanm principle to mesne process and to 
process of execution. 2 3 * He acdofcfljngly puts the case, 
wheite a Frenchman contracts a common debt in a coun¬ 
try, by whose laws such a debt imparts a right to arrest 
the body, and says, that this right is a mere mode of en- 
' forcing the contract, modus exequendi , and consequently it 
depends upon the law of the place, where the execution 
of it is sought; so that if it is sought in a place, where 
no such arrest of the body is allowable, the ci editor 
has no right to claim any restraint by such a ligorous 
course. 8 

§ 574 b. But a distinction is taken by some foreign 
jurists bttween a contract made in a country between a 
stranger and a citizen thereof, or between two citizens, 
and a contract made in the same country between two 
foreigners belonging to another country, when the law 
of the place where the contract Is made, allows an arrest 
of the person, and the law of the place where the suit is 
brought, or to which the two foreigners belong, disallows 
such an arrest. Thus, in Brabant, there is a law of 
Charles the Fourth, which prohibits any Brabanter from 
arresting another Brabanter in a foreign jurisdiction; 
and Peckius puts the question, whether in a case of this 
sort any Brabanter may arrest another Brabanter in 
Spam, Italy, England, France, or other foreign country. 
And he holds, that he may not; first, because the pro- 


1 1 Boullenois, Observ 21, p 623, 624, 525, 528, 529, Id p 535 to p 543, 
Id p. 544 to p. 569. See Henry on Foreign Law, p 81 to 85 

4 Id , Henry on Foreign Law, p. 55, 56; Id. p. 81 to 8o 

3 1 Boullenois, Observ. 23, p. 525, Id. p. 528, 529, Id Observ 25, p 

601, &c. 
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hibitory law is absolute, and comprehends subjects even 
in a foreign territory; secondly, because the power of 
establishing a law between subjects is not limited to the 
territory of the sovereign; thirdly, because, if the sover¬ 
eign may bind his subjects everywhere, this privilege 
equally binds them everywhere, as a part of ^h&^aw; 
fourthly, because a sentence of ^excommunication would 
bind the subjects in a foreign territory; and a fortiori 
then, this privilege does bind them; and, fifthly, because 
the incapacity of the prodigal binds him in a foreign 
territory, and this case of privilege is as strong or 
stronger. Hence he concludes, that not only the person, 
but the movables of the Brabanter, (which follow his 
person,) also would be free from arrest. Unde sient per* 
sona at restart non potest, ita nec bona mobilia ejusdem} 

§ 571 c. There is great reason to doubt both the prem¬ 
ises and the conclusion of Peckius in asserting this dis¬ 
tinction ; and certainly it now Jias no admitted recog¬ 
nition in the common law. 1 2 * Peckius asserts another 
distinction, in which he .has apparently the support of 
Christinseus, and Everhardus, and some other jurists, that 
•whoie the law of the place of contract allows an arrest, 
but the law of the place of payment does not, (and so 
c contta in the converse case,) the law of the latter is to 
pievail. ne quotes the language qf Everhardus on the 
same point with approbation. Quod si in loco celebrati con-, 
h adlib sit statutum, quod debitor possit capi et incarcerari, vel 
quod instrumeuta notariorum kabeant executmiem paratam; in 


1 Peck do Juie Sist ch 8, n. 1 to n 6, Peckii, Opera, p. 753, edit 1G66 

2 Ante, § 568 to § 571 —Mr Ilcniy, however, thinks the distinction sound, 
and deems it suppoitcd by the case of Melan v. The Duke of Fitz Janu -, 

1 Bos & Pull 1J8 , ante, § 568 to § 572. Burgundus says Alllnia •solution! 

sunt prspscuptio, oblitio ru debit®, consignatio, novatio, delegatio, tt cjus, 
modi Buigundus, Tract. 4, n. 28, p. 116. 

78* 
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loco vero desknatce solutionis, non sit simile statutum, sed servetur 
jus* commune, attendatur, quoad hoc, mos, observantia, statutum, 
aut lex, destinatce solutionis . Qvippe, quod in his, quce concern ■* 
unt judicariam executionem, inspicitur, locus destinatce solutionis} 
H© thgn adds in the Converse case: Quod et in arrestatione, 
si sirmtis casus occurred, locus destinatce solutionis et judicii 
spedari debeat? Christinaaus uses similar language.* The 
common law of England and America, however, does not 
• recognize any such distinction. 4 ’ 


• 

1 Everhard. Consil. 78, ri. 22, p. 208; Peek, do Jure Sist. cap. li, p. 758, 
edit Peck. Oper. 1666. 

* Peck. Oper. De Jur Sist cap. 11, n. 1, p. 758, 759, edit. 1666. 

* Christin. <Tom. 1, Decis. 283, n. 12, p. 355; 1 BouUenois, Obscrv. 23, 
p. 525 ; 2 Boullenois, Observ. 46, p. 488. 

4 Post, § 581; Campbell v. Steiner, 6 Dow, 116 ; Don v Lippmann, 

5 Clark & Finnell. R. 1, 19, 20. In this latter case Lord Brougham said, 
speaking on this point: “ All the authorities, Huber. (De Confl. Leg. in Div. 
Imp.); Voct (Dig. Lib. 24, t 3, s. 12) ; and Lord Kames, (KamesS Principles 
of Equity, 3, 8, 6, 1, 5, 3,) are cited in that case. Campbell i. Steiner 
(6 Dow, 116,) was an action for a bill of costs for business done in this House. 
The Court below there allowed the rule of Scotch prescription. That judg¬ 
ment was affirmed by Lord Eldon, who, however, said, that he moved it with 
regret. He said, that it had been ruled, that the debtor being in Scotland, 
and the creditor in England, the debtor might plead the Scotch rule of pre- * 
scription; that that was against some of the old authorities, but was m at coi d- 
anec with those of later date. That case cannot be reconciled with the piin- 
ciple, that the locus solutionis is to prescribe the law. It has nothing to do 
with the case. Why is it, then, that the law of the domicil of the debtor was 
there allowed to prevent tine plaintiff from recovering ? It was, because the 
creditor must follow the debtor, and must sue him, where he resides; and by 
the necessity of that case, was obliged to sue him in Scotland. In that lespeet, 
therefore, there was in that case no difference between the lex loci solutionis, 
and the lex fork; and it must be admitted, that in such case the rules of evi¬ 
dence, and if so, the rules of practice, may be varied, as they me applied in 
pne court or the other. But governing all these cases is the principle, that the 
law of the country where the contract iB to be enforced, must prevail in enforc¬ 
ing such contract, though it is conceded, that the lex loci contractus may be 
referred to, for the purpose of expounding it If therefore the contract is 
made in one country, to be performed in a second, arid is enforced in a third, 
the law of the last aloge, and not of the other two, will govern the case.” 
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§ 574 d. Peckius then puts another case/where the 
contract of indebtment is m&de in a country where an 
arrest is not allowed, and the debtor has not promised to 
pay in another country, where anf arrest is ajlowed, but 
lie is found there; whether in such h case he may^never- 
theless, be arrested there, the debt being then due# He 
thinks he may; because to this extent it may be truly 
said, that the law and usage of the place of the judgment 
ought in this matter to be observed; and that in those* 
things which concern the proceedings in suits, foreigners 
are hound by the laws of the place where they are liable 
to be sued. Sed quid , si quis contraxit in loco , in quo illius 
loci homines non utuntur arresto, neque promisit solvere in pahia 
arresii, sed tamen illice repcritur ; utmm nihilominus arrestari 
possit ? Existimo , quod sic , si vel tempus soluHonis elapsum vel 
in mora periculum sit; quia adhuc venim est dicere , quod sta - 
tutum et consuetudo loci judidi servarc debet ni istius modi ; et 
in his , qucc ad ordinatione'm judkiomm pertinent, forenses Ugan- 
tar statutis loci, ubi conveniuntur} 

§ 575. In the next place, as to defences arising from 
matters ex post facto . These may be of the nature of 
counter claims or set-offs to actions, analogous to com¬ 
pensation in the Roman and foreign law; 1 2 or they may 
be matters of discharge, such as discharges under insol¬ 
vent laws, arising at a subsequent period; or they may be 
laws regulating the time of instituting suits, called, in the 
foreign law, statutes of prescription, and, in the common 
law, statutes of limitations. -The latter defence will de¬ 
serve a very exact consideration. The former may be 
disposed of in- a few words. The subject of discharges 

1 Peckii, Opera, Dc Jure Sisk cap. 11, p. 758, 759, edit. 166‘G. The same 
point was held in Don v. Lippmann, 5 Clark & Finnell. R. 1, 20; ante, 
§ 574 c, note. 

2 Pothier, Oblig. n. 587, 588. 
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from the contract* either by the act of the parties, or by 
operation of law, have been already sufficiently, consid¬ 
ered. 1 As to set-off or compensation, it is held in the 
courts of common law, that a o set-off to any action, 
allowed by the local law, is to be .treated as a part of the 
remedy; and that therefore it is admissible .in claims 
between persons belonging to different States or coun¬ 
tries, although it may not be admissible by the law of the 
country where the debt, which is su$d, was contracted. 2 * 
[The admissibility of the set-off is to be governed entirely 
by the lex fori, and not by the lex loci contractus . 8 ] The 
liens, and implied hypothecations, and priorities of satis¬ 
faction, given to creditors by the law of particular coun¬ 
tries, and the order of payment of their debts, are, as we 
have already seen, 4 * generally treated as belonging to the 
proceedings in suits Ad litis ordinationem , and not to the 
merits of the claim. 6 * 

§ 576. In regard to statutes of limitation or prescrip¬ 
tion of suits, and lapse of time, there is no doubt that 
they are strictly questions affecting the remedy, and not 
questions upon the merits. They go, Ad litis ordinationem , 
and not Ad litis decisionem, in a just juridical sense. 6 The 
object of them is to fix certain periods within which all 


1 Ante, § 330 to § 352. See, also, 3 Burge, Comm, on Col. aud For Law, 

Pt. 2, ch. 21, § 7, p. 874 to 88&. 

* Gibbs v. Howard, 2 New Iiamp. R. 296; Buggies v. Keeler, 3 Johns. K. 

263. See Pothier on Oblig. n. 641, 642. 

* lb. Bank of Galliopolis v. Trimb.le, 6 B. Monroe, 601. But see Bliss v. 

Houghton, 13 New Hamp. R. 126 ; Harrison v. Edwards, 12 Vcim. K. 648. 

8 Ante, § 322 b to 328, § 423 a. 

8 Rodenburg, De Dir. Stat tit. 2, ch. 5, n. 15, 16; 2 Boulleuois, Appx. . 
p. 47, 49 J 1 Boullenois, Observ. 25, p. 634, 685, 689 ; Id. p 685 ; Id. p. 818. 
See, also, P. Voet, De Stat. § 10, ch. 1, n. 2 to n. 6, p. 282 to 289, edit. 1715 ; 
Id. p. 340 to 346, edit 1661. 

8 1 Boullenoifl, Observ. 28, p. 530; Ferguson v. Fyffe, 8 Clark. & Finn. 121 v 
140. 
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suits shall be brought in the courts of a State, whether 
they are brought by or against Subjects, or by or against 
foreigners. And there* can be no just reason, and no 
sound policy, in allowing higher or more extensive privi¬ 
leges to foreigners than*are allowed to subjects. 4 Laws, 
thus limiting suits, are founded in the noblest policy. 
They are statutes of repose, to, quiet titles, tp suppress 
frauds, and to supply the deficiency of proofs, arising 
from the ambiguity and obscurity, or the antiquity of* 
transactions. They proceed upon the presumption, that 
claims are extinguished, or ought to be held extinguished, 
whenever they are not litigated in the proper forum, 
within the prescribed period. They take away all solid 
grounds of complaint; because they rest on the negli¬ 
gence or laches of the party himself. They quicken dili¬ 
gence, by making it in some measure equivalent to right. 
They discourage litigation, by burying in one common 
receptacle all the accumulations*of past times, which are 
unexplained, and have now, from lapse of time, become 
inexplicable. It hds been said by John Voet with singu¬ 
lar felicity, that controversies are limited to a fixed 
period of time, lest they should be immortal, while men 
are mortal: Ne autern Utes immortales essent, dim litigantes 
morlales sunt} 

§ 577. It has accordingly become«a formulary in inter¬ 
national jurisprudence, that all suits must be brought 
within the period prescribed by the local law of the 
country wlf&re the suit is brought {Lex fori ,) otherwise 
the suits will be barred; and this rule is as fully recog¬ 
nized in foreign jurisprudence, as it is in the common 
law. 2 Not, indeed, that there are no diversities of opinion 


1 J. Voet, ad Pand. Lib. 5, tit 1, § 63, p. 828. 

3 The authorities in the common law are \ery numerous. A considerable 
number of them are cited in 4 Cowen, B. 628, note 10; Id. 630; Van Heims- 
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upon this subject; but the doctrine is established by a 
decisive current of well-considered authorities. 1 Thus, 
Huberus lays down the doctrine in clear terms, applying 
it to the very case of a prescription; and he assigns the 
reason: Rath hcec est, quod prcescnptio et executh non perti¬ 
nent ad valorem contractus, sed ad tempos et modum actionis 
instituendce, quce per se 9 qugsi contractum, separatum negotium 
constituit. Adeoque receptum est optimd raiionc, ut ordinandis 
judiciis, loci consuetudo, ubi agitur, etsi de negotio 9 alibi celebrato , 
spectatur , ut docet ftandius, ubi tradit 9 etiam in executione sen - 
teqtice alibi latce, servari jus loci, in quo jit executio , non ubi res 
judicata est? Paul Voet says: Ubi quoad actionis intentor 
thnem, occurrit ilia difficultas 9 an si diversa slid statuta circa 
actionis jimtionem sen terminum , spectandus sit terminus statuti 
debitoris, an creditoris ?> Respondeo ; quia actor sequitur forum 
rei 9 ideo cxtraneus petens ct reo, quod sibi dcbetur , sequetur ter¬ 
minum statuti prcescriptum actioni in foro rei. Et quia hoc 


dyk v. Kane, 1 Gall is. R. 871; Le Roy v. Crowninshield, 2 Mason, R. 151, 
British Linen Company v. Drummond, 10 Barn. & Cresw. 903; De La Vega 
v. Vianoa, 1 Barn. & Adolp. R. 284; Huber v. Steiner, 2 Bing. New Cases, 
202, 209 to 212; Don v . Lippmann, 5 Clark & Finnell. R. 1,13, 14, l r >, 16,17; 
Medbury v. Hopkins, 8 Connect. R. 472; Woodbridge v. Wright, 3 Connect. 
R. 529; Bank of U. S. v. Donnally, 8 Peters, R. 361; Bulger v. Roche, 11 
Pick. 36; De Couche v. Savatier, 3 Johns. Ch. R. 190; Lincoln v. Battelle, 6 
Wend. R. 475; Brown v. Stone, 4 Louis. Ann. R. 235. And this although the 
contract may be dated and payable in another State. Young v. Crossgrove, 4 
Louis. Ann. R. 283. 

1 See Ersk. Inst. B. 8, tit. 7, n. 49, p. 633, 634. 

* Huberus, Tom. 2, Lib. 1, tit. 3, De Conflict. Leg. § 7; 1 Hertii, Opcia, Do 
CoU{& §4, n. 65, p. 150, 151, edit. 1737; Id. p. 312, edit. 1716. Ilertiua seems 
of a different opinion; saying, that, if the prescription onlj of the place, where 
the suit is brought, could prevail, the times of prescription would be very un¬ 
certain; for a man might frequently be sued in different places. 1 Hertii, 
Opera, De Cdllis. Leg. § 4, n. 65, p. 150, edit 1787; Id. p. 212; edit 1716. 
See also the opinions of other jurists to the same point in 1 Boullenois, Observ. 
23, p. 528, 629, 530; 2 Boullenois, Observ. 46, p. 487,488; Erekine’s Inst B. 
3, tit 7, § 48, p. 633, 634; J. Voct, ad Pandect Tom. 2, Lib. 44, tit. 3, § 10, 
12; 3 Burge, Comm, on Col. and For. Law, Pt 2, ch. 21, § 7, p. 878, 879. 
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statutum non exserit vires extra terHtoriim statuentis, idea, etiam 
reo alibi ccmvento, Me statidum objicere non potent? Boul¬ 
lenois bolds a similar doctripe, asserting, that'the bar of 
prescription is a part of the modus precedent? It is in 
vain (he adds) to assert,°that the bar of prescription is a 
peremptory exception, ( exceptio peremptoria^) and that* 
according to Baldus, Exceptio peremptoria pertinet ad deeir 
sionem causes; — That remark properly applies to a per¬ 
emptory exception, which falls upon the contract, and” 
not to one, which falls only upon the action or proceed¬ 
ings in a suit. 8 Many other Jurists might be cited in 
support of this doctrine, if it were necesSary to go at 
large into the subject. 1 * * 4 The doctrine of the Scottish 
courts is in precise conformity to that of the common 
law. 5 * * 8 

§ 578. But if the question were entirely new, it would 
be difficult upon principles of international justice or 
policy to establish a different rule. Every nation must 
have a right to settle for itself the times, and modes, and 
circumstances, within and under which suits shall be liti¬ 
gated in its own courts. There can be no pretence to say, 
that foreigners are entitled to crowd the tribunals of any 
nation with suits of their own, which are stale and anti- 


1 P Voet, de Stat. § 10, ch. 1, n. 1, p. 281, edit. 1715; Id. p. 840, edit. 
1661. 

s 1 Boullenois, Observ. 23, p. 530; post, § 679. 

» Ibid 1 ' 

4 See 1 Boullenois, Observ. 23, p. 530, 550; 2 Boullenois, Observ 40, p. 

455, 456; Casaregis, Disc. 179, § 59, 60, F. Voet, De Statut § 10, ch. 1, § 1, 
k p 281, edit. 1715, Id. p# 839, 340, edit. 1661. See 3 Burge, Comm, on Col. 

and Foreign Law, Pt. 2, ch. 10, § 5, p 122, 123, 124; Id. ch. 21, § 7, p. 878, 

879, 880; Erskine, Inst B. 3, tit. 7, § 48, p. 683, 634. 

8 Erskine, Inst. B. 9, tit 7, § 48, p. 683; Le Roy v. Crowmnshield, 2 Mason, 
R 171, Karnes on Equity, B. 3, ch 8, § 4, 6; P. Voet, De Statut § 10, ch. 1, 
n. 1, p. 280, 281, edit 1715; Id. p. 339, 340, edit 1661. 




OONFLICT OF-jSj^WS. 


[CH. XIV. 


quated, to the exclusion of the common administration of 
justice betwejeh its own subjects. As little right can for¬ 
eigners have to insist, tfiat the times and modes of pro¬ 
ceeding in suits, provided by the* laws of their own coun¬ 
try, shall supersede those of the nation in which they 
have chosen to litigate their controversies, or in whose 
tribunals they are properly parties to any suit. 

§ 579. The reasoning sometimes insisted upon by for¬ 
eign jurists, in opposition to this plain and intelligible 
doctrine, is, in the first pla'ce, that the statute of limita¬ 
tions or prescription .really^operates as a peremptory bar, 
and there$tore % does not in fact touch the mode of proceed¬ 
ing, but the merits of the case: Non tangit modimi simpli- 
c&i procedendi ; sed tUngit meritim cansce ; 1 and, in the next 
place, that it subjects the party to different prescriptions 
in different places, and thjftgf'ore leaves his rights in un¬ 
certainty. 2 The latter obj^Ron may be answered by the 
obvious consideration, tb&t if the party chooses to reside 
within any particular territory, fie thereby subjects him¬ 
self to the laws of that territo rife f fls to all suits brought 
by or against him. It may be aSded, that, as the law of 
prescription of a particular country, even in case of a 
contract made in such country, forms no part of the con¬ 
tract itself, but merely acts upon it ex post facto in case of 
a suit, it cannot properly be deemed a right stipulated 
for, or included in the contract. Even these fopeign 
jurists* do not pretend, that the prescription of a country 
where a contract is made, constitutes a part of the con¬ 
tract. What they contend for amounts at most only to 
this, that the prescription of the Lex loci conti acids acts 


w ■ 

v 

4 

1 I Boullenoi*, Observ. 23, p. 529, 580; ante, § 577. 

*• 9 1 ffcertii, Opera, Be Collis. Leg. § 4, n. 06, p. 150,161, edifc 1737; Id. p. 
212, edit. 1710. 
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upon, and appertains to, the decision of the tousou Hoc 
pertinet ad decwonem causce, says Bfidus. J^^mpiid^yijque 
ad contractum et medium mace permtef, non cmf/^cssum, says 
Gerhard Titius. 1 This objection indeed and satis¬ 

factorily answered by Boullenois in the pass&ge above 
cited. 2 * * 

§ 580. The other objection is^jvell founded in its form, 
but it does not shake the ground of the general doctrine. 
It is true as Baldus contends, that the statute of limit®** 
tions or prescription does go to the decision of the caufijp: 
Exccptio peremptoria pertinet ad^ecisionem causes. But that 
is not the question. The question is, whether it is a mat¬ 
ter of the original merits, as, for example, a question 
of the original validity, or interpretation, or discharge 
of a contract, or whether it is a matter touching the time 
and mode of remedial justice, which is provided by law 
to redress grievances, or to ^tevent wrongs, or to suppress 

- 2-4 - 


1 1 Boullenois, Observ. 23, p. 429, 530; Ersk. Inst. B. 3, tit. 7, § 48, p. 033, 
634. 

* Ante, § 577. — Lord Brougham also in delivering his judgment in T)on v. 
Lippmann, 1 Clark & Finnell. p 1 , 15, 16, met the very objection. His lan¬ 
guage on that occasion was (it being the case of a bill of exchange accepted 
and payable in France, and sued afterwards in Scotland, and the Scottish pi^t* 
scription set up 'as a bar) : M It is said, that the limitation is of the very nature 
of the contract. First, it is said, that the party i# bound for a given time, and 
for a gi v en time only. That is a strained construction of the obligation. The 
party docs not bind himself for a particular period at all, but merely tpdo 
something on a certain day, or on one or other of certain days. In the at 
the bar the obligation is to pay. a sum certain at a certain day; tyut t®f| law 
does not suppose, that he is at the moment of making the contract <x>ntetppfftt- 
mg *he period, at which he may be freed by lapse of time from performing it 
The argument, that the limitation is of the nature of the contract,, supposes, 
that the parties look only to the broach of the agreement. Nothing is more 
contrary to good faith, than such a supposition, that tbs 'contracting parties look 
only to the period, at which the Statute Of Limitations will begin to ran. It 
will sanction a wrong course of conduct, and will turn a protection against 
laches into a premium for evasiveness.’* 

CONFL. 79 
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vexatious litigation. Suppose a nation were to declare, 
(aerjrance has done in regard to foreigners in some cases,) 
that no suits should be maintained in its own courts be¬ 
tween foreigners. 1 This would be'a peremptory excep¬ 
tion. But could it be denied, that France had a right so 
to regulate the jurisdiction of its own tribunals? Or that 
it was an enactment touching remedies? Considered in 
their true light, statutes of limitation or prescription are 
"ordinarily simple regulations of suits, and not of rights. 
They regulate the times in which rights may be asserted 
in courts of justice, and do not purport to act upon those 
rights. Boullenois has truly said: U exception ne tombe, quc 
sur Vadim et la procedure intentee? Pothier very properly 
treats prescription, (Mn de non recevoir) not so much as an 
extinguishment of the debt or claim, as an extinguish¬ 
ment of the right of action thereon. 3 And this is precisely 
the manner in which the subject is contemplated at the 
common law as well as by many foreign jurists. 4 

§ 681. And here, again, upon the same mistaken foun¬ 
dation already discussed, some fofeign jurists (as we have 
seen 6 ) maintain the doctrine in relation to contracts, (a 
doctrine repudiated by the common law, 0 ) that if they 


1 Ante, § 542. 

* 1 Boullenois, Observ. 23, *p. 530; ante, § 577; Ersk. Inst. B. 3, tit 7, § 48, 
p. 683, 684. 

* Pothier on Oblig. n. 640, 641, 642. 

4 Sturgis v. Crowninshiold, 4 Wheat. R. 122, 200, 207. Voet, atl Band. 
Lib. 44 , tit 3, § 10; D’Aguesseau, (Euvres, Tom. p. 374, 4to. edit ; Le Roy 
v. Crown inshield, 2 Mason, R. 170, 171; Merlin, Rdpert. tit Prcsaiption, Sect. 
I. § 8, n. 7. — Corporations are deemed to bo domiciled in the country from 
-which thoy derive their act or charter of incorporation; and thciciore the tame 
rule applied to them aa applies to private persons in cases of prescription. 3 
Bulge, Comm, on Col. and For. Law, Pt 2, ch. *21, § 7, p. 881, 882. See 
Louisville Railroad Company v. Letson, 2 How. U. S. R. 497. 

* Ante, § 574 c. 

* Ibid. 
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are made in oae place, and to be perfdhned or paid in 
another place, the law of prescription of the latter place 
is to govern. Such is the opinion of Everhardus. Aut 
qucerimus (says he) quis* locus inspiciaiur, quoad eztinctionem 
aciionis propter prcescriptionem staiutoriam, vigentem in uno loco, 
ct non in alio, HU statuta locot'um sunt diversa. Et cerium est, 
quod inspicitur locus destinatce solutionis} Bartolus, Burgun- 
dus, and Christinaeus hold the same opinion* Of course, 
the doctrine of these authors must be understood to be* 
limited to prescription in personal actions; for, as to pre¬ 
scription in cases of immovable property, it is beyond 
reasonable doubt, that it is and ought to be governed 
purely by the Lex loci rei sitce} Dumoulin has laid down 
the distinction in broad but exact terms. Aut statutum Sis- 
ponit de prcescriptione, vel usucapione rerum corporatium, siv& mo - 


1 Everhard. Consil. 78, p. 208; 2 Boullenois, Observ. 46, p. 488. 

* 2 Boullenois, Observ. 46, p. 488. — It if surprising, that Mr. Henry should 

have cited this doctrine of foreign authors, as sound law (apparently copying 
it from boullenois) without considering that the whole course of English opin¬ 
ions on this subject disclaimed it. (Henry on For. Law, ch. 8, § 1, 2, p.'54, 
55.) Pardessus says, that, when a debtor pleads a statute of prescription, the 
right to use this plea, and the time within which it should be pleaded, will be 
regulated by the law of the place where he has promised to pay; or, if this 
place has not been determined, then at the domicil of the debtor, at the tjj&e • 
when he contracted the obligation; because, prescription being a plea given to 
the debtoi against the demand of his creditor, iUis naturally in the domicil of 
the debtoi or of his government that ho should find this protection. Pardessus, 
Tom. 5, Pt 6, tit 0, ch. 2, § 2, art. 1445, p. 276; Henry on For. Law, Appen¬ 
dix, p. 237. Pardessus goes on to state, that J^hese rules apply to the case 
whero several sureties for the same debt reside in jurisdictions, where thejaws 
respecting prescriptions are different. Each, in* becoming a surety, mbst be 
supposed to have intended to enjoy all the real pleas or exceptions existing in 
fat or of the puncipal debfor, without renouncing the particular prescription m 
bis own favor, to extinguish his obligation 4 s surety, which is regulated by the 
law of his domicil at the moment when he signed the contract. Pardessus, Id. 
art. 1495, p. 275, 276; Henry on For. Law, 238. This is certainly pressing 
the doctrine to a very great extent, i 

* l Boullenois, Observ. 20, p. 850; J. Voet, ad Pand. Lib. 44, tit. 8, $ 12. 
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biliwm, dv& immobUium, et tunc indistinde inspicitur locus, ubi res 
estjfldem in rebus sivd Juribus incorporaUbws Hmitaiis ad res 


corporates, sivd quatenus ad iUas res limiiantur ; Secus si de Ju- 
<ribus, vel acHonibus perSonalibus, stud momentaneis, siv§ annuls 
personce adkerentibus, id est non Miflitatis ad ccrtas res, eiiamsi 
illis adionibus adlicereat hypotheca generalis, vel accessoria rerum 
corporaUum} Paul Voet takes the like distinction. Quid, 
si itaque contentio de aliquo jure in re, seu ex ipsd re dcscendente? 

' vel ex contractu, vel adione personali, sed in rem scripta ? An 
spectabitur loci statutum, ubi dominus Jiabet domicilium, an statu - 
turn ret Sitoe ? Respondeo ; Statutum rei sites. Ut tamen actio 
etiam intentari possit, ubi reus kabet domicilium. Idqxie obtinet, 
sive forensis sit ille, de cujus re controversial est, sive incola loci, 
ubi res est sita? John Voet maintains the same doctrine. 

* Si prcescriptioni implendce alia preefinita sint tempora in loco 
domicilii adoris, alia in loco ubi reus domicilium fovet, spedandum 
videtur tempus, quod obtinet ex statuto loci, in quo reus commorar 
tur, nisi de immobUium prcestnptione queestio sit; quo casu neque 
leges domicilii prcescribentis, neque leges domicilii ejus, ip cujus 
prcejudicium prcescriptio sit, sed mapis leges loci, in quo sita im- 
mobilia, spedandee sunt ; cum tralatitium sit, immobilia regi lege 
loci, in quo qita sunt. 8 Pothier and Merlin fully recognize 
the same doctrine. 4 The common law has firmly fixed 
its own doctrine, that the prescription of the Lex fori must 
prevail in all cases ctf personal actions. In all cases of 


1 Molin. Opera, Tom. 3, Comm. ad Cod. Lib. 1, tit. 1,1. 1, p. 557, De Pre¬ 
script. edit 1681; 1 Boullenois, Observ. 20, p. 850. 

a P. Voet, De Statut. § 9‘, oh. 1, n. 2, p. 251, edit. 1715; Id. p. 805, edit 
1661.. 

* J. Voet ad Pand. Tom. 2, Lib. 44, tit 8, n. 12, p. 887; 3 Burge, Comm, 
on Col. and For. Law, Pt. 2, ch. 10, § 5, p. 122, 125; J. Vofet, ad Pand. Tom. 
1, Lib. 5, tit 1, n. 77. 

* Pothier, Traitd- de la Prescript n. 247; Merlin, Rupert, tit. Prescription, 
Sec.t I. § 3, n. 7; 8 Burge, Comm, on Col. and For. Law, Pt 2, eli. 10, § 5, p. 
128,124. 
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real actions, anil of actions..touching things s^vorihg of 
the realty, th& prescription of the law rei sitce is also to* 
prevail. 1 And as by the common law, no actions of this 
sort can be brought ex directo , except in the place fei sites ; 
it follows that the Lex fori governs, as a universal rule, 
applicable to all cases. 2 3 

§ 582. But although statutes *of limitation or .prescrip¬ 
tion of the place where the suit is brought, may thus 
properly be held to govern the rights of parties in such* 
suit, or as the proposition is commonly stated, the recoy-* 
ery must bo sought, and the remedy pursued within the 
times prescribed by the Lex fori, without regard to the 
Lex lod contractus, or the origin or merits of ^he cause; 
yet. thfcre is a distinction which deserves consideration, 
and which has been often propounded. It is this. Sup¬ 
pose the statutes of limitation or prescription of a partic¬ 
ular country do not only extinguish the right of action, 
but the claim or title itself, ipso facto, and declare it a nul¬ 
lity after the lapse of the prescribed period; and the 
parties are resident within the jurisdiction during the 
whole of that period, so that it has actually and fully 
operated upon the case; under such circumstances the 
question might properly arise, whether such statutes of 
limitation or prescription may not afterwards be set up 
in any other country to which the ^parties may remove, 


1 See Cargile v. Harrison, 9 B. Monroe, 518. # 

8 See British Linen Company v. Drummond, 10 Barn. & Cres. 903; Huber 
v. Steiner, 2 Bing. N. Cas. 202, 209 to 21G; Don v. Lippmann, 5 Clark & Fin- 
nel. R. 1, 13,to 17; Bulger v. Roche, 11 Pick. R. 36; I)c Couchc v. Savaticr, 

3 Johns. Ch. R. 190, 218, 219; De la Vega v. Vianna, 1 Barn. & Adolph. 284; 
Lincoln o. Battclle, G Wend. R. 475; ante, § 552 to § 5op ; Broh v. Jenkins, 9 
Martin, R. 526; 3 Burge, Comm, on Col. and For. Law, Ft. 2, ch. 10, § 5, p. 
123, 124, 125. — The Roman law seems to have given an election to the plain¬ 
tiff to bring his action in the domicil of the defendant (reus) or of the rei sites. 
Ante, § 532; 1 Boullenois, ObBerv. 25, p. 618, 619. 

79 * 
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bvjkay of extinguishment, .or transfer of the claim or 
’tiflir Uhis is a point which does not seilm to have re¬ 
ceived as much consideration in the decisions of the com¬ 
mon faw, as it would seem to Require. That there are 
countries in which such regulations do exist, is unques¬ 
tionable. There are States which have declared, that all 
right to debts, due more ^han a prescribed term of years, 
shall be deemed extinguished; and that all titles to real 
and personal property, not pursued within the prescribed 
time, shall be deemed forever fixed in the adverse pos¬ 
sessor. 1 Suppose, for instance, (as has occurred,) personal 
property is adversely held in a State for a period beyond 
that prescribed by the laws of that State, and after that 
period has elapsed the possessor should remove into an¬ 
other State, which has a longer period of prescription, or 
is without any prescription; could the original owner 
assert a title there against the possessor, whose title by 
the local law, and the l&pse of time, had become final 
. and conclusive before the removal ? It has certainly 
been thought, that, in such a case, the title of the posses¬ 
sor cannot be impugned. 2 If it cannot, the next inquiry 
is, whether the bar of a statute extinguishment of a debt, 
lege loci, ought not equally to be held a peremptory ex¬ 
ception in every other country ? This subject may be 
deemed by some persons still open for future discussion. 


1 See J. Voet, ad. Pand. Lib. 44, tit. 3, § 5, 6, 9 ; Ersk. Inst. B 8, tit 7, § 1, 
3, 7, 8 ; Beckford v. Wade, 17 Ves. 87 ; Lincoln v. Battelle, C Wend. R. 475. 
—. A statute of this sort,,extinguishing the title to real estate after an adverse 
possession, and transferring the title to the adverse possessor, actually exists in 
the State of Rhode Island. Act of 1822, Digest of Rhode Island Laws, p. 
363, 364, edit 1822. 

* See Beckford v* Wade, 17 Ves. 88; Newby v. Blakeley, 3 Hen. & Mun. 
R. 57; Brent v. Chapman, 5 Cranch, R. 358; Shelby t>. Guy, 11 Wheat R. 
,481, 371, 372. But see Lord Dudley v. Warde, Ambler, R. 113. 
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It has, however, the direct authority of the Supreme 
Court of the* United States in its -favor; 1 * 3 and its * cowet¬ 
ness has been recently recognized by the Court of Com¬ 
mon Pleas in England.* In the American Courts other 
than the Supreme Codtt, it does not seem hitherto to 
have obtained any direct approval or recognition. But 
in all the cases in which the question might have been 
incidentally discussed in these Courts, the statutes under 
consideration did not purport to extinguish the right, buf 
merely the remedy. 8 

§ 582 a. A question of a kindred character has been 
discussed of late years, both in England and America; 
and that is, whether the Statute of Limitatiqns, or pre¬ 
scription of the country where a suit is brought, is a 
good defence and bar to a suit brought there to enforce 
a foreign judgment. In both countries it has been held, 
that it is a good defence and bar. 4 * * * In America the case 
was stronger than it was as presented in England, for it 
was a judgment rendered in one of the United States, 
which was sought to be*enforced in another State of the 
Union; and therefore fell witlfin the clause of the Con¬ 
stitution, which declares, that full faith, and credit, and 


1 Shelby v. Guy, 11 Wheat. R. 861, 371, 372. 

* Huber v. Steiner, 2 Bing. N. Cases, 202, 211. See, also, Don v. Lippmann, 
5 Clark & Finnell. 1, 16, 17 ; 3 Burge, Comm, oh Col. and For. Law, Pt. 2, 
ch. 10, § 5, p. 123, 124. 

3 On this subject, seti Decouche v. Savatier, 3 Johns. Ch. R. 190, 218, 219; 

Van Reimsdyk v. Kane, 1 Gallis. R. 371 ; Le Roy v. Crowninshield, 2 Mason, 

R. 101, and the cases there cited; Lincoln v. Battclle, 6 Wend. R. 475; 1 

Domat, B. 3, § 4, art 1, p. 464; Id. art. 10, p. 466. John Voct says in one 
place “ Si prseseriptioni implendas alia prefinita sint tempora in loco domicilii 
acton**, alia in loco, ubi reus domicilium fovet, spectandum videtur tempus, 
quod obtinct ex statuto loci, in quo reus commoratur.” J. Voct, ad Panel. Lib. 
44, tit. 3, § 12, p. 877. 

1 Don v. Lippmann, 5 Clark & Finnell. R. 1, 19, 20, 21 ; McElmoylo v. 

Cohen, 13 Peters, R. 812. 
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effect, shall be given in each State to the judicial pro¬ 
ceedings of every other. It was thought, that this clause 
did not in the slightest degree vary the application of the 
general principle, that in all matters of proceedings in 
courts the Lex loci was to govern: 1 


1 Townsend v. Jemison, 9 Hots. U. S. R. 41 D; McElmoyle v Colicn, 13 
Peters, R. 312, 327, 828. — Mr. Justice Wajne, in delivering the opinion of 
f the Court, after adverting to the clause of the Constitution ot the United 
States, and the interpretation thereof, said* “ Such being the faith, c i edit, and 
effect, to be given to a judgment of one State in another by the Constitution 
and the act of Congress, the point under consideration will be deto mined by 
settling, what is the nature of a plea of the statute of Hesitations Is it a plea 
that settles the right of a party on a conti act or judgment, or one that bars 
the remedy ? Whatever diversity of opinion there may be among jurists upon 
this point, we 'think it well settled to be a plea to the remedy , and Conse¬ 
quently, that the lex fori must prevail. Higgins v. Scott, 2 Bain & Adolph. 
413; 4 Cowen,*R. 528, note 10 ; Id. 530 ; Van Reimsdyk v. Kane, 1 Gallis. R. 
371 , Le Roy v. Ciowninshield, 2 Mason, R. 151 ; British Linen Co t Drum¬ 
mond, 10 Barn. & Crcsw. 903 , Dc la Vega v. Vianna, 1 Barn. & Adolph. 2S1, 
Dc Coucho v. Savatier, 3 Johns. Ch. R. 190, Lincoln v. Battellc, 0 Wend R 
475 ; Gulick v. Lodes, 2 Green’s Nfcw Jersey R. 572 ; 3 Burgo, Comm on Col. 
and For. Law, p. 888. The statute of Georgia is, ‘ that actions of debt on 
judgments obtained in Courts, other than the Courts of this State, must be 
brought within five years after the Judgment obtained/ It would bo strange, 
if in the now well understood rights of nations to organize their judicial tnbu- 
nals according to their notions of policy, it should be conceded to them in 
every other respect, than that of prescribing the time within which Miits •'hall 
be litigated in their Courts. Prescription is a thing of policy, growing out of 
the experience of its necessity; and the time, after which suits or actions shall 
be barred, has been, fiom a remote antiquity, fixed by every nation, in virtue 
of that sovereignty, by which it exercises its legislation for all poisons and 
property within its jurisdiction. This being the foundation of the right to pass 
statutes of prescription or limitation, may not our States, under our system, 
exercise this right in virtue of their sovereignty ? Or is it to be conceded to 
them in every other particular, than that of barring the remedy upon judg¬ 
ments of other States by the lapse of time ? The States use this light upon 
judgments rendered in their own Courts; and the common law raises the pie- 
sumption of the payment of a judgment after the lapse of twenty jears. May 
they not then limit the time for remedies upon the judgments of other States, 
and alter the common law by statute, fixing a less or larger time for such pre¬ 
sumption, and Altogether barring suits upon such judgments, if they shall not 
be J^pought within the time stated in the statute ? It certainly will not be eon- 
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§ 582 1. It may be important, then, carefully to distin¬ 
guish between capes, where the statute of limitations is 
strictly a mere bar to the remedy, and cases, where it 
goes directly to the extinguishment of the debt, claim, 
or right. Where it professes to dispose of the latter, it 
would seem difficult to say, that a mere removal to an¬ 
other country can revive an extinguished debt, claim, or 
right, or change the positive title of property acquired 
and perfected under the local law of the.place/where 
the parties and property are situated. 1 But where it 
professes to deny, or control, or extinguish the remedy 
only, other considerations may properly apply. It has, 
indeed, been decided upon a recent occasion, in one of 
the American Courts, that in cases falling within the lat¬ 
ter predicament, it will make no difference, whether both 
parties have remained domiciled in the same country 
where *the original cause of action arose, during the 


tended, that judgment creditors of other States shall be put upon a better foot¬ 
ing, in regard to a State’s righf to legislate in this particular, than the judg¬ 
ment creditors of the State in -which the judgment was obtained. And if this 
right so exists, may it not be exercised by a State’s restraining the remedy 
upon the judgment of another State, leaving those of its own Courts unaffected 
bj a statute of limitations, but subject to the common law presumption of pay¬ 
ment after the lapse of twenty years. In other words, may not the law of a 
State fix different times for barring the remedy in a suit upon a judgment of 
another State, and for those of its own tribunals*? We use this mode of argu¬ 
ment to show the unreasonableness of a contrary doctrine. But the point 
might have been shortly dismissed with this safe declaration, that there is no 
direct constitutional inhibition upon the States, nor any clause in the Constitu¬ 
tion, fiom which it can be even plausibly inferred, that the States may not 
legislate upon the remedy in suits upon the judgments of other States, exclu¬ 
sive of all interference with their merits. It being settled that the statute of 
limitations may bar recoveries upon foreign judgments; that the effect intended 
to bo given under our Constitution to judgments is, that they are conclusive 
only as 1 egards the merits; the common law principle then applies to suits 
upon thorn, that thej must be brought within the period prescribed by the local 
law, the lex fori, or the suit will be barred.” 

1 Don v. Lippmann, 5 Clark & Finnell. R. l t 15,16, 17. 
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whole period required by the local statute of limitations 
to bar the remedy thereon, or whether they have 
changed their domicil after it has begun to run. 1 But 
the reasoning which thus repels any such distinction, is 
not so clear or decisive as has*been supposed. Every 
nation has a complete and exclusive sovereignty to enact 
laws, which shall limit alL rights of action to ceitain pre¬ 
scribed periods within its own tribunals ; and to declare, 
‘ that after that period all rights of action shall be extin¬ 
guished ; and if the parties remain domiciled within the 
territorial jurisdiction during that whole period, the law 
ipso facto operates on the case, and the rights of actiop. 
are completely extinguished there.. But the same doc¬ 
trine is not true, or rather may not be true, where before 
the prescribed period has arrived, one or both of the par¬ 
ties have changed their national domicil; for by such 
change they have ceased to be under the exclusive do¬ 
minion of the nation, whose statute of ^limitations has 

% 

begun to operate upon their rights of action, but has not 
as yet extinguished them. Thfe laws thereof can no 
longer operate on those rights, at least not operate, ex¬ 
cept within the territorial limits of the nation. Else¬ 
where they can be deemed as having only an inchoate 
and imperfect effect; and the change of domicil suspends 
their power to extinguish the rights of action in future, 
since they can have no binding extraterritorial force. It 
is no answer to say, that when once the statute of limita¬ 
tions begins to run, no subsequent impediment stops it 
from continuing to run. That is true in the nation, 
whose laws contain such provisions, or inculcate such a 
doctrine. But no other nation is bound to give effect to 
such provisions or to such a doctrine. They are strictly 


1 Bulger v. Roche, 11 Pick, R. 30, 
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intra-territorial regulations and interpretations of the 
Lex foriy which other nations are not bound to observe or 
keep. While the parties were domiciled there,"the stat¬ 
ute of limitations continued to run against them; but it 
had not then extinguished any rights of action. When 
they changed* their domicil, the statute, as to them or 
their rights of action, in respect#to personal property, or 
personal claims, was no longer operative or obligatory; 
but the statutes only of their new domicil. It would, or 
at least might, then, require a very different consider¬ 
ation, where the local law had before the change of dom¬ 
icil actually extinguished all rights of action ; for then to 
revive them is to create new rights, and not tp enforce 
old rights subsisting at the time of the removal. 1 


1 In Bulger u.*Rochc, 11 Pick. R. 36, the very case arose of a cause of ac¬ 
tion extinguished by the local law of the country, (Nova Scotia,) where both 
parties resided during the whole period of tl^e running of the statute of limi¬ 
tations ; and the. Supreme Court of Massachusetts held, that the right of action 
after a change of domicil of the defendant by a removal to Massachusetts was 
not thereby extinguished in the Sffite tribunals; but might be pursued within 
the period prescribed by the statute of limitations of Massachusetts. On that 
occasion Mr. Chief Justice Shaw in delivering the opinion of the Court said: 
“ The facts, so far as they are material, arc these; that the cause of action 
accrued in 1821, more than six years before the commencement of this action,' 
that the plaintiff and defendant wero both domiciled at Halifax in Nova Scotia, 
and were subjects of the King of Great Britain, and that by the law of that 
. country, an action of assumpsit is barred in six ye^Krs. It is stated in the repli¬ 
cation, and admitted by the rejoinder, that the plaintiff came into this com¬ 
monwealth, for the first time, in . 1829, and that the action was commenced 
within six years from that time. That the law of limitations of a foreign 
country cannot of itself be pleaded as a bar to an action in this commonwealth, 
seems conceded; and is indeed too well settled by authority to be drawn in 
question. Byrne v. Crowninshield, 17 Mass. R. 55. The authorities both 
from the civil and the common law concur in fixing the rule, that the nature, 
validity, and construction of contracts, is to be determined by the law of the 
place, where the contract is made; and that all remedies for enforcing such 
contracts are regulated by the law of the place, where such remedies arc pur¬ 
sued. Whether the law of prescription, or statute of limitation, which takes- 
away every legal mode of recovering a debt, shall be considered as affecting 
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§ 583. What has been thus far stated on this head 
ma$ tie concluded by quoting a passage from John Voet, 
the. correctness and force of which, in point of principle, 
are submitted to the consideration of the reader. Quod, 

si restitutio concedenda sit non ex vausd, quce ipsum negotium 

\ 

the contract, like payment, release*, or judgment, -which in effect extinguish the 
contract, or whether they are to be considered as affecting the remedy only by 
determining the time, within which a particular mode of enforcing it shall be 
pursued, were it an open question, might be one of some difficulty. It was 
ably discussed upon general principles in a late case (Le Ro\ v. Ciowninshicld, 
2 Mason’s R. 151) before the Circuit Court, in which however it was fully con¬ 
ceded by the learned judge, upon a full consideration and review of all the 
authorities, that it is now considered to bo a settled question. A doubt was 
intimated in that case, whether, if the parties had remained subjects of the 
foreign country until the term of limitation had expired, so that the plaintiff’s 
remedy would have been extinguished there, such a state of facts would not 
have presented a stronger case, and one of more serious difficulty. Such was 
the case in the present instance. But wo think it sufficient t<^advert to a well 
settled rule, in the construction of the statute of limitations, to show that this 
eircumstance can make no difference. The rule is this; that where the statute 
has begun to run, it will continue to run notwithstanding the intervention of 
any impediment, .which, if it had existed, when the cause of action aeci ued, 
would have prevented the operation of the statute. For instance, if this action 
accrued in Nova Scotia in 1821, and the plaintiff or defendant had left that 
country in 1825 within six jeaip, in 1828, after the lapse of six ) ears, the action 
would be as .effectually barred, and the remedy extinguished there, as if both 
had continued to reside in Halifax down to the same period. So that when the 
parties met here in 1829, so far as the laws of that country, by taking away 
all legal remedy, could affect it, the debt was extinguished, and that equally, 
whether they had both remained under the jurisdiction of those laws, till the 
time of limitation had elapsed, or whether either or both had previously left it. 
The authorities referred to, therefore, must be held applicable to a case whore 
both parties were subject to the jurisdiction of a foreign State, when the bar 
arising from its statute of limitations attached. The same conclusion results 
from the reason, upon whieh these cases proceed, which i^, that stitutcs of 
limitation affect only the time, within which a legal remedy must be pursued, 
and do not effect the nature, validity, or construction of the contract. This 
reason, whether well fbunded or not, applies equally to cases, where the 
term of limitation has elapsed, when the parties leave the foreign State, as to 
those where it has only begun to run before they have left the State, and 
elapses afterwards.” But see Don v. Lippmann, 5 Clark & Finnell. R. 1, 15, 
16, 17. 
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ab initio comdabatur, (yeti comitatur metres, dolus, error) sed ex 
cd, quw post superuenit, (qualis est Usucapio verum, aut JPrce - 
scriptio jurium et actionum, propter absentiam non interrupta) 
ita generaliter definiendum existvmo, illiiis loci leges in restUutione 
faciendd attendendas esse ,* secundum cujus loci leges impleta 
summojure fuit % per absentiam Usucapio vel Prcescriptio. Quid 
enim, obsecro, aut justius aut cequius, quam id ex eorundem legis 
latorum prcescripto remedium adverhis Icesionem indulgeatur, ex 
quorum prcescripto et summo jure primitus. Icesio nata fmt ? , 
Quibus consequens est, ut si immobilium rerum Usucapio impleta 
sit, servenlur in restitutions faciendd jura regionis, in qud iimnch 
biles res bitce sunt: adeoque, ut in amittendo, sic et in rccuper- 


ando dominio, regantur immobilia ex situs sui lege, juxta vulgatam 
rcgulam in materid statutand. Sin mobilia usucapta • fuerint, in 
restUutione magis erit, ut serventur leges domicilii ejus, qui per 
usucapionem dominium amiserat ; ut ita mobilia, quae censentur 
illic esse, ubi domicilium fovet dominus, ex lege domicilii redeant, 
uli fuerant amissa. Sed si actiones in personam temporis lapsu, 
per absentiam contigente, extinctw sint; probabilius fuent, in 
illis rcstituendis objustam ajjsentice causam spcctaitdum esse jus 
loci, in qud debitor commoratur, contra quem restitutio petitur : 
cum etiam ex istius loci lege Prcescriptio implenda fuerit} 


1 J. Voct, ad Pand. Lib. 4, tit 1, § 29, p. 241; Henry on Foreign Law, p. 
56, 59. 
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CHAPTER. XV. 

FOREIGN JUDGMENTS. 

( * 

§ 5S4. We come in the next place to the consideration 
of foreign judgments, or of the force and effect of foreign 
sentences, Exceptw rei judicatai. As to the effect to be 
given to foreign judgments, there has been much diver¬ 
sity of practice, as well as of opinion, among jurists and 
nations. We do not speak here of cases, where the point 
was, whether the court pronouncing the judgment, had 
jurisdiction, or not; but, assuming the jurisdiction to be 
unquestionable, what force and effect ought to be given 
to such judgment. Ojight it to be held conclusive 
upon the parties ? Or ought it to be open to impeach¬ 
ment by new evidence, or to he reexamined upon the 
original merits? The subject may be considered k in two 
general -aspects; first, in regard to judgments in van; 
and secondly, in regard to judgments in 'personam} The 
latter is again divisible into several heads; first, where 


1 Burgundua divides judgments (sententiac) into three classes: (1.) in rem; 
(2.) in personam; (3.) mixed in rOm et in personam. “ Omnium condenma- 
tionmu surnma divisio, pariter in tria genera deducitur. Aut enirn in rem, aut 
in personam, aut in utramqoe eoncipiuntur. In rem, quotiea alicui res asscri- 
tur, hoc cst ejus esse dicitur, vel jure creditoris, aut alio modo pOssidenda datur. 
In personam, si condcmnetur ad aliquid dandum aut patieudum, faciendum 
aut non faciendum, vel si personae statum affieiat. In utramque, si et res ct 
personae simul in condemnationem veniant." Burgundus, Tract 3 4 n. 1, 2, p. 
84, 85; 1* Boullenois, Observ. 25, p. G02. See the lcarneid opinion of Mr. 
Vice-Chancellor Bruce, in Barrs v. Jackson, 1 Y. & Coll. 585, as to what do¬ 
mestic judgments are conclusive or not 
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the judgment is set up by way of defence to a suit in a 
foreign tribunal; and, secondly, where the judgment is 
sought to be enforced in a foreign tribunal against the 
original defendant, or his property; and, thirdly, where 
the judgment is between subjects, or between foreigners, 
or between foyeigners and subjects. These divisions will, 
in some degree, require a separate examination. 1 

§ 585. Vattel has said with £reat force, that it is the 
province of every sovereignty to administer justice in all ( 
places within its own territory and under its own juris¬ 
diction, to take cognizance of crimes committed there, 
and of the controversies, that arise within it. Other 
nations ought to respect this right; and, as the adminis¬ 
tration of justice necessarily requires, that every defini¬ 
tive sentence, regularly pronounced, be esteemed just 
and executed as such; when once a cause, in which 
foreigners are interested, has been decided in form, the 
sovereign of the defendants ought not to hear their com¬ 
plaints. To tmdertake to examine the justice of a defini¬ 
tive sentence, is an attack upon the jurisdiction of the 
sovereign, who has passed it. 2 Hence Vattel deduces the 
general rule, that, in consequence of this right of juris¬ 
diction, the decision, made by the judge of the place 
within the extent of his authority, ought to be respected, 
and to take effect even in foreign countries. 3 

§ 586. Reasonable as this doctrme seems to be, it is 
difficult to affirm, that it has obtained the general assent 
of civilized nations in modern times in their intercourse 
with each other. The support, which it has received 
from the common law, is far more extensive and uniform, 


1 See on this subject, 0 Burge, Comm, on Col., and For. Law, Pt. 2, ch. 24, 
p. 1014 to p. 1080. Sec also 2 Smith, Lead. Cas. 436, note, 2d edit. 

* Vattel, B. 2, ch. 7, § 84. » Id. § 85. 
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than it has received in the jurisprudence of continental 
Europe. In order, however, to found a proper groqnd of 
recognition of any foreign judgment in another country, 
it is indispensable to establish, that the court pronounc¬ 
ing judgment should have a lawful jurisdiction over the 
cause, over the thing, and over the parties. 1 . If the juris¬ 
diction fails as to either, it is (as we have already seen) 
treated as “a mere nullity, having no obligation, and 
, entitled to no respect beyond the domestic ti ibunals. 2 
And this is equally true, whether the proceedings be in 
rent or in personam , or in rem and also in personam 3 

§ 587. This subject was a good deal considered in a 
celebrated case, (a proceeding in rem,) before the Supreme 
Court of ‘the United States, where the principal point 
was, whether there had been a change of the ownership 
of the property by the sentence of a foreign court in a 
suit there pending in rem. Upon that occasion Mr. 
Chief Justice Marshall, ip delivering the opinion of the 
Court, used, the following language. “ The power of the 
[foreign] court, then, is, of necessity, examinable to a 
certain extent by that tribunal, which is compelled to 
decide, whether its sentence has changed the right of 
property. The power, under which it acts must be 
looked into, and its authority to decide questions, which 
it professes to decide, must be considered. 


1 See 1 Boullenois, Ob 8 crv. 25, p. 618, 619, 620. Sec Foiguson v Malion, 
11 Adolph & Ell. 179, 182, 183. 

2 Ante, § 539, 546, 547; Buchanan v Bucher, 9 East, R 192, Bissell r 
Briggs, 5 Mass R. 462; Shumway v. Stillman, 6 Wend R 447 ; Don ?. Lipp- 
mann, 5 Clark & Finncll. 1, 20, 21; 4 Cowen, R 524, n., 1 Starkie on Evid. 
P. 2, § 68, p. 214; Henry on Foreign Law, 18, n.; Id. 23 ; Id 71; C<nan v. 
Stuart, 1 Staih. 525; Middlesex Bank t. Butman, 29 Maine R 19; No)es v. 
Butler, 6 Ilaibour, 613; Hall v. Williams, 6 Pick 232; Wood v. Tremere, 
6 rkh R. 354 ; 11 Adolph. & Ellis, 179, 182, 183. 

3 Ibid. 
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§ 588. "But although the general'power, by which a 
court takes jurisdiction of causes, must be inspected, in 
order to determine, whether it may rightfully do, what it 
professes to do, it is stijl a question of serious difficulty j 
whether the situation of the particular thing on which 
the sentence *has passed, may be inquired into for the 
purpose of deciding, whether that thing was in a state, 
which subjected it to the jurisdiction of the court, pass¬ 
ing the sentence. For example; in every case of a* 
foreign sentence condemning a vessel as prize of war, the 
authority of the tribunal to act as a prize court must be 
examinable. Is the question, whether the vessel con¬ 
demned was in a situation to subject her to the jurisdic¬ 
tion of that court, also examinable ? This question, in 
the opinion of the Court, must be answered in the affirm¬ 
ative. ' 

§ 589. " Upon principle, it would seem, that the opera¬ 
tion of every judgment must depend on the power of 
the court to render that judgment; or, in other words, 
on its jurisdiction over-the subject-matter which it has 
determined. In some cases, that jurisdiction unquestion¬ 
ably depends, as well on the state of the thing, as on the 
constitution of the court. If by any means whatever a 
prize court should be induced to condemn, as prize of war, 
a vessel, which was never captured* it could not be con¬ 
tended, that this condemnation operated a change of 
property. Upon principle, then, it would seem, that, to 
a certain extent, the capacity of the court to act upon 
the thing condemned, arising from its being within, or 
without their jurisdiction, as well as the constitution of 
the court, may be considered by that tribunal, which is 
to decide on the effect of the sentence. 

§ 590. " Passing from principle to authority, we find, 
that in the courts of England, whose decisions are par- 

80* 
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ticularly mentioned, because we are best acquainted with 
them, and because, as is believed, they give to foreign 
sentences as full effect as are given to them in any part 
of the civilized world, the position, that the sentence of a 
foreign court is conclusive with respect to what it pro¬ 
fesses to decide, is uniformly qualified with'the limitation, 
that it has, in the given case, jurisdiction of the subject- 
matter.” 1 * v 

' • § 591. Let us now consider the operation of judgments 
in the different classes of cases which have been already 
adverted to. And first, in relation to judgments in rcm . 
If the matter in controversy is lfmd, or other immovable 
property, the judgment pronounced in the forum rei sitw 
is held to be of universal obligation, as to all the matters 
of right and title, which it professes to decide in relation 
thereto. 2 * 4 * * ' This results from the very nature of the case; 
for no other court can have a competent jurisdiction to 
inquire into, or settle sueh right or title. By the general 
consent of nations, therefore, in cases of immovables, the 
judgment of the forum rei sitw is held absolutely conclu¬ 
sive. 8 Immobilia* ejus jurisdictions esse reputantur , ubi sita 
sunt.* On the other hand, a judgment in any foreign 
country, touching such immovables, will be held of no 
obligation. John Voet is explicit on this point. “ Licet 
andean regulariter judex, reqidsitus non cognosced de justitid sen- 
tentice per aUerum judteem latce , ncc cam ad examen penitius 
revocet , sed pro justitid ejus ac wqidtate preesumat. Tamm si 
ammudvertat , earn directo contra sid territorii statuta latani esse 


1 Rose v. Himcly, 4 Cranch, 2G9, 270. 

. * Ante, § 532, 545, 551. 

8 1 Boullenois, Observ. 26, p. 618, 619, 623. 

4 Id. p. 619 ; 1 Hertii, Opera, l)c Collis. § 4, n. 73, p. 153, 154, edit. 1787 ; 

Id. p. 216, edit. 1716. See, also, J. Voet, ad Pand. Tom. 1, Lib. 1, tit. P 8 . 2, 

n. 11, p. 44, and ante, § 362, note 3. 
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circa res immobiles, insuo territorio atlas, eandem non exsequitur; 
utimec, si alias absque prolixd cansce cognitione constet , senteru 
tiam nullam esse} 

§ 592. The same principle is applied to all other cases 
of proceedings in rent, against movable property, within 
the jurisdiction of the court pronouncing the judgment. 2 
Whatever the court settles as # to the right or title, or 
whatever disposition it makes of the property by sale, 
revendication, transfer,* or other act, will be held valid in* 
every other country, where the same question comes 
directly, or indirectly in judgment before any other 
foreign tribunal. This'is very familiarly known in the 
cases of proceedings in rent in foreign courts of Admiralty, 
whether they are causes of prize, or of bottomry, or of 
salvage, or of forfeiture, or of any, the like nature, over 
which such courts have a rightful jurisdiction, founded 
on the actual or constructive possession of the subject- 
matter (lies).* The same rule .is applied to other courts 
proceeding in rent , such as to the Court of Exchequer in 
England, and to other*courts exercising a like jurisdic¬ 
tion in rem upon seizures. 4 And in cases of this sort it is 


1 J. Voet, ad Pand. Tom. 2, Lib. 42, tit. 1, n. 41, p. 788. 

* See Karnes on Equity, B. 3, ch. 8, § 4; French v. Hall, 9 N. Harop. R. 
137. 

a Croudson v. Leonard, 4 Cranch, 434 ; Whitney v. Walsh, 1 Cush. 29 ; The 
Mary Anne, Ware, R. 103; Barrow v. West, 23 Pick. 270; Monroe v. Doug¬ 
lass, 4 Sandf. Ch. R. 179; Williams v. Armroyd, 7 Cranch, R. 423; Rose v. 
Ilimcly, 4 Cranch, 241; Hudson v. Gucstier, 4 Cranch, 293 ; The Mary, 9 
Cranch, 126, 142 to 14G ; 1 Starkie on Evidence, Pt. 2, § 81, p. 238, &c.; 
Marshall on Insur. B. 1 , ch. 9, § 6 , p. 412, 435 ; Cases cited in 4 Cowen, R. 
520, n. 3 ; Grant v. McLachlin, 4 Johns. R. 34 ; Peters v. The Warren Insur. 
Co. 3 Sumner, Rep. 389 ; S. C. 1 Chand. Law Reporter, 222 ; Blad v. Barn- 
field, 3 Swanst. R. 604, 605 ; Broadstreet v» Neptune Insur. Co. 2 (’hand. Law 
Import'. 262, 264, 265 ; S. C. 3 Sumner, Rep. 600; Magoun v. New England 
Ins. Co. 1 Story, R. 167 ; S. C. 8 Chand. Law Rep. 127,' 130, 131. 

* Ibid. And Stafkie on Evid. p. 2 , § G7, 80, 81, p. 336 ; Gclston c. Iloyt, 3 
Wheaton, R. 246 ; Williams v. Armroyd, 7 Cranch, 423. 
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wholly immaterial whether the judgment be of acquittal 
or of condemnation. In both cases it is equally conclusive. 1 
But the doctrine^ however, is always to be understood 
with this limitation, that the judgment has been obtained 
bond fide and without fraud; for if fraud has intervened, 
it will doubtless avoid the force and validity of the sen¬ 
tence. 2 So it must appear that there have been regular 
proceedings to found the judgment or decree; and that 
the parties in interest in rem have had notice, or an op¬ 
portunity to appear and defend their interests, either 
personally or by their proper representatives, before it 
was pronounced;* for the common justice of all nations 
requires that no condemnation should be pronounced be* 
fore the party has an opportunity to be heard. 3 

§ 592 a. Proceedings also by creditors against the 
personal property of their debtor in the hands of third 
persons, or against debts due to him by such third per¬ 
sons, (commonly called thp process of foreign attachment, 
or garnishment, or trustee process,) are also treated as in 
some sense proceedings .^ rem , and are deemed entitled 
to the same consideration. 4 But in this last class of cases 

f * 


1 Ibid. And Starkie on Evid. p. 2, § 67, 80, 81, p. 83G ; Gelston v. Hoyt, 3 
Wheaton, R. 246; Williams v. Armroyd, 7 Cranch, 423. 

8 Sec Post, § 597 Duchess pf Kingston’s Case, 11 State Trials, p. 261, 262; 
S. C. 20 Howell, State Trials, p: 355 ; Id. p. 538, the opinion of the Judges; 
Bradstvcet v. The Neptune Insur. Co- 2 Chand. Law Rep. 262, 264, 265 ; S. C. 

3 Sumner, R. 600; Magoun v. The N. England Insur. Co. 1 Story, R. 157; 
S. C. 3 Chand. Law Report, 127, 130, 131. 

* Sawyer v. Maine Fire and Marine Ins. Co. 12 Mass. R. 291; Bradstreet v. 
The Neptune Insur. Co. 3 Sumner, 600 ; S. C. 2 Chand. Law Reporter; 263 ; 
Monroe v. Douglass, 4 Sandf. Ch. R. 180, an important case on this subject; 
Magoun v. N. England Insur. Co. 1 Story, R. 157; S. C. 3 Chand. Law Re¬ 
porter, 127, 130. 

4 Sec eases cited, in 4 Cowen, R. 520, 521, n.; Ante, § 549; Holmes v. 
Rcmsen, 20 Johns. R. 229; Hull v. Blake, 13 Mass. R.*153; McDaniel v. 
Hughes, 8 East, B. 867; Phillips v. Hunter, 2 H. Black. 402, 410. 
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we are especially to bear in mind, that to make any 
jmoment effectual the court must possess and exercise 
a rightful jurisdiction over the Res, and also over the 
person, at least so far as the Res is concerned; otherwise 
it will be disregarded. .And if the jurisdiction over the 
Res be well founded, but not over the person, except as 
to the Res , the judgment will not be either conclusive or 
binding upon the party in personam, although it may be 
in rein} 

§ 593. In all these cases the same principle prevails, 
that the judgment acting in rem , shall be held conclu¬ 
sive upon the title and transfer and disposition of the 
property itself, in whatever place the same property 
may afterwards be found, and by whomsoever *the latter 
may be questioned; and whether it be directly or inciden- 


1 Ante, 549, and note; Bissell v. Briggs, 9 Mass. R. 468. See Ocean Ins. 
Co. v. Portsmouth Marine Railway Co. 3 Mete. 420; Danforth v. Penny, Id. 
564. See also, 3 Burge, Comm, on Col. and For. Law, Pt 2, eh. 24, p. 1014 
to 1019.— Some very important questions may arise in cases of foreign attach¬ 
ment or garnishment. Suppose A., a creditor of B., should bring a suit by 
foreign attachment or garnishment in a foreign country against C. as garnishee 
of the property or credits of B., will a judgment rendered in that suit conclude 
D., who claims the same property or credit by a prior title, in another suit 
therefor in the same country, or in another country ? Will it make any differ¬ 
ence, that A., before obtaining his judgment, had notice of D.’a claim and 
right ? Will it make any difference, that D. might by the lex fori have inter¬ 
vened in the first suit to vindicate his title, and to support it, if he was not 
domiciled in the country at the time, although he had notice of the same suit ? 
Another case may be put involving similar considerations. Suppose a suit is 
brought in a foreign country by A. against B. to recover property there situ¬ 
ate, to which C., who is domiciled in a foreign country, also claims title ; and 
by the law of the country where the suit is brought, C. might intervene for 
his title; but he does not, although he has notice, of the’suit. If A. obtains 
judgment in the suit for the property against B., will that judgment bind C. in 
the courts of that country, in a subsequent suit brought there by C. against A. 
for the same property ? If it will bind- him there, will it bind him in a suit 
brought in the country of his own domicil, or in another foreign country ? 
These questions are propounded for the consideration of the learned reader, 
without any attempt to discuss or solve them. 
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tally brought in question. But it is not so universally 
settled, that the judgment is conclusive of all the points, 
which are incidentally disposed of by the judgment, or 
of the facts or allegations, upon which it professes to be 
founded. In this respect different rules ^te adopted by 
different States, both in Europe and in America. In 
England such judgments are held conclusive, not only 
in rem , but also as to all the points and facts, which they 
.professedly or incidentally decide. 1 In some of the 
American States the same doctrine prevails. While in 
other American States the judgments are held conclu¬ 
sive only in rem ,, and may be controverted as to all the 
incidental grounds and facts on which they profess to be 
founded. 2 * * * * * 8 * 

§ 594. A similar doctrine has been contended for, and 
in many cases successfully, in favor of sentences of a pe¬ 
culiar character ; such as those which touch the general 
capacity of persons, and p those which concern marriage 
and divorce. Thus, foreign jurists strongly contend, that 
the decree of a foreign court, declaring the state (status) 
of a person, and placing him, as an idiot, or minor, or 
prodigal, under guardianship, ought to be deemed of uni- 


1 In Blad v. Bamficld, decided by 'Lord Nottingham, and reported in 3 

Swanst. 11. 604, a perpetual injunction was awarded to restrain certain suits of 
trespass and trover for seizing the goods of the defendant (Bamficld) for 
trading in Ireland, contrary to certain privileges granted to the plaintiff and 

others. The property was seized and condemned in the Danish courts; Lord 

Nottingham held the sentence conclusive against the suits, and awarded the 

injunctions accordingly. 

1 See 4 Cowen, R. 522, n. and cases cited; Vandenhcuvel v. U. Insur¬ 

ance Co. 2 Caines’ Cases in Err. 217 ; 2 Johns. Cas. 451; Robinson v. Jones, 

8 Mass. R. 536 ; Maley v. Shattuck, 3 £r,mch, 488; 2 Kent, Comm. Lcet. 37, 
p. 120, 121, 8d edit, and cases there cited; Tarleton v. Tarlcton, 4 M. & Selw. 
20. Sec Peters v. Warren Insur. Co. 3 Sumner, R. p. 389; S. C. 1 Chand. Law 
Reporter, 281; Gelston v. Iloyt, 3 Wheat. R. 246. • 
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versal authority and obligation. 1 And so it ought, and 
doubtless would be deemed, in regard to all acts done, 
and authority exercised, within the jurisdiction of the 
sovereign, whose tribunals have pronounced the sentence. 
But the necessity of giving, it universal effect, so as to 
make the guardianship operative and effectual in all other 
countries, in regard to the person, and his property in 
those countries, is not so obvious. But we have already 
had occasion to consider this subject in another place. 2 . 

§ 595. As to sentences confirming marriages, or grant¬ 
ing divorces, they may well stand upon a distinct ground. 
If they are pronounced by competent tribunals in regard 
to persons within the jurisdiction, there is great reason to 
say, that they ought to be held of universal *conclusive- 
ness, force, and effect, in all other countries. Lord Hard- 
wicke is reported to have said in a case before him, in« 
which the validity of a marriage in Franee was asserted 
to have been established by tjie sentence of a court in 
France, having the proper jurisdiction thereof: “It is 
true, that if so, it is conclusive, whether in a foreign 
court, or not, from the law of nations in such cases; 
otherwise the rights of mankind would be very preca¬ 
rious.” 3 


1 1 Boullcnois, Observ. 25, p. 603, Burgundus’s opinion.—Indeed, Burgun- 
dus seems to havo been of opinion, that the only judgments which ought to 
have any force or .operation cxtra-tcrritorially, are those, which respeet the 
state and condition of persons. Sed quoniam omnia propositi nostri sunnna eo 
spectat, ut sciatur, utrum suum sententia egrediatur territorium, cxecutiamus 
itaque naturam singularum. Nam mihi sola (says he) ilia sententia, qum de 
statu personae fertur, cxplicarc vires extra territorii limites videtur. Burgun- 
dus, Tract. 3, n. 11, 12, p. 90 ; 1 Boullcnois, Observ. 25, p. 603. 

* Ante, § 495 to 504. 

* Roach v. Garvan, 1 Yes. 157. See, also, a case in the time of Charles 2d, 
cited by Lord Hardwicke in Boucher v. Lawson, Cas, T* Hard. 89; and also in 
Kennedy t*. Earl of Cassilis, 2 Swanst. R. 326, note. 
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§ 596. On the other hand Lord Stowell, in a case be¬ 
fore him, in which the validity of a foreign sentence of 
divorce was set up, as a bar to proceedings in the English 
Ecclesiastical Courts between the same parties, said: 
“ Something has been said on the^doctrine of law regard¬ 
ing the respect due to foreign judgments; ,and undoubt¬ 
edly a sentence of separation, in a proper court, for. adul¬ 
tery, would be entitled 'to credit and attention in this 
.court. But I think the conclusion is carried too far, 
when it is said, that a sentence of nullity of marriage is 
necessarily and universally binding on other countries. 
Adultery and its proofs are nearly the same in all coun¬ 
tries. The validity of marriage, however, must depend, 
in a great degree, on the local regulations of the country 
where it is celebrated. A sentence of nullity of mar¬ 
riage, therefore, in the country where it was solemnized, 
would carry with it great authority in this country. But 
I am not prepared to say that a judgment of a third 
country on the validity of a marriage, not within its ter¬ 
ritories, nor had between subject^ of that country, would 
be universally binding. For instance, the marriage, al¬ 
leged by the husband is a French marriage; a French 
judgment on that marriage would have been of consider¬ 
able weight; but it does not follow, that the judgment of 
a court at Brussels, on a marriage in France, would have 
the same authority, much less on a marriage celebrated 
here in England. Had there been a sentence against the 
wife for adultery in Brabant, it might have prevented her 
from proceeding with any effect against her husband 
here ; but no such sentence anywhere appears.” 1 


1 Sinclair v. Sinclair, 1 Hagg. Consist. Rep. 297. Sec, also, Scrimshire v. 
Scrimshire, 2 Hagg. Consist. Rep. 397, 410; Connelly v. Connelly, 2 Eng. Law 
& Eq. R. 570. 
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§ 597. This subject, however, has already been consid¬ 
ered at large in the preceding discussions, relative to di¬ 
vorces. The result, of the doctrine thereif£ stated is, that 
the English courts seem, not to be disposed to admit, that 
any valid sentence of divorce can be pronounced in any 
foreign country, which shall amount to the dissolution of 
a marriage, celebrated in England between English sub¬ 
jects, at least so far as such a divorce is to have any force 
or operation in England. At the same time it may be* 
remarked, that the doctrine, so apparently held, has un-, 
dergone very elaborate discussions at a very recent 
period; and the grounds, upon which it rests, have been 
greatly shaken. 1 But in Scotland, and in America, a dif¬ 
ferent doctrine is maintained ; and* it is firmly held, that 
a sentence of divorce, pronounced between parties actu¬ 
ally domiciled in the country, whether natives or foreign¬ 
ers, by a competent tribunal, having jurisdiction over the 
case, is valid, and ohght to be .held -everywhere a com¬ 
plete dissolution of the marriage, in whatever country it 
may have been originaHy celebrated. 2 Of course we are 
to understand, that the sentence is obtained bond fide and 
without fraud; for fraud in this case, as in other cases, 
will vitiate any judgment, however well founded in point 
of jurisdiction. 8 

§ 598. In the next place, as to judgments in personam. 
And here a distinction is commonly taken between suits 


1 Ante, § 215, 225 to 228. 
a See ante, § 212, 215 to 230. % 

8 See Starkie on Evid. Pt 2, § 77, 79, 83 ; Duchess of Kingston’s ease, 11 
State Trials, 261, 262; S. C. 20 Howell, State Trials, 355, and the opinion of 
the Judges; Id. p. 538, note. See, also, Mr. Hargrave’s learned argument in 
this case, as to the conclu&ivcnc'-s of res adjudicata, especially in ea^es of jacti¬ 
tation of marriage and divorce, and of the effect of fraud in piocunng such 
sentences. Harg. Law Tracts, 449, 479, 488. See, also, Bowles v. Orr, 1 
Younge & Coll. 464. 

CONFL. 81 
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brought by a party to enforce a foreign judgment, and 
suits brought against a party who sets up a foreign judg¬ 
ment in bar of the suit by way of defence. In the for¬ 
mer case it is often urged, that c no sovereign is bound 
jure gentium to execute any foreign judgment within his 
dominions; and therefore, iS execution of it is sought in 
his dominions, he is at liberty to examine into the merits 
of the judgment, and to refuse to give effect to it, if upon 
•such examination, it should appear unjust and unfounded, 
lie acts in executing it, upon the principles of'comity ; 
and has, therefore, a right to prescribe the terms and 
limits of that comity. 1 But it is otherwise, (it is said,) 
where the defendant sets up a fdreign judgment, as a bar 
to proceedings; for if *it has been pronounced by a com¬ 
petent tribunal, and carried into effect, the losing party 
has no right to institute a new suit elsewhere, and thus 
to bring the matter again into controversy and the 
other party is not to lose the protection which the for- 
' eign judgment gave him. It is then judicata , which 

ought to be received, as conclusive evidence of right; 
and the Exceptio rei judioatte under such circumstances is 
entitled to universal conclusiveness and respect. 2 This 
distinction has been very frequently recognized as having 
a just foundation in international justice. 3 

§ 599. Lord Chief justice Eyre has stated it with his 
usual force in an elaborate judgment. *“Ifwe had the 


1 .2 Kent, Comm. Lect. 87, p. 119,120, 3d edit.; and the cases there cited. 
See, also, 1 Boullenois, Observ. 25, p. 601; post, § 611 to CIS. 

* 2 Kent, Comm. Lect. 37, p. 119, 120, 3d edit.; and cases there cited. • 

3 Id. and cases there cited; Burrows o. Jemino, 2 Str. It. 733; S. C. cited 
Cas. T. Hard.- 87; Voucher v. Lawson, Cas. T. Hard. 80 ; 2 Swanst R. 326, 
note; Tarleton v. Tarlqton, 4 M. & Selw. 20; Taylor v. Phelps, 1 Harr. & Gill •> 
R. 492 ; Griswold v. Pitcairn, 2 Connect It. 85. See Burnham v. Webster, 1 
Wood. & Minot, R. 174; Rangely v. Webster, 11 New Hamp. R. 299. 
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means, (said he,) we could not examine a judgment of a 
court in a foreign state brought before ns in this manner, 
(that is, by the defendant, as a bar). It is in one way 
only, that the sentence or judgment of the court of a 
foreign state is examirfable in our courts; and that is, 
when the party, who claims the benefit of it, applies to 
our courts to enforce it. When it is thus voluntarily 
submitted to our jurisdiction, we treat it, not as obliga¬ 
tory perhaps in the country in which it was pronounced,' 
nor as obligatory to the extent to which by our -law sen¬ 
tences and judgments are obligatory; not as conclusive, 
but as matter in pads ; as a consideration primd facie suf¬ 
ficient to raise a promise. We examine it, ag we do all 
other considerations or ‘promises; and for that purpose 
we receive evidence of what the law T of the foreign state 
is, and whether the judgment is warranted by that law. 
In all other cases, we give entire faith and credit to the 
sentences of foreign courts, and consider them as conclu¬ 
sive upon us.” 1 The same distinction is found applied 
in the same manner in Ihe jurisprudence of Scotland. 2 

§ 599 a. The view which was thus taken,by Lord Chief 
Justice Eyre, does not appear to have been acted upon 
to its full extent in subsequent times. It would seem a 
natural result from that view, that if a suit was brought 
for the same cause of action, in aif English Court, which 
had already been decided in favor of either party in a 
foreign court of competent jurisdiction, and was final and 
conclusive ijiere, that judgment might be well pleaded jn 
bar of the new suit upon the original cause of action, 
and would, if bond fide , be conclusive. It may be doubted, 
however, whether the same doctrine is at present enter- 


1 Phillips v. Hunter, 2 H. Black. R. 410. 
* Erskine, Inst. B. 4, tit 3, § 4. 
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tained in England. In a recent case, the Cai^t seem to 
have thought, that if a plaintiff has recovered judgment 
in a foreign, country upon any original cause of action, he 
may, notwithstanding, sue in England upon that original 
cause of action, or may sue upon the judgment there 
obtained, at his option ; because the original cause of 
action is not merged in C such a judgment. 1 [And the 
same view has recently been adopted in America, where 
•it was also determined that ah action could not be sus¬ 
tained in the State Of Maine, upon a judgment recovered 
in the State of Illinois; but that a suit for the original ’ 
cause of action was still open to the plaintiff. 2 ] Now, if 
the original cause’ of action is not merged in a case where 
the judgment is in favor of the plaintiff, it seems difficult 
to assert, that it is merged by a judgment in the foreign 
court in favor of the defendant. 3 

[599 b. The effect of a foreign judgment in‘favor of 
the same plaintiff, when «relied upon as a bar, by way of 
merger, in a suit upon the same cause of action, in 
another State, has been much disfiussecl of late ; and the 
prevailing opinion seems to be, that if the foreign Court 
had no jurisdiction of the person of the defendant, a judg¬ 
ment there in favor of the plaintiff, would not merge the 

original cause of action, so as to defeat an action in 
_ -----—-“ 

1 Smith v. Nichols, 5 Bing. N. G^s. 208, 221 to 224. There were peculiar 
circumstances in the case, and therefore the point was not positively decided. 
The same doctrine JSems to have be^.n asserted in Hall v. Odber, 11 East, R. 
118 ; but there also it was not directly decided. But see Plummer v. Wood- 
butne, 4 Barn. & Cressw. R. 625 ; ante, § 547", note ; Becquet v. McCarthy, 
2 Barn. & Adolph. 951; ante,*§ 548 a. 

• * McVicker.u. Beedy, 81 Maine, R. 814. In this case the defendant’s prop¬ 
erty was attached in Illinois, on the original suit, but the defendant himself 
was never Berved with process, and never appeared to the action. See, also, 
Middlesex Bank v. Butman, 29 Maine R. 19. 

8 A foreign judgment for costs may be enforced in England. Russell v. 
Smyth, 9 Meea. & W6ls. 810. 

i4 
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another State upon the same cause. 1 So, the foreign 
judgment is open to examination, to show that a portion 
of the claims originally sued upon in th# foreign Court, 
were afterwards withdrawn, and were not passed upon • 
by the jury, and therefore were not included in the 
foreign judgment. 2 ] 

§ 600. Lord Karnes has marked out and supported 
another distinction,-between suits sustaining, and* suits 
* dismissing a claim. “ In the last place (says he) come 
foreign decrees; which are of two kinds, one sustaining 
the claim, and one dismissing it. A foreign decree, sus¬ 
taining the claim, is not one of those universal titles, 
which ought to be made effectual everywhere. It is a 
title that depends on the authority of the .court whence 
it issued, and therefore has no coercive authority extra 
territorium . And yet, as it would be hard to oblige the 
person, who claims on a decree, to bring a new actidn 
against his party in every country to which he may 
retire; therefore, common utility, as well as regard to a 
sister court, has established a rule among air civilized 
nations, that a foreign decree shall be put in execution, 
unless some good exception be opposed to it in law or 
equity; which is making no wider step in favor of the 
decree, than to presume it just, till the contrary be proved. 
But -this includes not a decree, decerning for a penalty ; 
because no court reckons itself bound to punish, or to 
concur in punishing, any delict committed extra terri- 
. torium .” ' •* . 

§ 601. “A foreign decree, whiclj, by didfnissing the 
claim, affords an Exceptio rei judicatce against it* enjoys a 
more extensive privilege. We not only presume it to be 


1 Middlesex Bank v. Butman, 29 Maine R. 19. * 

* Burnham v. Webster, 1 Woodbury & Minot, R. 172. 

* 81 * 
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just, but will not admit any evidence of its being unjust. 
The reasons follow. A decreet-arbitral is final by mutual 
consent. A judgment-condejnnator ought not to be final' 
against the defendant, because he gave no consent. But 
a decreekabsolvitor ought, to be«final against the plaintiff, 
because the judge was chosen by himself ] with respect 
.to. him, at least, it is equivalent to a decreet-arbitral. 
Public utility affords another argument extremely cogent. 

■ There is nothing more hurtful to society, than that law¬ 
suits be perpetual. In every lawsuit there ought to be 
a ne plus ultra ; some step ought to be ultimate; and a 
decree dismissing a claim is in its nature ultimate. Add 
a consideration, that regards the ^nature* and constitution 
of a court of justice. A decree dismissing a claim, may, 
it is true, be unjust,' as"*Well as a decree sustaining it. 
But they differ widely in one capital point; in declining 
to give redress against a decree dismissing a claim, the 
court is not guilty of authorizing injustice, even suppos¬ 
ing the decree to be unjust; the utmbst that can be said, 
is, that th*e court forbears to interpose in behalf of justice. 
But such forbearance, instead of being faulty, is highly 
meritorious in every case, where private justice clashes 
, with public utility. The case is very different with 
respect to a decree of the other kind; for to award 
execution upon a foueign decree, without admitting any 
objection against it, would be, for aught the court can 
know, to suj&port and promote injustice. A court, as 
well as an individual, may in certain circumstances have 
reason to fJrbear acting, or executing their office; but 
the doing injustice, or the supporting it, cannot be justi¬ 
fied in any circumstances.” 1 

J 602. It does not appear, that this distinction of Lord 

* J * * 

If T ^ ^ ~ | " 

1 2 Karnes on Equity, p. 365, 3d edit. 1778. 
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Kames, between judgments sustaining suits, and judg¬ 
ments dismissing them,'has been recognized in the com¬ 
mon law. 1 And there seems quite as much reason, that 
a defendant should be protected against a new litigation, 
aftet there has been a final sentence in his favor, as there 
is, that a plaintiff should be protected in the enjoyment ’ 
of any right which is establighed by a sentence in his 
favor. The sentence for the defendant may, in its legal 
operation, as completely establish a right in him, or ais 
completely establish the non-existence of any right in the 
plaintiff, as the contrary sentence would establish an ad¬ 
verse right in the plaintiff, and the non-existence of any 
repugnant right in thp defendant. 

| 603. In the next place, as to judgments in personam, 
which are sought to be enforced by a suit in a foreign 
tribunal. There has certainly been no inconsiderable 
fluctuation of opinion in the English courts upon this sub¬ 
ject. It is admitted on all sides, that in such cases, the 
foreign judgments ay} primd facie evidence to sustain the 
action, and are to be deemed right until the contrary is 
established; 2 and of course they may be avoided, if they 
are founded in fraud, or are pronounced by a court not 
having any competent jurisdiction over the cause. 3 * * * * 8 But 
the question is, whether they are to be deemed conclu- 


1 See the cases cited in Starkie on Evid. Pt 2, § 80; Hoyt v. Gelston, 13 
Johns. It. 561; 3 Wheat R. 246; The Bennett, 1 Dodson, R. 175, 180. 

a See Monroe v. Douglas, 4 Sandf. Ch. R. 126 — a very elaborate case on 
this subject; Walker v. Witter, Doug. R, 1, and cases there cited; Arnott v. 

Redfern, 8 Bing. R. 853; Sinclair v. Fraser,•efted Doug. R. 4,5, note; Houl- 

ditch v. Donegal," 2 Clark & Finnell. R. 470; 8 Bligh, R. 301 # ; Don v. Lipp- 

mann, 5 Clark & Finn. 1, 19, 20; Price v. Dewhurst, 8 Sim. R. 279; Alivon v. 

Furnival, 1 Cromp. Mecs. & Rose. 277 ; Hall v. Odber, 11 East, R. 1 IS; Rip¬ 

ple v. Ripple, 1 Rawle,. R. 386. 

8 See Bowles v. Orr, 1 Younge & Coll. 464; ante, § 544, 545 to 550; Fen* 
guson v. Mahon, 3 Perry & Dav. 143 ; Price v. Dewhurst, 8 Simons,.R. 279, 
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sive; or whether the defendant is at liberty to go at large 
into the original merits, to*show, that the. judgment ought 
tp-have been different upon the merits, although obtained 
loud fide. If the latter course be the correct one, then a 
still more embarrassing consideration is, to what‘ extent, 

* and in what manner, the original merits can 'be properly 

inquired into. * t 

§ 604. Lord Nottingham, in a case, where an attempt 
was made to examine a foreign sentence of divorce in 
Savoy, in the. reign of Charles the Second, held, that it 
was conclusive, and its merits not examinable. ?We 
know not (Said he) the laws of Savoy. So, if we did, we 
*have no power to judge by them.^ And, therefore, it is 
against the law of nations not to give credit to the sen¬ 
tences of foreign countries^ till they are reversed by the 
law, and, according to the form, of those countries, where¬ 
in they were given. For what right hath one kingdom 
to reverse the judgment of another? And how can we 

* refuse to let a sentence take place, yntil it be reversed? 
And what confusion would follow in Christendom, if they 
should serve us so abroad, and give no credit to our sen¬ 
tences.” 1 Lord Hardwicke manifestly held the same 
opinion, saying: “ That where any court, foreign or do¬ 
mestic, that has the proper jurisdiction of the cases, 
makes the determination, it is conclusive to all other 
courts.” 2 

§ 605. On the other hand, Lord Mansfield thought that 
foreign judgments^gave a ground of action, but that they 

—- - --*-- 

4 

« • 

302; Don v. Llppmann, 5 Clark & Finnell. R. 1, 19, 20, 21; Ferguson v. Ma¬ 
hon, 11 Adolp. & Ellis, 179, 182. 

1 Kennedy v. Earl of Cassilis, 2 Swanston, R. note, 3?G, 327. 

* Boucher v. Lawson, Cas. T. Hard. 89. See, also, Roach v. Gar van, l Yes. 


FOREIGN JUDGMENTS. 


CH.*XV.] 


969 


were examinable. 1 *The spe doctrine was held by Lord 
Chief Baron Eyre, 2 and Mr. Justice Buller, 3 the latter re¬ 
lying upon a decision of the House of Lords, as giving, 
the true line of distinction between foreign and domestic 
judgments. In that case the House of Lords reversed a 
decision of tire Court of Session of Scotland, in which the 
latter Court held the plaintiff bound in. a suit upon a for¬ 
eign judgment to prove before the Court the general 
nature and extent of the demand, pn which the judgment- 
had been obtained. The reversal expressly declared, that 
the judgment ought to be received as evidence prrnd 
facie, of the debt; and that it lay upon the defendant 
to impeach the justice thereof, or to show the same to 
have been irregularly, or wrongfully obiained. 4 * But it 
may be remarked of this last decision, that it does not go 
to the extent of establishing the doctrine, that the merits 
of the judgments ab origine are reexaminabfe de novo ; but 
only that its justic'e may be impeached, or its irregularity 
or fraud shown. 6 . 

i 

§ 606. Lord Kenyon *seems clearly to have been of a 
different opinion, and expressed serious doubts, whether 
foreign judgments were not binding upon the parties 


1 Walker v. Witter, Doug. 1; Id. 6,’note 3; Herbert v. Cooke, Willes, R. 

3G, note; Ilall v. Odber, 11 East, R. 118; Bayley v. Edwards, 3 Swahst. R. 
703, 71 1, 712. • 

2 Phillips v. Hunter, 2 H. Black. 410; ante, § 2. 

s * Galbraith v. Neville, fcited Doug. R. 6, note 3. 

4 Sinclair v. Fraser, Dong. R. 4, 5, note 1. 

6 Ante, § 544 to 550, 603. — In Alivon v. Furnival, 1 Cromp. Mees. & Rose. 
277, it seems to have been held, although not expressly so laid down by the 
Court, that the proceedings of foreign courts miHt be presumed to be consist¬ 
ent with the foreign law, until the contrary is distinctly shown; and that 
therefore, the principle adopted by a foreign court in assessing damages cannot 
be impugned, unless contrary to natural justice, or proved not to be conform¬ 
able to the foreign law. The same point was adjudged in Martin v. Nicolls, 3 

Sim. Ii. 458, and Becquet v. McCarthy, 2 Barn. & Adolp. 951; Ferguson v. 
Mahon, 11 Adolp. & Ellis, 179, 182. 
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here. 1 And Lord Ellenborougb, upon an occasion in 
which the argument was pressed before him, that a for-: 
,$ign judgment was reexarainable, and that the defendant 
might impeach the justice of it, pithily remarked, that he 
thought he did not sit at JNm Prius to try a writ of error, 
upon the proceedings of the court abroad 1 . 2 In a more 
recent case Sir L. Shad'vyoll, (the Vice-Chancellor,) upon 
a full examination of the authorities, held the opinion, 
•that the true doctrine,was, that foreign judgments were 
conclusive evidence, and not reexaminable; that this 
was the true result of the old authorities; and there- * 
fore in a suit brought in England to enforce a foreign 
judgment,,he held the judgment to be conclusive. 3 The 
present inclination of the English Courts seems to be to 
sustain the conclusiveness of foreign judgments; 4 * although 
certainly there yet remains no inconsiderable diversity of 
opinion among the learned judges of the different tri¬ 
bunals. 6 [This question was much discussed in a recent 


1 Galbraith v. Neville, Doug. R. 5, note 8. See, also, Guinness v. Carwell, 
1 Barn. & Adolp. 459. 

* Tarleton v. Tarleton, 4 Maule.& Selw. 21. But see Hall v. Odber, 11 
East, R. 118. 

a Martin v. Nicolls, 8 Simons, R. 458. But see Bank of Australasia v. Hard- 
• ing, 19 Law Jour. C. P. 345. 

* See Guinness v. Carroll, tfBarn. & Adolph. 459; Becquet v. McCarthy, 2 

Barn. & Adolph. R.-951. 

6 In IIoulditch*u. Donegal, 8 Bligh,R. 801, 337 to 840, Lord Brougham Weld' 
a foreign judgment to be only prima facie evidence, and gave his reasons at 
large for that opinion. [And the same was "held, in the late case of Bank of 
Australasia v. Harding*, 19 Law Jour. C. P. 845.] On the other hand, Sir L. 
Shadwell, in Martin n. Nicolls', held the contrary opinion, that it was conclu¬ 
sive ; add also gave a very elaborate judgment on the point, in which he re¬ 
viewed the principal authorities. Of course, the learned Judge meant to 
except, and did except, in a later case, Price v. Dewhujst, 8 Sim. R. 279, 302, 
judgments which were produced by fraud. See, also, Don v. Lippmann, 5 
Clark & Finnell. 1, 20, 21j ante, § 545 to § 550, to § 605; Alivon v. Furnival, 1 
Cramp. Mees. & Rose. 277, 284. See, also, Ferguson y . Mahon, 11 Adolph. & 
Ellis, 179, 182; Henderson t\ Henderson, 3 Hare, R. 100, 113, 114, 115. 
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English case, 1 in thd Queen’s Bench, where*all the author¬ 
ities were examined, and it was determined that a Foreign 
judgment was only primd facie evidence in the courts of 
England, and so far examinable as to show <that the for¬ 
eign Court had no jurisdiction of the subjectrjnatter, or 
of the person *of the defendant, or that the judgment was 
fraudulently obtained ; but tha$ it was.conclusive upon 
the defendant so far as to prevent him from alleging that 
the promises upon which it was founded were never made, 
or were obtained by fraud of the plaintiff; and that any 
•pleas which might have been pleaded to the original 
action, could not be pleaded to the action upon the judg¬ 
ment. 2 ] 

J § • ^ 

§ 607. It is indeed very difficult to perceive, what 

could be done, if a different dbbtrine were maintainable 
to the full extent of opening all the evidence and merits 
of the cause anew, on a suit upon the foreign judgment. 
Some of the witnesses may be since dead; some of the 
vouchers may be lost, or destroyed. The merits of the 
cause, as formerly before the court upon the whole evi¬ 
dence, may have been decidedly in favor of the judg¬ 
ment ; upon a partial possession of the original evidence 
they may now appear otherwise. Suppose a case purely 
sounding in damages, such as an action for an assault, for 
slander, for conversion of property,.for a malicious prose¬ 
cution, or for a criminal conversation; is the defendant 
to be at liberty to retry the ,whole merits, and to make 
out, if he can, a new case upon new evidence?* *Or is 

• 

■ 1 Bank of Australasia v. Nias, 16 Queen’s Bench, 717; 4 Eng. Law & Eq. 
Rep. 252. See, also, Henderson v. Henderson, 6 Queen’s Bench, 288 ; Lewis 
v. Wilder, 4 Louis. Ann. R. 574. 

* See, also, Vallee v. Dumcrgue, 4 Exch. R. 290; Cowan v. Braid wood, 2 
Sfcott, N. R. 138; Cummings v. Banks, 2 Barbour, 602; Noyes v. Butler, 6 
Barbour, 613; Houlditch v. Donegal, 8 Bligh, 337, Lord Brougham. 

• See Alivon v. Furniyal, 1 Cromp. Mees. & Rose. 277. 
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the court to neView the former decision, like a court of 
appeal,“upon th$ old evidence ? In a case^ of covenant/ 
or of debt, or of a breach of contract, are all the circum¬ 
stances to be reexamined anew 2 If they are, by what 
, laws and rules of evidence and principles of justice is the 
validity of the original judgment to be tried? Is the 
court to open* the judgment, and. to proceed ex ccqvo cl 
lono ? Or is it to administer strict law, and stand to the 
doctrines of the local administration of justice? Is it to 
act upon the rules of evidence acknowledged in its own 
jurisprudence, or upon those of the foreign jurispru¬ 
dence ? These and many more questions might be put 
to show the intrinsic difficulties of the subject. Indeed, 
the rule, that the judgment is to be primd facie evidence 
for the plaintiff, would be a mere delusion, if the defend¬ 
ant might still question it by opening all or any of the 
original merits on his side; for undef such circumstances 
it would be equivalent do granting a new trial. It is 
easy to understand, that the defendant may be at liberty 
to impeach the original justice of the judgment, by 
showing, that the court had no jurisdiction; or that he 
never had any notice of the suit; 1 or that it was pro¬ 
cured by fraud; or that upon its face it is founded in 
mistake; or that it is irregular, and bad by the local law, 
Fori reijudicatce. To such, an extent the doctrine is intel- 

i • 

ligible and practicable. Beyond this, the right to im¬ 
pugn the judgment*is in l^gal effect the right to retry 
the mgrfts of the original cause at large, and to put the 
defendant upon proving those merits. 2 


1 Ferguson v. M&hon, 11 Adolp. & Ellis, 179, 182. 

* See Aroott v. Redfern, 2 Carr. & Payne, 88; 3 Bing. R. 353; Novelli &. 
Rosa, 2 Barn. & Adolph. 757; Douglass v. Forrest, 4 Bing. R. 686 ; Obicini 
v. Bligh, 8 Bing. R. 835; Mai tin v. Nicolls, 3 Sim. R. 458; AUvon v. Fur* 
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§ 608. The general doctrine maintained in the Amer¬ 
ican courts in relation to foreign judgments certainly is, 
that they are primd fade evidence; but that they are 
impeachable. 1 But how far, and to #hat/iextent, this 
doctrine is to be carried, does not seem to be k definitely 
settled. It hits been declared, that the jurisdiction of the 
court, 2 and its power over-the parties and the things in 
controversy, may be inquired into; and that the judg¬ 
ment may be impeached for fraud. 8 Beyond this no* 
definite lines have as yet been drawn. 

§ 609. By the Constitution of the United States it is 
declared, that full faith and credit shall be given in each 
State to the public acts, records, and judicial proceedings 
of every other State. And Congress, in pursuance of the 
power given them by the Constitution in a succeeding 
clause, have declared, that the judgments of State Courts 
shall have the same faith and credit in other States, as 
they have in the State where they are rendered. 4 [And 

nival, 1 Cromp. Mces. & Rose. 2?77. See also Starkie on Evince, Pt. 2, § 
67 ; Phillips & Amos on Evidence, (8th edit.) p. 537, 538, (1838) ; Buttrick v. 
Allen, 8 Mass. R. 273 ; Huberus, Tom. 2, Lib.,1, tit. 3, De Conflictu, § 6. 

1 Many of the cases are collected; 2 Kent, Comm. Lect. 27, p. 118, &c. 8d 
edit.; in 4 Cowen, R. 520, note 3 ; and in Mr. MetcalPs notes to his valuable 
edition of Starkie on Evidence, Pt. 2, § 67, 68, edit. 1880, p. 214 to 216. See 
also Bisscll v. Briggs, 9 Mass. R. 462; Borden v. Fitch, 15 Johns. R. 121 ; 
Grctfn v. Sarmiento, 1 Peters, C. C. R. 74 ;• Field v. Gibbs, 1 Peters, C. C. R. 
155; Aldrich v. Kinney, 4 Connect. R. 380; Sbumway v. Stillman, 6 Wend. 
R.*447 ; Hall v. Williams, 6 Pick. 247; Starbuck v. Murray, 5 Wend. R. 148; 
Davis v. Peckars, 6 Wend. R. 327; Buttrick v. Allen, 8 Mass. R. 273; Pawl¬ 
ing v. Bird’s Ex’rs, 13 Johns. R. 192; Rathbone v. Terry, 1 Rhode Island R. 
73; Hitchcock v. Aieken, 1 Cain. R. 460; Warton’s Dig. Judgment, I.; Bige¬ 
low’s Dig. Judgment, II.; Johnson’s Digest, Debt, H. ; Coxe's Digest, Judg¬ 
ment; lloxie v. Wright, 2 Vermont, Rep. 263 ; Bellows v. Ingraham, 2 
Vermont R. 575 ; Barney v. Patterson, 6 Harris & Johns. 182. 

* See Noyes v. Butler, 6 Barb. S. C. R. 613. 

*• Wood v. Watkinson, 17 Conn. 500; Welch v. Sykes, 3 Gilman, 197. * 

4 Constitution, Art. 3, § 4; Act of Congress of 26th May, 1790, ch. 11; 3- 
Story’s Comm, on Coustit. ch. 29, § 1297 to 1307. 
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the same rule applies to judgments of the Circuit Courts 
of the United States, when relied upon in a State Court. 1 ] 
They are, therefore, put upon the same footing as domes¬ 
tic judgments. 2 * But this does not prevent an inquiry 
into the jurisdiction of the Couft in which the original 
judgment was rendered, to pronounce the judgment, nor 
an inquiry into the right of the State to exercise au¬ 
thority over the parties, or the subject-matter, nor an 
'inquiry, whether the judgment is founded in, and im¬ 
peachable for a manifest fraud. 8 The Constitution did 
not mean to confer any new power upon the States; but 
simply to regulate the effect of their acknowledged juris¬ 
diction oyer persons and things within their territory. 4 * 
It did not make the judgments of other States domestic 
judgments to all intents and purposes; 6 * but only gave a 
general validity, faith, and credit to them, as evidence. 
No execution can issue upon such judgments without a 
new suit in the tribunals of other States. 6 And they 
enjoy not the right of priority, or privilege, or lien, which 


1 Niblett v. Scott, 4 Louis. Ann. R. 246; Barney v. Patterson, 6 H. & J. 
182. 

• [Without this act judgments of each State would be regaidcd as foicign 
judgments in the Courts of every other State. Dorsety u. Maury, 10 Smodes & 
Marshall, 298.] 

• Taylor v. Bryden, 8 Johifs. R. 173. See Cummings v. Banks, 2 Barlxmr, 
602; Davis v. Smith, 5 Georgia, R. 274; Gleason v. Dodd, 4 Mete. 333 , Ewer 
v. Coffin, 1 Cush. 23. 

4 See Story’s Comment, on the Constit. <jh. 29, § 1297 to 1307, and cases 
there cited ; Hall v. Williams, 6 Pick. R. 287 ; Bissell v. Briggs, 9 Mass. R. 462, 

Shumway v. Stillman, 6 Wend. R. 447; Evans v. Tatem, 9 Sergt. & R 2C0; 

Benton v. Burgot, 10 Sergt. & IJ. 240; Harrod v. Barretto, 1 Hall, Sup. Ct. 
R. 155; 2 Hall, Sup. Ct. R, 802; Wilson v. Niles, 2 Hall, Sup. Ct. R. 358; 
Hoxie v. Wright, 2 Vermont R. 268; Bellows i>. Ingraham, 2 Verm. R. 575; 
Aldrich v. Kinney, 4 Connect. R. 880. 

## See D’Arcy v. Ketchum, 11 How. U. S. R. 165. 

• [See the sound remarks of Mr. Justice Redfield, in the late case of Dimick 
v. Brooks, 21 Vermont R. 569, where this subject is ably examined.] 
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they have in the State where they are pronounced, but 
that only which the Lex fori gives to them by its own 
laws in their character of foreign judgments. 1 

[§ 609 a. In the sister States of America, the effect of 
a judgment in one State, when relied upon as a cause of 
action in andther, has been frequently discussed of late, 
and the tendency of modem decisions is to restrict the 
force of such judgments in the Courts of another State. 
Thus, in a late case in Ohio, an action was brought on a 
judgment rendered in Pennsylvania. The only service 
in the original suit was by an attachment of the defend¬ 
ant’s real estate situated in the latter State. The defend¬ 
ant himself had no personal notice of the suit, and never 
appeared to the action, either by himself, or by attorney, 
neither had he ever been within the State of Pennsylva¬ 
nia. 2 It was determined that such a judgment was not 
even primd fade evidence of debt in Ohio. The same 
doctrine was affirmed in a still later case, 8 in the State of 
Maine, where it was also determined that no action could 
be maintained in that State, upon a judgment recovered 
in Illinois, unless the Court rendering the judgment had 


1 [McElmoylc v. Cohen, 13 Peters, R. 312, 328, 329; ante, § 582 a, note; 
Wood v. Watkinson, 17 Conn. R. 500, an elaborate case upon this subject.] 

8 Arndt v. Arndt, 15 Ohio, R. 33. • 

[ 3 McVicker v. Beedy, 31 Maine, R. 316. In this case, the original suit was 
in the Supreme Court of Illinois, upon a contract made in that State, and the 
defendant at that time residing there. Previous to the commencement of the 
suit, he removed to Maine, leaving property in the hands of a resident of Illi¬ 
nois, which was attached by the trustee process, and notice of the suit was pub¬ 
lished in the newspapers, according to the statutes of Illinois. The defendant, 
however, never had actual notice of the dllit, and did not appear to the pro¬ 
cess. Judgment being obtained upon his default, and the property attached 
being insufficient to satisfy th§ same, an action of debt on the judgment was 
brought in Maine, to recover the balance. The objection of a want of juris¬ 
diction in the Courts of Illinois was held to be well taken, but the plaintiff was 
allowed to amend on terms, and to add a count for the original cause of action.] 
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jurisdiction of <the defendant’s person, and that an attach¬ 
ment of the defendant’s property in Illinois, and publica¬ 
tion of the proceedings according to the statutes of Illi¬ 
nois, would not, of itself, give the Courts of that State 
jurisdiction of the person.] * • , 

§ 610. In the next place, as to judgments in personam in 
suits between citizens, in suits between foreigners, and in 
suits between citizens and foreigners. The common law 
recognizes no distinction whatever, as to the effect of for¬ 
eign judgments, whether they are between citizens, or 
between foreigners, or between citizens and foreigners. 
In all cases they are deemed of equal obligation, whoever 
are the parties v The cases which have been already 
cited, refer to no such distinction; but the same rules are 
indiscriminately applied to all persons. 

[§ 610 a . Another principle of the common law, some¬ 
what connected with the subject of foreign judgments, 
here considered, is the doctrine of lis pendens; or the 
effect of the pendency of another suit, in a foreign tri¬ 
bunal, upon the same cause of adtion, and between the 
same parties. The weight of authority is entirely in 
favor of the doctrine that the pendency of such suit in a 
tribunal strictly foreign, is clearly no cause of abatement 
to a subsequent suit; 1 and many cases hold that in this 
respect, the different American States are so far foreign 
to each other, that the pendency of* a prior suit for the 
same cause in one State, is no cause of abatement of a 
second suit in another. 2 And the sajne has been held 


1 Russel v. Field, Stuart’s Canada R. 558; Maulo v. Murray, 7 T. R. 470; 
Bayley v% Edwards, 8 Swanst. 703; Ostell v. Lepage, 10 Eng. Law & Eq. R. 
255; 5 Do Gex & Smale, 95. 

9 Bowne v. Joy, 9 Johns. 221; Salmon v. Wootton, 9 Dana, 423; McJilton 
v. Love, 13 Illinois, 486; Drake v. Brander, 8 Texas, 352. And the Supreme 
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where the prior suit was pending in a court of the United 
States, for a different district than the State where the 
second cause is instituted, 1 and vice versed . On the other 
hand, if the prior suit .is pending 'in a circdit court for 
the district in which the State lies, when the second 
action is instituted, and that court has jurisdiction of the 
cause, this has been thought gqpd cause of abatement for 
the second suit. 3 But whatever may be the rule, where 
both actions are actions at law, it is uniformly agreed 
that if one is at law, and the other in equity, neither is 
cause of abatement to the other. 4 And so if the parties 
are reversed, although both actions are at law. 6 In like 
manner, a proceeding in one tribunal in personam, and in 
which property is attached as collateral security to satis¬ 
fy the judgment, is no bar to a subsequent proceeding in 
rem against the same property in a foreign tribunal, for 
the same cause of action. 6 But where a State court and 
the United States court both have jurisdiction in rem,. the 
right to maintain the jurisdiction attaches to that tribunal 
which first exercises it,*and takes possession.of the thing. 7 ] 
§ 611. We have hitherto been principally considering 
the doctrines of the common law. But it cannot be af- 

i 

firmed, that the same doctrines are generally maintained, 


Court of the United States have decided that the separate States are foreign 
to each other, except so far as united for national purposes, under the Consti¬ 
tution. Buckner v. Van Lear, 2 Peters, 686. 

1 Walsh v. Durkin, 12 Johns. R. 99 ; Cook u. Litchfield, 5 Sandf. 380. 

2 White v. Whitman, 1 Curtis, C. C. 494. 

8 Smith v. Atlantic Mut. Fire Ins. Co. 2 Foster, 21. 

4 Colt v. Partridge, 7 Met. 670; Hatch SpofFord, 22 Conn. 486. 

5 Wadleigh v. Veasie, 3 Sumner, 165.. 

6 Harmer v. Bell, 7 Moore, P. C. R. 268; and see Certain Logs of Mahog¬ 
any, 2 Sumner, 589. Sec, however,. Taylor v. The Royal Saxon, 1 Wallace, Jr. 
311. 

1 The Ship Robert Fulton, 1 Paine, C. C. 621. 

. 82 * 
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either by foreign’Courts, or by foreign Jurists. Many 
foreign^ Jurists contend for the doctrine of Vattel, that 
the judgments of a foreign competent tribunal are to be 
held of equal validity in every*other country. 1 * * Thus 
Huber us lays down the rule : Ouncta Itegotia et acta , turn in 
judicio' quam extra judicium, sive mortis caasd, hive inter vivos, 
secundum jus cefti loci rit 4 celebrata, valent, etiam ubi diversa 
juris observatio viget, ac ubi sic inita , qucmadmodum facta sunt, 
'non valerM? And again: Similem usum habct hcec observa¬ 
tio in rebus judicatis. Sententia in aliquo loco pronunciata, vet 
delicti venia, ab eo, qui jurisdictionem ittam kabet, data ubique 
hdbet effectum; nec fas est alierius Rdpublicce magistratibus, 
Reum alibi absolutum, veniave donatmn, licet absque justa causa 
persequi, aid iterum permittere recusandum, etc. Idem obtinet 
in sententiis rerim civilium . 8 The same doctrine seems 
equally well founded in the expressive language of the 
Roman law. Res judicata pro veritate accipitur . 4 * 

§ 612. D\Argentr6 holds the like opinion. Nam dc 
omni personad negotio, judicis ejus cognitionem esse , cui persona 
subsit, sic, ut quocunque persona abeat, id jus sit, quod ille 
statuerit . 6 * Gaill asserts, that any other rule would involve 
absurdity. Absurdum enim fore, si post serdentiam definitivam 
alia esset ferenda sententia, et processum in infinitum extrahi 
litemque ex lite oriri debere . 6 John Voet maintains a similar 
opinion in all suits except those respecting immovables. 


1 Henry on Foreign Law, 75, 76. 

1 Huberus, Tom. 2, Lib. l,.tit 3, De Conflict Leg. § 3. 

-•* Idem, § 6. 

4 Pig. Lib. 1, tit 5,1. 25. 

6 D’Argentr. .Comm, ad Leg. Briton, art 218; Gloss. 6, n. 47, p. 665, edit 

^044); Henry on Foreign Law, p. 74; 1 Boullenois, Observ. 25, p. 605. 

* Henry on Foreign Law, p. 74, 75; Gaill, Pract. Observ. Lib. 1, Observ. 
• 113, n. 11, p. 201 j l Botdlenois, Observ. 25, p. 605, 606. — There is an error 

in the reference of Boullenoip to Gaill. It should be to Observ. 113, instead 
.of 123. 
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Licet auiem rcgulariter Judex 7 ^qidsitus non cognoscat de justi- 
tid sentential per gUerum Judice&i latce> nec earn, ad examen 
penilius revocet; sed pro justUid ejus ex eequitate prcesvmcd ; 
tamen , si animadverted , earn directo contra sui territorii statida 
Mam esse circa res immobiles in suo territorio sitas, eandem non 
exsequetur} • 

§ 613. There are, however, pther foreign jurists, who 
maintain a very different opinion. 1 2 * We have already 
had occasion to take notice of the doctrines of Boullenoifi 
upon the right of jurisdiction; 8 and he applies them in 
especial manner to the authority of foreign judgments. 
In regard to judgments in rem , or partly in rem, or partly 
in rem and partly in personam, he deems the j urisdiction to 
belong exclusively to the tribunals of the place rei sitw, 
and, consequently, that the judgment rendered there, 
ought to be of universal obligation. 4 * * But, in regard to 
judgments in personal actions, he makes the following 
distinctions. If the foreign judgment is in a suit between 
natives of the same country in which it is pronounced, 
and it is rendered by arcompetent tribunal, in such a case 
. it ought to be executed in every other country without 
any new inquiry into the merits. 6 The reason assigned 
is, that the judgment has emanated from a lawful author¬ 
ity, and has been rendered between persons, who are 
subject to that authority; and consequently, the judg¬ 
ment ought not to be submitted to examination or dis¬ 
cussion in any other tribunal, which for such purposes 


1 J. Voet, ad Pand. Tom. 2, Lib. 42, tit. 1, n. 41, p. 788. 

a Sec-1 Boullcnois, Observ. 25, p. 601 to p. 650; 8 Burgo, Comm, on Col. 
and For. Law, Pt 2, ch. 24, p. 1050; Id. p. 1050 to p. 1060; Id. p. 1062 to 
1076. 

• Ante, § 552. 

4 1 Boullenois, Observ. 25, p. 618, 619, 620 to 624; Id. p. 635, 686. 

* Ibid. p. 603, 605. 


980 


CONFLICT OF LAWS. 


[CH. XV. 


* 

must b$ wholly incompetent. If the foreign judgnfhnt is 
rendered in a suit between mere strangers, who are for¬ 
eigners found within the territorial authority of the court 
rendering it, and the jurisdiction is rightfully exercised 
over the parties, in such a case the judgment is equally 
conclusive, and not.^examinable by any other tribunal. 1 
But he thinks, ibat the jurisdiction cannot be rightfully 
exercised, merely because the foreigners are there, unless 
they are domiciled, and have made themselves subject to 
the laws, or have made some contract there, or some con¬ 
tract to be executed there, which is the subject-matter of 
the suit. 2 Lastly, if the judgment is rendered in a suit 
between a native of the country where the judgment is 
pronounced, and a foreigner, in such a case, if the for¬ 
eigner be the plaintiff, then the judgment ought to be 
conclusive, and not examinable, whether the foreigner 
has been successful, or unsuccessful in his claim; for, in 
such a case, the suit is brought before the proper forum, 
according to the maxim, Actor sequitur forum Rei , and then 
Standum est in judicio ; and the execution of the judgment 
ought to be everywhere held perfect and entire without • 
any new examination. 3 But if the foreigner be the de¬ 
fendant, and he has not entered into any contract in the 
place, where the suit is brought, or into any contract, 
which is to be performed there, and which is the subject- 
matter of the suit; in such a case the judgment is not 
conclusive against the defendant. 4 

§ 614. Boullenois concludes his remarks upon this sub¬ 
ject in the following manner. “ When, then, some of our 
authors say, that foreign judgments are not to be exe- 


1 1 Boullenois, Observ. 25, p. 607, 609. 

• Ibid. p. 606 to p. 610. 

* Ibid. p. 610, 617. 


* Ibid. p. 609. 
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cuted in France, and that itds necessary to commence a 
new action, that is true without any exception in all 
matters touching the realty. It is also true in personal 
matters, when the defendant is a Frenchman, who has 
not contracted in the foreign country, nor promised to 
pay there,' not* submitted himself voluntarily to the for¬ 
eign jurisdiction ; for in such a*case a new action should, 
be brought, saving the right to demand a provisional 
execution of the foreign judgment. But, in the other* 
cases above mentioned, the judgment ought to be exe¬ 
cuted without a new action.” 1 

§ G15. There was in France an ancient Ordinance (in 
1G29,) one article of which expressly declared, that judg¬ 
ments, rendered in foreign countries for any cause what¬ 
ever, should not be executed within the realm, and that 
subjects against whom they were rendered might contest 
their rights anew throughout France. 3 

§ GIG. Emerigon says, that judgments rendered in for¬ 
eign countries against Frenchmen are not of the slightest 
weight in France; and 1;hat the causes must be there liti¬ 
gated anew. In support of this statement he quotes the 
remark of D’Aguesseau, that it is an inviolable maxim, 
that a Frenchman can never be transferred to a foreign 
court. C'est ' nne maxime inviolable , qitnn Ft'ancais ne peut 
jamais eire tradait dcvant mi jnge itmnger? Immediately 
afterwards Emerigon adds, that it is the same, as to for¬ 
eign judgments rendered in favor of a foreigner against 
a foreigner domiciled in France. He then proceeds to 


1 1 Boullenois, Observ. 25, p. 646. — Toullier has commented upon and 
denied the distinctions of Boullenois, as not being well founded in French 
jurisprudence. 10 Toullier, Droit Civ. Fran*;. ch. 6, § 3, p. 83. 

* 1 Boullenois, Observ. 25, p. 646 ; 2 Kent, Comm. Lect 37, p. 121, 122, 
note, 3d edit. Sec 10 Toullier, Droit Civ. Fran(j. in ch. 6, § 3, n. 82, 83. 

8 D’Aguesseau, (Euvres, Tom. 5, p. 87, 4to edit 
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remark, that it is only in suits between foreigners not 
domiciled in France that a foreign judgment will be exe¬ 
cuted in France. The rule equally applies, whether the 
Frenchman be plaintiff or be defendant in the cause. 
But, on the other hand, a Frenchman may sustain a suit 
in the French courts against a foreigner, tmd the judg¬ 
ment rendered by such foreigner may be executed against 
his property in France. Emerigon, however, admits, that 
'the rule is not exempt from doubt, and has been much 
controverted; for the maxim, Actor sequitur forum ltd, 
belongs to the law of nations. 1 Vattel affirms the same 
maxim in explicit terms. 2 

§ 617. The doctrine thus promulgated by Emerigon 
has continued down to a very recent period. 3 But by the 
present Code of France the Ordinance of 1629 seems 
to be abolished; and foreign judgments are now deemed 
capable of execution in that country. 4 But the merits 
^of the judgment are examinable; and no distinction 
seems to be made, whether the judgment is in a suit 
between foreigners, or between Frenchmen, or between 
a foreigner and a Frenchman; or whether it is in favor 
of one party, or of the other; or whether it is rendered 
upon default, or upon confession, or upon a full trial and 
contestation of the merits. 6 Toullier considers it as now 

- e ---—- 

1 Emerigon, Traits des Ass. Tom. 1, ch. 4, § 8, n. 2, p. 122, 123; 2 Kent, 
Comm. Lect 37, p. 121, 122, note, 3d edit — The same doctrine is explicitly- 
avowed to be the law of France in many other authorities. See Henry on 
Foreign Law, Appx. 209. 

* Vattel, B. 2, ch. 8, § 103. 

• Merlin, Repertoire, Jngement, § 6; Id. Etranger, § 2 to § 5 ; Id. Questions 
de Droit, Jugement, § 14; 2 Kent, Coqun. Lect 87, p. 121, 122, note, 3d edit.; 
10 Toullier, Droit, Civ. Franq. ch. 6, § 3, p. 76, 81, 82, 86. 

4 Code de Procedure Civile, art 546; Code Civil, art 2123, 2128; 10 Toul¬ 
lier, Droit Civ. Fran^ ch. 6, § 8, n. 76, 77, 78, 84, 85, 86. 

8 10 Toullier, Droit Civ. Fran^ ch. 6, § 3, n. 76, 77, 78, 80, 81, 84, 85, 86; 
Pardessus, Droit Comm. Tom. 5, art 1488; 3 Burge, Comm, on Col. and For 
Law, Pt. 2, ch. 24, p. 1048, 1049. 
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the established jurisprudence of France, that no foreign 
judgment can be rendered executory in France, but upon 
a full cognizance of the cause before the French tribu¬ 
nals, in which all the original grounds of the action are 
to be debated and considered anew. 1 And he adds, that 
the same principle is applied to cases, where foreign judg¬ 
ments are set up by the defendant by way of bar to a 
new action. The judgments are equally reSxaminable 
upon the merits. 2 

§ 618. It is difficult to ascertain, what the prevailing 
rule is in regard to foreign judgments in some of the 
other nations of continental Europe; whether they are 
deemed conclusive evidence, or only primd fade evidence. 
Holland seems at all times, upon the general principle of 
reciprocity, to have given great weight to foreign judg¬ 
ments, and in many cases, if not in all cases, to have 
given to them a weight equal to that given to domestic 
judgments, wherever the like-rule of reciprocity with 
regard to Dutch judgments has been adopted by the 
foreign country, whose judgment is brought under re¬ 
view. This is certainly a very reasonable rule ; and may, 
perhaps, hereafter work itself firmly into the structure of 
international jurisprudence. 8 


1 Id. n. 85, 86; 2 Kent, Comm. Lect 87, p. 121, 122, note, 3d edit.; Par- 
dessus, Droit Comm. Tom. 5, art. 1488. 

a 10 Toullier, Droit Civ. Fran^. ch. 6, § 8, n. 76 to 86; Merlin, Repertoire, 
Jugement, § 6; Id. Questions de Droit, Jugement, § 14; Pardessus, Droit Comm. 
Tom. 5, art 1488 ; 2 Kent, Comm. Lect 87, p. 118 to 121, 3d edit ' 

* Henry on Foreign Law, ch. 10, § 2, p. 75, 76; Id. Appx. p. 209 to p. 214. 
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CHAPTER XVI. 

t * * 

PENAL LAWS AND OFFENCES. 

§ 619. We are next led to the consideration of the 
operation of foreign Laws in regard to penalties and 
offences. And this will not require any expanded ex¬ 
amination, as the topics are few, and the doctrines main¬ 
tained by .foreign jurists and by tribunals acting under 
the common law involve no intricate inquiries into the 
peculiar jurisprudence of different nations. 

§ 620. The common law considers crimes as altogether 
local, and cognizable and punishable exclusively in the 
country, where they are ‘committed. 1 No other nation, 
therefore, has any right to punish them; or is under any 
obligation to take notice of, or to r enforce any judgment, 
rendered' itt such cases by the tribunals, having authority 
to hold jurisdiction within the territory, where they are 
committed. 2 Hence it is, that a criminal sentence of 
attainder in' the courts of one sovereign, although it there 
creates a personal disability to sue, does not carry the 
same disability with the person into other countries. 
Foreign jurists, indeed, maintain on this particular point 
a different opinion, holding, that the state or condition of 


1 “ Crimes (said Lord Chief Justice De Gray, in Rafael v. Verelst, 2 Win. 
Black. R. 1058) are in their nature local, and the jurisdiction of crimes is 
local.” 

* Rutherf. Jnst. B. 2; ch. 9, § 12; Martens, Law of Nations, B. 8, ch. 3, § 22, 
28, 24, 25; Merlin, RdpoMoire, Sodverainetd, § 5, n. 5, 6, p. 379 to 382; Com- • 
monwealth v. Green, 17 Mass. R. 515, 545, 546, 547, 548. 
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a person in the place of his domicil accompanies him 
everywhere. 1 Lord Loughborough in declaring the opin¬ 
ion of the Court on one occasion said: “ Penal laws of 
foreign countries are strictly local, and affect nothing 
more than they can reach, and can be seized by virtue 
of their authority. A fugitive, who passes hither, comes 
with all his transitory rights. ^ He may recover > money 
held for his use, and stock, obligations, and the like; and 
cannot be affected in this country by proceedings against 
him in that, which he has left beyond the limits of which 
such proceedings do not extend.” 2 Mr. Justice Buller, in 
the same case, on a writ of error said : “ It is a general 
principle, that the penal laws of one country cannot be 
taken notice of in another.” 3 The same do'etrine was 
affirmed by Lord Ellenborough in a subsequent case. 4 
And it has been recently promulgated by Lord Brougham, 
in very clear and authoritative terms. “The Lex loci 
(says he) must needs govern all criminal jurisdiction 
from the nature of the thing and the purpose of the 
jurisdiction.” 5 • 

§ 621. The same doctrine has been frequently recog¬ 
nized in America. On one occasion, where the subject 
underwent a good deal of discussion, Mr. Chief Justice 
Marshall, in delivering the opinion of the Supreme Court, 


1 Ante, § 91, 92; 1 Hertii, Opera, de Collis. Leg. § 4, n. 8, p. 124, edit. 
1737; Id. p. 175, edit. 1716; 1 Boullenoia, Obs. 4, p. 64, 65. — Boullenois 
states this doctrine in strong terms. “ A Pegard de9 statuts, qui prononccnt 
unc morte civile pour crimes, ou une note d’infamie, Petat de ccs niiscrabies se 
porte par tout, independament de tout domicile; et cela par un concert ct un 
concours general des nations, ces sortes de peines dtant une tachc, une plaie 
incurable, dont le condamnd est afflige, et qui Paccompagnc en tous lieux. C’est 
ce quo dit D’Argentre.” 1 Boullenois, Observ. 4, p. 64, 65. 

* Folliott t*. Ogden, 1 H. Black, p. 135. 

8 Ogden v. Folliott, 3 T. R. 733, 734. 

4 Wolff v. Oxholm, 6 M. & Selw. R. 99. 

6 Warrendcr v. Warrender, 9 Bligh, 119, 120. 

CONFL. 83 . 
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said: “ The Courts of no country execute the penal laws 
of another.” 1 On another occasion, in New York, Mr. 
Chief Justice Spencer said : u We are required to give 
effect to a law (of Connecticut,) which inflicts a penalty 
for acquiring a right to a chose nr* action. The defendant 
cannot take advantage: of, nor expect the 'Court to en¬ 
force, the criminal laws of another State. The penal acts 
of one State can have no operation in another State. 
They are strictly local, and affect nothing more than 
they can reach.” 2 Upon the same ground also, the Su¬ 
preme Court of Massachusetts have held, that a person 
convicted of an infamous offence in one State, is not 
thereby rendered incompetent as a witness in other 
States. 3 [So, in a late case in Chancery, 4 * a foreigner in 
England was not allowed to withhold certain documents, 
whose production was sought by a bill of discovery, upon 
the plea that their contents would render him liable to 
the penal laws of his own‘country; they having no such 
effect in England, and the courts of the latter country 
having no regard to the penal laws of a foreign State.] 

§ 622. The same doctrine is stated by Lord Karnes as 
the doctrine in Scotland. “ There is not (says he) the 
same necessity for an extraordinary jurisdiction to punish 
foreign delinquencies. The proper place for punishment 
is, where the crime is »committed. And no society takes 
concern in any crime, but what is hurtful to itself.” 6 

§ 623. The same doctrine is laid down by Martens, as 


1 The Antelope, 10 Wheat R. 66, 123. 

* Scoville v. Canfield, 14 Johns. R. 338, 340. Sec also The State v. Knight, 
Taylor’s N. C. Rep. 65. 

3 Commonwealth v. Green, 17 Mass. R. 515, 540, 541, 546, 547. [Contra in 
North Carolina, State v. Chandler, 3 Hawks, 393; Chase v. Blodgett, 10 New 
Hampshire, 22.] 

4 King of Two Sicilies v. Wilcox, 1 Simons, N. S. 301. 

8 Kames on Equity, B. 3, ch. 8, § 1. See also Ersk. Inst. B. 1, tit. 2, p. 23. 
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a clear principle of the law of nations. After remark¬ 
ing* that the criminal power of a. country is confined to 
the territory, he adds: “ By the same principles, a sen¬ 
tence, which attacks the honor, rights, or property of a 
criminal, cannot extend beyond the Courts of the terri¬ 
tory of the sovereign who has pronounced it. So that 
he, who has been declared infamous, is infamous in fact, 
but not in law. And the confiscation of his property 
cannot affect his property situate in a foreign country; 
To deprive him of his honor and property judicially 
there also, would be to punish him a second time for the 
same offence.” 1 

§ 624. Pardessus has affirmed a similar^principle. “In 
all the States of Christendom, (says he,) by a sort of 
general consent and uniformity of practice, the prosecu¬ 
tion and punishment of penal offences are left to the tri¬ 
bunals of the country, where they are committed. The 
principle of the French Legislation, that the laws of 
police and bail are obligatory upon all, who are within 
the territory, is a principle of common right in all na¬ 
tions” 2 Bouhier also admits the locality, or, as he terms 
it, the reality of penal laws j and of cou»se he limits their 
operation to the territory of the sovereignty, within 
which they are committed. 3 


1 Martens, Summary of the Law of Nations, B. 3, ch. 3, § 24, 25. 

2 Pardessus, Droit Comm. 5, art. 1467. See also Merlin, Repertoire, Souve- 
rainete, § o, n. 5, G, p. 379 to 882. 

8 Bouliier, Cout. de Bourg. ch. 34, p. 588. See also Matthaei, Comm, ad 
Band. Lib. 48, tit. 20, § 17, 18, 20. — Mr. Hallam has remarked: “The death 
of Servetus, has, perhaps, as many circumstances of aggravation, as any exe¬ 
cution for heresy, that ever took place. One of these, and among the most 
striking, is, that he was not the subject of Geneva, nor domiciled in the city, 
nor had the Christianissima Restitutio -been published there, but at Vienne. 
According to our laws, and those, I believe, of most civilized nations, he was 
not answerable to the tribunals of the republic.” Hallam’s Introduction to the 
Literature of Europe, Vol. 2, (Lond. edit. 1839,) cap*. 2, § 27, p. 109. 
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§ 625. On the other hand Hertius, and Paul Voet, 
seem to maintain a different doctrine, holding, that 
crimes committed in one State may, if the criminal is 
found in another State, be upon demand punished there. 1 * 
Paul Voet says: Statutumpersonals ubique locorum personam 
corn'd at ur, &c., etiam in ordine ad pcenam a cUbc pctendam , si 
poena embus sit imposita? And he, as well as some others 
of the foreign jurists, enters into elaborate discussions of 
the question, whether, if a foreign fugitive criminal is 
arrested in another country, he is to be punished accord¬ 
ing to the law of his domicil, or according to the law of 
the place, where the offence was committed. 3 If any 
nation should suffer its own courts to entertain jurisdic¬ 
tion of offences committed by foreigners in foreign coun¬ 
tries, the rule of Bartolus would &eem to furnish the true 
answer. Deticta puniuntur juxta mores loci commissi delicti , et 
non loci , ubi de crimine cognoscitur . 4 

[§ 625 a. The doctrine*that one State will not notice 


1 Ilortii, Opera, De Collis. Leg. § 4, n. 18 ton. 21, p. 180 to 132, edit 1737; 
Id. p. 185 to 188, edit 1716. 

s I 1 . Voet, de Statut. § 4, cli. 2, n. 6, p. 123, edit. 1715; Id. p. 138, edit. 
1661. See Id. § 11, ch.*l, n. 4, 5, p. 294 to 296, edit. 1715 ; Id. p. 355 to 360, 
edit 1761. 

8 See 1 Hertii, Opera, De Collis. Leg. § 4, n. 19 to n. 21, p. 131, 132, edit. 
1737; Id. p. 185 to 188, edit. 1716; P. Voet, de Stat. § 11, eh. 1, § 1, 4, 5, p. 
291 to 297, edit 1715; Id. p. &5 to 360, edit. 1661. 

4 Henry on Foreign Law, p. 47. — I quote the passage as I find it in Ilenry. 
Upon examining Bartolus in the place apparently intended to be cited by Mr. 
Ilenry (Bartolus, Comm, ad Cod. Lib. 1, tit. 1, lib. 1, n. 20, 21; Id. n. 44; Id. 
n. 47, Tom. 7, p. 4, edit 1602,) I have not been able to find any such language 
used by Bartolus. Miy tens deems it clear, that a sovereign, in whose domin¬ 
ions a criminal has sought refuge, may, if he chooses, punish him for the 
offence, though committed in a foreign country; though he admits, that the 
more common usage in modern times is to remand the criminal to the country, 
where the crime was committed. Martens, Law of Nations, B. 8, ch. 3, § 22, 
23. See also Vattel, B. 2, ch. 2, § 76; Grotius, De Jure Belli et Pac. B-2, ch.. 
21, § 2, 3, 4, 5; Burlemaqui, P. 4, ch. 3, § 24, 25, 26. See Lord Brougham's 
opinion in Warrender v. Warrendcr, 9 Bligh, It. 118, 119, 120. 



CH. XVI.] PENAL LAWS’ AND OFFENCES. 989 

• 

the penal laws, or revenue laws of another State, is, how¬ 
ever, to be understood* with some limitation, and cannot be 
extended so far as has sometimes been supposed. Thus, 
in a late case in New Hampshire, a citizen of that State 
brought an action of trespass against a citizen of Vermont, 
to recover damages for assessing the plaintiff with an ille¬ 
gal tax, and issuing a warrant against him upon which he' 
was arrested. The defendant relied upon a want of 
jurisdiction in the Courts of New Hampshire, to inquire, 
into the . matter. And the learned Chief Justice Parker, 
in pronouncing judgment upon this point observed: “It 
js said that the Court will not notice the penal laws, or 
the revenue laws, of another State. But this principle is 
not applicable in this case, nor can *it be trhe to that 
extent. There is no attempt to enforce the penal or 
•revenue laws of Vermont by this action. If there were, 
this could not be done through the instrumentality of the 
Courts of this State; as for instance, if the attempt was 
•to collect a tax, assessed in Vermont, by a suit here.” 1 It 
had been previously determined in Vermont, that the 
Courts of that State would not take cognizance of an 
official bond given in New Hampshire to the Treasurer 
of that State, for the faithful discharge of a certain 
officer’s duties under the laws of New Hampshire, when 
the remedy sought was one prescribed only by the laws 
of New Hampshire, and not in accordance with the com¬ 
mon law. 2 ] 

[§ 625 b. Although the penal laws of every country are 


1 Ilenry v. Sargeant, 18 New Hamp. R. 321. 

* Pickering v. Fisk, 6 Vermont, R. 102, where the subject of the lex fori 
and the lex loci , is ably examined by Mr. Justice Phelps. In Hunt v. Pownal, 
9 Vermont, 411, it was intimated that an action could not be maintained in the 
Courts*of that State, against a town situated in. a foreign State, for an injury 
arising from a defective highway. 

83* 
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in their nature local, yet an offence may be committed 
in one sovereignty in violation of the laws of another, 
and if the offender be afterwards found in the latter 
State, he may be punished according to the laws thereof, 
and the fact that he owes allegiance to another sov¬ 
ereignty, is no bar to the indictment. Thus, in a late 
case in New York, 1 a citizen of Ohio had there executed 
a fraudulent paper addressed to citizens of New York, 
which had been presented to the latter in New York, by 
an innocent agent, and the fraud was there completed. 
The defendant being afterwards indicted in New York 
for the offence, pleaded that he was a natural-born citizen 
of Ohio, and owed allegiance to that State ; that he had 
never beeft within *the State of New York, and that the 
fraudulent paper was executed in Ohio. It was deter¬ 
mined this was no answer to the indictment.] 

§ 626. There is another point, which has been a good 
deal discussed of latej apd that is, whether a nation is 
‘bound to surrender up fugitives from justice, who escape* 
into its territories, and seek tkere an asylum from 
punishment. The practice has, beyond question, pre¬ 
vailed, as a matter of comity, and sometimes of treaty, 
between some neighboring States, and sometimes, also, 
between distant States, having much intercourse with 
each other. 2 Paul Vo # et remarks, that under the Roman 
Empire this right of having a criminal remitted for trial 
to the proper forum crimirds was unquestionable. It 
resulted from the very nature of the universal dominion 
of the Roman Laws. Jure tamen civili notandum , remissi- 
onibus locum fuisse de necessitate , ui reus ad locum , ubi deliquit ', 
sic petente judice , fuerit mittendus , quod omnes judices uni sutb 


1 Adams v. The People, 1 Comstock, R. 173. 
9 See Vattel, B. 2, eh. C, § 76. 
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essent imperatori. Et omnes provincial Romance unitce essent 
acccssorie, non principaliter} But he remarks, that accord¬ 
ing to the customs of almost all Christendom, (except 
Saxony) the remitter^of criminals, except in cases of 
humanity, is not admitted; and, when done, it is tq be 
upon letters*rogatory, so that there may be no prejudice 
to the local jurisdiction. Monbus nihilominus (non- iamen 
Saxonicis) lotius fere Christianismi ’, nisi ex humanitate, non sunt 
adniissce remissiones. Quo casu , rcmittenti magistratui * caveu • 
duni per UUeras reversotdales , ne actus jutisdidioni remittentis 
ullum pariat prcejudidum . id quod etiam in nostris Provinciis 
Unitis est rcceptum . 2 And he adds, Neque enim Provincial 
Foederatee uni supremo parent; 8 a renjark strictly applicable 
to the American States. It is manifest^ that’he treats it 
purely as a matter of comity and not of national duty. 

§ 627. It has, however, been treated by other distin¬ 
guished jurists, as a strict right, and as constituting a part 
of the law and usage of nations, that offenders charged 
with a high crime, who have fled from the country in 
which the crime has been committed, should be delivered 
up and sent back for trial by the sovereign of the coun¬ 
try, where they are found.' Vattel manifestly contem¬ 
plates the subject in this latter view, contending that it 
is the duty of the government, where the criminal is, to 
deliver him up, or to punish him; and if it refuses so to 
do, then it becomes responsible, as in some measure an 
accomplice in the crime. 4 This opinion is also main¬ 
tained with great vigor by Grotius, by Ileineccius, by 


1 P. Voet, De Stat. § 11, ch. 1, n. 6, p. 297, edit. 1715; Id. p. 358, edit. 
1661. 
s Ibid. 

* Id. See, also, Matthoei, Comm, de Criminibus, Diff. Lib. 48, tit. 14, 1. 1, § 3. 

* Vattel, B. 2, ch. 6, § 76. 
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Burlemaqui, and by Rutherforth. 1 There is no incon¬ 
siderable weight of common-law authority on the same 
side; and Mr. Chancellor Kent has adopted the doctrine 
in a case which called directly for its decision. 2 3 

§ 628. On the other hand, Pufejadorf explicitly denies 
it as a matter of right. 8 Martens is manifestly of the 
same opinion, contending that, with respect to crimes 
committed out of his territories, no sovereign is obliged 
tq punish the criminal who seeks shelter in his dominions, 
or to execute a sentence pronounced against his person 
or his property. 4 * Lord Coke expressly maintains, that 
the sovereign is not bound to surrender up fugitive crim¬ 
inals from other countries, who have sought a shelter in 
his dominions. 6 Mr. Chief Justice Tilghman has adhered 
to the same doctrine in a very elaborate judgment. 6 The 
reasoning of Mr. Chief Justice Parker, in a leading case, 7 
leads to a similar conclusion; and it stands indirectly 
confirmed by the opinion gf a majority of the Judges of 


1 Crotius de Jure Belli et Pacis, ch. 21, § 2, 3, 4, 5 ; Heineecii Pnelect. in 
Grot. h. t.; Burlemaqui, Pt. 4, cli. 3, § 23 to § 29, p. 258, 259, edit. 1763 ; 
Rutherf. Inst. B. ,2, ch. 9, § 12. 

* In the matter of Washburn, 4 Johns. Ch. R. 106; 1 Kent, Comm. Lock 2, 
p. 36, 3d edit; Rex v. Hutchinson, 3 Keblc, 785; Rex v. Kimberley, 2 Strange, 
R. 848; East India Company u. Campbell, 1 Ves. Sen. 246; Mure v. Kaye, 
4 Taunton, R. 34, per Heath, J.; Wynne’s Eunomus, Dialog. 3, 67; Lundy’s 
case, 2 Vent. R. 314 ; Rex v. Boll, 1 Aipcr. Jurist, 287. 

3 For this reference to Pufendorf's opinion, I must rely on Burlemaqui 
(Pt. 4, ch. 3, § 23, 24), not having been able to find it in his Treatise on the 
Law of Nations. The only reference to the point, which I have met with in 
th£t work, is in B. 8, ch. 3, § 23, 24. 

4 Martens, Law of Nations, B. 3, ch. 3, § 23. 

• 3 Coke, Inst. 180. 

9 Commonwealth v. Deacon, 10 Scrg. & R. 125; 3 Story, Comm, on Constit. 
§ 1802. See, also, Merlin, Rdpertoire, Souveraintd, § 5, n. 5, 6, p. 379 to 
p. 382. 

7 Commonwealth u. Green, 17 Mass. R. 515, 540, 54*1, 546, 547, 548. 
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the Supreme Court of the United States in a very recent 
case of the deepest interest. 1 


1 Holmes v. Jennison, 14 Peters, R. 540; Holmes, ex parte, 12 Venn. R. 631. 
— Mr. J ustiee Barbour maintained the same opinion in the case of Jose Ferreira 
(le Santos, 2 Broel*. R. 493. Most of the reasoning on each side will be found 
very fully collected in the case of The matter of Washburn, 4 Johns. Ch. R. 
106; that of Commonwealth v. Deacon, 14) Serg. & Rawle, 125; Holmes v. 
Jennison, 14 Peters, R. 540 to 598; and that of Rex v. Ball, 1 Amor. Jurist, 

297. The latter case is the decision of Mr. Chief Justice Reid of Canada. 

• 

See In re Joseph Fisher, Stuart’s Can. R. 245. See, also, t Amer. State 
Papers, 175; Commonwealth v. De Longehamps, 1 Dali. Ill, 115; United 
States v. Davis, 2 Sumner, R. 482, 486. The subject respecting the restitution 
by our government or extradition of fugitives from justice from a foreign coun¬ 
try, has been brought at various times before our government. . The various 
cases, and the opinions of the law officers, will be found collected in the Exec¬ 
utive Documents, House of Repr. No. 199, 26th Congress, 1st Session, 1840; 
Report df Secretary of State,wof May, 1840. Mr. Wirt, in his able opinions 
as Attorney-General, denies the right and duty. [As to the mode of pro¬ 
cedure, and practice upon a warrant for a fugitive from justice, see Smith, ex 
parte, 3 McLean, 121. In re Metzger, 5 New York Legal Obs. 88 ; 1 Barbour, 
248; 5 How. 176; In re Hayward, 1 Sandf. 701.] 
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CHAPTER XVII. 

EVIDENCE AND PROOFS. 

* § 629. We come in the last place to the consideration 
of the operation of foreign laws in relation to evidence 
and proofs. And, here, independently of other more 
complicated questions, two of a very general nature may 
arise. In the first place, what rule is to prevail, as to the 
competency or incompetency of witnesses ? Is the rule 
of the law of the country where the transaction to which 
the suit relates, had its origin, to govern, or the law of 
the country where the suit is brought ? In the next 
place, what is the rule which is to prevail in the proof of 
written instruments ? In other words, in w T hat manner 
are contracts, instruments, or othef acts made or done in 
other countries to be proved ? Is it sufficient to prove 
them in the manner and by the solemnities and prdt>fs 
which are deemed sufficient by the law of the place 
where the contracts, instruments, or other acts, were exe¬ 
cuted ? Or is it necessary to prove them’ in the manner 
and according to the law of* the place where the action 
or other judicial proceeding is instituted? 

§ 630. Various cases may be put to illustrate these 
questions. A contract or other instrument is executed 
and recorded before a Notary Public in a foreign coun¬ 
try, in which by law a copy of the contract or other in¬ 
strument certified by him is sufficient to establish its 
existence and genuineness; would that certificate be ad¬ 
missible in the courts of common law of England or 
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America to establish the same facts? 1 Again; persons 
who are interested, and even parties in the very suit, are 
in some foreign countries admissible witnesses to prove 
contracts, instruments, #nd other acts, material to the 
merits of the suit; would they be admissible as witnesses 
in suits brought in the courts of common law in England 
and America, to prove the lik§ facts in relation to con¬ 
tracts, instruments, or other acts, made or done in such 
foreign countries, material to the suit ? These are ques-* 
tions more easily put, than satisfactorily answered upon 
principles of international jurisprudence. 

§ G30 a. Similar considerations may arise in respect to 
the rules as to presumptions de facto and dejure, which 
may be different in different countries. Thus,*for exam¬ 
ple, the title to movable property may depend upon the 
question of survivorship of one of two persons, who both 
died under the like circumstances; as, for example, on 
board a ship which foundered at sea, or was totally lost 
with all her crew by shipwreck. Now, different coun¬ 
tries may, and probably do, adopt different presumptions, 
as to the survivorship in such calamitous circumstances, 
founded upon considerations of the age, or sex, or other 
natural or even artificial grounds of belief or presump¬ 
tion. 2 What rule, then, is to be adopted ? The law of 
the place of domicil of the parties, or the law of the 
forum where the suit is instituted? On one occasion, 
when a question of this very nature was before* him, a 
late learned Judge (Sir William Grant) said: “ There are 


1 See Mascardus, De Probat. Vol. 2, Conclus. 927, n. 4 to n. 8, p. 336, [455, 
edit. 1731.] 

* See Fear lie’s Posthum. Works, 38; The Case of Gen. Stanwix and Daugh¬ 
ter; Code Civil of France, art 720, 721, 722; 4 Burge, Comm, on Col. and 
For. Law, Pt 1, ch. 3, § 5, p. 152, 153. 
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many instances in which principles of law have been 
adopted from the civilians by our English Courts of Jus¬ 
tice ; but none that I know of, in which they have 
adopted presumptions of fact from the rules of the civil 
law.” 1 

l ___ « 

§ 630 b. There are certain rules of evidence which 
may be affirmed to be generally, if not universally, rec¬ 
ognized. Thus, in relation to immovable property, inas¬ 
much as the rights and titles thereto are generally admit¬ 
ted to be governed by the law of the situs , and as suits 
and controversies touching the same ex diredo properly 
belong to the forum of the situs , and not elsewhere, it 
would seem a just and natural, if not an irresistible con¬ 
clusion, that tfie law of evidence of the situs touching 
such rights, titles, suits, and controversies, must and ought 
exclusively to govern in all such cases. 2 So, in cases re¬ 
lating to the due execution of wills and testaments of 
immovables, the proofs must and ought to be according 
to the law of the situs. So in respect to the due execu¬ 
tion of wills and testaments of movables, as they are 
governed by the law of the domicil of the testator, the 
proofs must and ought to be according to the law of*his 
domicil. By the present law of England, a will or testa¬ 
ment of movable property, in order to be valid, must be 
executed in the presence of two witnesses. If, then, an 
Englishman, domiciled in England, should make liis will 
in England, in the presence of one witness only, that will, 
could not be admitted to proof in Scotland to govern 
movable property situate there. 3 The like rule would 
apply to a case where the will was executed in the pres- 


1 Mason v. Mason, 1 Meriv. R. 308, 312. 

* See Tulloch v. Hartley, 1 Y. & C. New Cas. in Ch. 114, 115. 
8 Yates v. Thomson, 3 Clark & Finnell. 544, 576, 577. 
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ence of two witnesses, both or either of whom were in¬ 
competent by the law of ]£pgland, although competent 
by the law of Scotland. 

§ 031. Similar principles may well be applied to many 
other cases. There are ^certain formalities of proof, 
which are required by the laws of foreign countries in 
regard to contracts, instruments, and other acts which are. 
indispensable to their validity tliere; and these are there¬ 
fore held to be of universal obligation ; and must be duly, 
proved in every foreign tribunal, in which they are in 
litigation, before any right can be founded on them. 1 , An 
illustration of this doctrine may be drawn from the 
known rule of the common law, that a bill of exchange 
upon its dishonor must be protested before*a notary ; and 
if not proved to be so protested, no remedy can be had 
against the drawer or indorsers. 2 3 Another illustration 
may be drawn from the registration of deeds and other 
instruments, which cannot be given id evidence unless 
proved to be duly registered according to the Lex loci rci 
slice. Another illustration may be drawn from cases of 
contract under the statute of frauds, which must be in 
writing, and must state a good consideration, in order to 
be valid in point of legal obligation or evidence. 8 An¬ 
other illustration may be drawn from the known doctrine 
as to stamps, by which it is held, that no instrument can 
be given in evidence unless it is properly stamped. 4 * * In 
all these cases the proper proofs must doubtless be given 
in conformity with the local law. 8 And if the proofs are 


1 See Trasher v. Everhart, 3 Gill & Johns. R. 234, 242 ; ante,'§ 2G0 to § 2C3. 

* See Bryrlen r. Taylor, 2 Harr. & Johns. 396 ; ante, § 2C0 a, § 360, 361 ; 
Wilcox v. Hunt, 13 Peters, R. 378. 

3 Ante, § 262, § 262 a. 

4 , Ante, § 260. 

6 Ante, § 260, 260 a,§ 360, S61, § 363 to § 373. 

CONFL. 84 • 
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given in $ie mode which the local law requires, there is 
some difficulty in asserting that such proofs ought not to 
be deemed everywhere a full authentication of the instru¬ 
ment. 1 * 

t 

* § 632. Boullenois divides the c formalities of acts into 
several classes; those.which are required .before the act 
quoc requiruntur ante factum ; those which are required at 
the time of the act; quee requiruntur in facto ; and those 
which are required afterwards; quw requiruntur ex pod 
facto? But a more important distinction in his distribu¬ 
tion is of the formalities at the time of the act, which he 
denominates the formalities of proof, [formalites protmntcs) 
and those which are substantial and intrinsic formalities. 3 4 
Among the fohner he includes those which respect the 
number of witnesses who are to witness the execution of 
the act, their age, and quality, and residence, and the 
date and place of the act. And here he holds, that as to 
the formalities of proof r the maxim applies : Solcmuifates 
testimoniales non sunt in potestate conirahentium, sed in potestaie 
juris* Solemnitates sumendee sunt ex consuetudinc loci, in quo 
res et actus geritur? 

§ 632 a . Mascardus holds a similar opinion; and says, 
that an act, executed before a notary in any place, if 
duly executed according to the law of that place, and 
valid as a notarial act, ought to be held of the same obli¬ 
gation and validity in every other place. Unde jus proba- 
iionisy oHum a principio, non toltitur mutatione loci? Paul Voet 


1 Sco Ersk. Inst. B. 3, tit. 2, §39, 40. 

* I Boullenois, Observ. 23, p. 491. 

* Ibid. p. 402, 498, 506, &c. 

4 Ibid. p. 49M^$ ; ante, § 260 

* Ibid. 

* Mascard. De Frobat. Conclus. 927, Tom. 2, p. 836, 337, [454, 455, edit. 
1731,] n. 4 to n. 14; ante, § 260 a. 
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appears to entertain a different opinion; and he puts thfc 
case, whether, if an instrument were executed in one 
place before a notary, who by the Lex loci is competent 
for that purpose, the validity or force of that instrument 
would extend to anothej* place, where the notary would 
be deemed incompetent, so that he could not there give 
public authenticity to the instrument. Quid si tamen in 
iino loco fad inu sit instrumentnm coram noiano , qui ibidem est 


habilis , an extendetur vis ittim instrumenti ad alium locum , ubi. 


censciur inhabilis , sic id publicum ibidem nequeat facere iustru- 
mentum} After giving the opinions of several jufists in 
the affirmative, he proceeds to give his own to this effect; 
that it is not so much a question of solemnities as of the 
efficacy of proof, which, although it may he sufficient in 
one place, may not be so everywhere; and that the tri¬ 
bunal of one country cannot give such validity and force 
to any instrument, as that it shall have operation else¬ 
where. 2 


0 

1 P. Voel, do Stat. § 10, ch. 1, n. 11, p. 287, 288, edit. 1715; Id. p. 347, edit. 
16G1. 

■ 1\ A T oet, do Stat. § 10, eh. 1, n. 11, p. 287, 288, edit. 1715 ; Id. p. 347, edit. 
1GG1. His language is: Quid si tamen in uno loco factum sit instrumentum 
coram notario, qui ibidem est habilis, an extcndetur vis illius instrumenti, ad 
alium locum, ubi eensetur inhabilis, sic ut publicum ibidd nequeat facere in- 
strumentum ? Sunt qui id adfirmant. Quasi lo<jj consuetudo, dans robur scrip- 
tura?, cliam obtineat extra territorium. Sunt qui id idco adfirmant, quod non 
tarn dc habilitate et inhabilitate notarii laboremus, quam de solcmnibus. Quod 
si verum foret, res extra dubitationis aleam esset collocata. Vcrum, ut quod 
res est dicam cxistumcm hie agi, non tam de solcmnibus, quam probandi eflica- 
ei:l; qua? licet in uno loco sufliciens, non tamen ubique locorum; quod judex 
unius territorii nequeat vires tribuere instrumento, ut alibi quid operetur 
Iliac etiam mandatum ad lites, coram notario et testibus hie sufficienter factum, 
non tamen crit validum in Gclrisa partibus, ubi notarii non adinittuntur, ut 
coram lege loci, hie confcetum esse oporteat, quo in Geldrift sortiatur c (Tectum. 
Quciiiadntodum cnim personam non subditam, non potest quis alibi inhabili- 
tare; ita nee personam subditam potest alibi facere habilem. P. Voet, ub l 
supra. 




100 CONFLICT OF LAWS. [CH. XVII. 

C , 

§&33. Paul Voet, also, in another place, speaking upon 
the subject of the operation of the Lex fori, as to tho 
modes of proceeding in suits, uses the following language. 
Si <lc probalionibus, et quidem testibus ; sic eas adliibcbU , sic ex - 
aminabit hosce, pvut exigit foi'um jiiflicis, ubi producuntur. Si 
do instrumcnlis ; sic exhibenda , sic edenda , id feH loci statutum, 
ubi cxhibcniur, vel cduntur} The generality of these ex¬ 
pressions must lead us to the conclusion, that he was of 
opinion, that the modes of proof and the law of evidence 
of the Lex fori ought tq regulate the proceedings in all 
suits, whether these suits arose from foreign contracts, or 
instruments, or other acts, or not. But perhaps he may 
have intended to give them a more limited application. 2 • 

§ G34. Bouhler states a case, where a suit was brought 
in France by an Englishman against another person for 
money supposed to be lent by him to the latter; and he 
offered proof thereof by witnesses It was objected, that 
by the Ordinance of Moplins (art. 54), such parol proof 
was inadmissible. But the Court admitted it upon the 
ground, that the law of England, t where the contract 
was made, admitted such parol proof, and therefore it was 
admissible in a controversy on the contract in France. 
Bouhier holds tho decision to be correct, if the contract 
was made, as he supposes it to have been, in England. 3 

f 

1 P. Voct, do Stat § 10, ch. 1, n. 9, 10, p. 287, edit 1713 ; Id. p. 317, edit. 
1661. 

2 Erskine, in his Institutes, says, that in suits in Scotland with foreigners 
upon obligations made in a foreign country, they may prove payment or extin¬ 
guishment lege loci. If, for instance, the law of the foreign country allows tho 
payment of a debt constituted by writing to be proved by witnesses, that man- 
net* of proof will also be allowed by the Scottish courts as buffieient for extin¬ 
guishing such debt, although by the Scottish law obligations, formed by writing, 
arc not extfnguishable by parol evidence. Ersk. Inst. C. 3, tit. 5, § 7. This 
seems a mixed case of the law of the place governing as to the discharge of' 
contract*., and also of the mode of proof of tho discharge. 

. 3 1 Iiouhier, Cout de Bourg. ch. 21, § 205, p. 415. See, also, Strykius, Tom. 

2, Diss. 1, eh. 3, § 18 to § 25, p. 21, 27. 
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§ 634 a. Upon this subject it is not perhaps possible io 
lay down any rules which .ought to be* or even *which 
can be applied to all.cases of evidence. Generally speak¬ 
ing, it seems true that .neither the Lex loci contractus nor 
the Lex loci domicilii , is applicable to the course of proce¬ 
dure ; but the course of procedure ought to be according 
to the law of the forum, whejfe the suit is x instituted. 1 
And perhaps it may be stated as a general truth, that the 
admission of evidence and the rules of evidence are 
rather matters of procedure than matters attaching to 
the rights and titles of parties under contracts, deeds, and 
other instruments; and therefore they are to be gov¬ 
erned by the law of the country where the Court sits. 
But, then, (as has been well observed *by an eminent 
judge,) in all questions of international jurisprudence it 
is easy to say how things are here and there when there 
is very great difference between the points; but when 
we come to the confines, and •when one province runs 
into the other, then arises the difficulty, and then we get 
inter apices juris? There may be cases which at once par- 


1 Sec Yates v. Thomson, 8 Clark & Fjnnell. R. 577, 580 ; Don v. Lippmann, 
5 Clark & Finnoll. R. 1, 14, 15, 16; Bain v. Whitehaven & Furness Junction 
11. Co., .‘I House of Lords Cases, 1, 19. 

s Lord Brougham, in Yates v. Thomson, 3 Clark & Finncll. 577, 580. — 
Lord Brougham on this occasion said (it being § case where a question arose 
in Scotland upon the interpretation of a will made in England): “ It is on all 
bands admitted, that the whole distribution of Mr. Yates’s personal estate must 
be governed by the law of England, where he had his domicil through life,' 
and at the time of his decease, and at the dates of all the instruments executed 
by him. Had he died intestate, the English statute of distributions, and not 
the Scotch law of succession in. movables would have regulated the whole 
course of the administration. His written declarations must, therefore, be 
taken with respect to the English law. I think it follows from hence, that those 
declarations of intention, touching that property, must bo construed as we 
should construe them here by our principles of legal interpretation. Great 
embarrassment tnay no doubt arise from calling upon a Scotch Court to apply 
the principle® of English law to such questions, many of those principles being 

84* 
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take of the nature of the law of evidence, and also of 
the substance of the weightier matters of international 
jurisprudence. 1 


among the most nice and difficult known in oar jurisprudence. The Court of 
Session may, for example, be required to decide, whether an executory devise 
is void as being too remote, and to apply, for the purpose of ascertaining that 
question, the criterion of the gift passing or not passing, what would be an 
estate in the realty, although in the language of Scotch law there is no such 
expression as executory devise, and within the knowledge of Scotch lawyers 
no such thing as an executory estate tail. Nevertheless, this is a difficulty, 
which must of necessity be grappled with,' because in no other way can the 
English law be applied to personal property situated locally within the juris¬ 
diction of the Scottish forum; and the rule, which requires the law of the domi¬ 
cil to govern succession to such property, could in no other way be applied 
and followed Qut. Npr am I aware that any distinction in this respect has ever 
been taken between testamentary succession and succession ab intestate, or 
that it has been held either here or in Scotland, that the Court's right to regard 
the foreign law was excluded, wherever a foreign instrument had been exe¬ 
cuted. It is [therefore my opinion, that in this as in other cases of the like 
description, the Scotch Court must inquire oft the foreign law as a matter of 
fact, and examine such evidence a^. will show how in England such instruments 
would bo dealt with as to construction. I give this as my opinion upon prin¬ 
ciple, for I am not aware of the question ever having received judicial deter¬ 
mination in either country. But here I tliitVjc the importing of the foreign 
code (sometimes incorrectly called the comitas) must stop. What evidence the 
Courts of another country would receive, and what reject, is a question into 
which I cannot at all see the necessity* of the Courts of any one country enter¬ 
ing. Those principles, which regulate the admission of evidence, are the rules, 
by which the Courts of every country guide themselves in all their inquiries. 
The troth with respect to men’s actions, which/orm the subject-matter of their 
inquiry, is to be ascertained according to a certain definite course of proceed¬ 
ing, and certain rules have established, that in pursuing this investigation some 
^ things shall be he&rd from witnesses, others not listened to; some instruments 
shall be inspected by the judge, others kept from his eye. This must evidently 
be die Bame course, and governed by the same rules, whatever be the subject- 
matter of investigation. Nor can it make any difference, whether the tacts, 
concerning which the discussion arises, happened at home or abroad; whether 
they related to a foreigner domiciled abroad, or a native living and dying at 
home. As Well migjhfc it be contended, that another mode of trial should be 
adopted, as that another law of evidence should be admitted in such cases. 

' * ^ * > 

1 Ibid. And see Pickering v. Fisk, 6 Vermont R. 108, Phelps, J. 
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§ 635. There are very few traces to be found in the 
Reports of the common law of any established doctrihes 


Who would argue, that in a question like the present the Court of Session 
should try the point of fact by a jury according to the English procedure, or 
should follow the course pf our dispositions or interrogatories in courts of 
equity, because tlfe testator was a domiciled Englishman, and because those 
methods of trial would be applied to his case, were the question raised here V 
The answer is, that the question arises in the Court of Session, and must be 
dealt with by the rules which regulate inquiry there. !Now, the law of mi- 
deuce is among the chief of these rules; nor let it be said, that there is any 
inconsistency in applying the English rules'o^eonstruction and the Scotch ones 
of evidence to the same matter, in investigating f.iets by one law and intention 
by another. The difference is manifest between the two inquiries: for a per¬ 
son’s meaning can only be gathered from assigning, that he intended to use 
words in the sense affixed to them by the law of the country he belonged to at 
the lime of framing his instrument. Accordingly, where the question is, what 
a person intended by an instrument relating to the conveyance of real estate 
situated in a toreign country, and where the lex loci rei sit® must govern, we 
decide upon his meaning by that law, and not by the law of the country where 
the deed was executed, because we consider him to have had that foreign law 
in his contemplation. The will of April, 1828 , has not been admitted to pro¬ 
bate here; it has not even been offered ft* proof, so that there is no sentence, 
of any court of competent jurisdiction upon it either way. But iu England it 
would never be received in eyjdence nor seen by any Court; neither would it 
have been seen if it had been proved ever so formally. Our law holds the 
probate as the only evidence of a will of personalty, or of the appointment of 
executors; in short, of any disposition which a testator may make, unless«it 
regards his real estate. Can it he said, that the Scotch Court is hound by this 
rule of evidence, which, though founded upon views of convenience, and for 
any thing I know well devised, is yet one which must be allowed to he exceed¬ 
ingly technical, and which would exclude from the view of the Court a subse¬ 
quent will, clearly revoking the one admitted to probate ? The English Courts 
would never look at this will, although proof might be tendered, that it had 
come to the knowledge of the party on the eve of the trial. A delay might bo 
granted to enable him to obtain a revocation of the probate of the former will. 
It is absufd to contend, that tlfe Cotart of Session shall admit all this techni¬ 
cality of procedure into its course of judicature, as often as a question arises 
upon the succession of a person domiciled in England, Again, there are cer¬ 
tain rules just as strict, and many of them not less technical, governing the 
admission of parol evidence with us. Can it be contended, that, as often as 
an English succession comes in question before the Scotch Court, witnesses 
are to be admitted or rejected upon the practice of the English Courts; nay, 
that examination and cross-examination arc to pi’oeeed upon those rules of our 
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on this subject. We have already seen in regard to wit¬ 
nesses generally, that their competency is. governed in 


practice., supposing them to be (as they may possibly be) qititc different from 
the Scotch rules? This would be manifestly a source of such inconvenience 
as no Court ever could get over. Among othci* embarrassments equally inex¬ 
tricable there would be this; that a host of English lawyers ihust always be in 
attendance on the Scotch Courts, ready to give evidence, at a moment’s notice, 
of what the English rules of practice* ai*e touching the reception or refusal of 
testimony, and the manner of obtaining it; for those questions, which, by the 
supposition, are questions of mere fact in the Scotch Courts, must arise unex¬ 
pectedly during each trial, and must be disposed of on the spot in order that 
the trial may proceed. The ease %hich I should however put as quite decisive 
of this matter, comes nearer than any other to the one at bar, and it may with 
equal advantage to the elucidation of the argument, be put as arising both in 
an English and in a Scotch Court, By our English rules of evidence no 
instrument proves itself unless it be thirty years old, or is an office copy, au¬ 
thorized by law to be given by the proper officer, or is the London Gazette, 
or is by some special Act made evidence, or is an original record of a Court 
under its seal, pr an exemplification under seal, which is quasi a record. By 
the Scotch law all instruments prepared and witnessed according to the provis¬ 
ions of the Act of 1 C 81 arc probative writs, and may be given in evidence 
without any proof. Now, suppose a will of personalty or Any other instrument 
relating to personal property, attested by two witnesses and executed in" Eng¬ 
land according to the provisions of the Scotch Act, as tendered in evidence 
before the Court of Session ; it surely never will lie contended that the learned 
Judges, on being satisfied, that the question relates to English personal succes¬ 
sion, ought straightway to examine what is the English law of evidence, and to 
require the attendance of one or other of the subscribing witnesses, where the 
instrument is admissible by the Scotch law as probative. Of this *1 can ha\ e 
no doubt But suppose the question to arise in England, and that a deed is 
executed in Scotland according to the Act of 1081 , by one domiciled here, 
would any court here receive it*as proving itself, being only a year old, with¬ 
out calling the attesting witnesses; it would have a strange effect to hear the 
circumstance of there being two subscribing witnesses to tbe instrument, which 
makes it prove i I self in the Parliament House of Edinburgh, urged in West¬ 
minster Ilall as the ground of its admission, without any parol testimony. The 
Court would inevitably answer, ‘ two witnesses; — then, because there are wit¬ 
nesses, it cannot be admitted, but they must, one or other of them be called to 
prove it..’ The very thing that makes the instrument prove itself 'fn Scotland, 
makes it in England necessary to be proved by witnesses. I have, therefore, 
no doubt wliatover, that the rules of evidence form no part of the foreign law, 
according to which you are to proceed in disposing of English questions arising 
in Scotch Courts.” ' 




EVIDENCE AND PROOFS. 


cri. XVII.] 


1005 

* 


common cases by the Lex fori} But, suppose the only 
witness to a contract, written or verbal, was incompetent 
on account of intercut by the common law, but compe¬ 
tent by the law of the place of the contract; in a suit in 
a tribunal of the comipon law on the contract, ought his 
testimony to.be rejected ? Again, suppose that the books 
of account of merchants, which*(as is well known 1 2 ) are 
by the laws of some States admissible, and by those of 
other States inadmissible, as evidence, are offered in the 
forum of the latter to establish debts contracted in the 
former; ought they to be rejected? 3 

§ 685 a. Cases, vice verm, may easily be put, which will 
present questions quite as embarrassing. Thus, for exam¬ 
ple, let us suppose the case of a crime, committed on board 
an American ship on the high seas by a white man, or upon 
a white man, and the principal witnesses of the offence are 
black men, either free or slaves; and suppose, (as is or may 
be the fact,) that in the slave,-holding States black men 
arc (fompetent witnesses only in cases in which black men 
are parties, and not incases where white men are parties; 
and in the non-slave-holding States black men are in all 
cases competent witnesses. If the offender is appre¬ 
hended and tried for that offence before a Court of the 
United States in a slave-holding State, would the black 


1 Ante, § G21 to § G23. 

3 Sec Pothier on Oblig. P. 4, eh. 1, art. 2, § 4, n. 719 ; Cogswell e. Dollivcr, 

2 Mass. R. 217; 1 Starkie on Evid. Pt. 2, § 130, 131 ; Strykius, Tom. 7, Diss. 

Vch. 4, § 5. • 

8 Upon this very point foreign jurists have delivered opposite opinions, as 
appears from Hertius, who, however, abstains' from giving any opinion on the 
subject. 1 Ilertii, Opera, Do Collis. Leg. § 4, n. 68, p. 152, edit. 1737 ; Id. p. 
214, edit. 1716 ; 4 Burge, Comm, on Col. and For. Law, Pt. 2, oh. 3, § 5, p. 
153. Paul Yoet thinks they are to be deemed primu facie evidence, but not 
conclusive.' P. Yoet, Die Stat. § 5,.ch. 2, n. 9, p. ICO, edit. 1715 ; Id. p. 183, 
edit. 1661. 
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men be witnesses or not ? If not there, would they be 
witnesses in the case, if the trial were in a non-slave-hold¬ 
ing State ? In other words, will the rules of evidence in 
such a case, in the Courts of the United States, depend 
upon the rules of evidence in the State where the trial is 
had ? If hot, then what rules of evidence are to prevail ? 
The answer in the present state of our law cannot be 
given with entire confidence, as to its accuracy and uni¬ 
versality of adoption. 

§ G35 b. Lord Brougham, in a recent case, where the 
question was much considered, both as to the law of pro¬ 
cedure and the rules of evidence on foreign contracts, 
sued in another country, used the following language. 
u No one will contend in terms, that the foreign rules of 
evidence should guide us in such cases; and yet it is not 
so easy to # avoid that principle in practice, if you once 
admit, that though the remedy is to be enforced in one 
country, it is to be enforced according to the laws which 
govern another country. Look to the rules of evidence, 
for example. In Scotland some instruments are proba¬ 
tive ; in England, until after the lapse of thirty years, 
they do not prove themselves. In some countries forty 
years are required for such a purpose ; in others thirty 
are sufficient. How, then, is the law to be ascertained, 
which is to govern the particular case ? In one court 
there must be a previous issue of fact; in another there 
need be no such issue. . In the latter, then, the case must 
be given up as a question of evidence. Then come to 
the law. The question, whether a parol agreement is to 
be given up, or can be enforced* must be tried by the 
law of the country, in which the law is set in motion to 
enforce the agreement. Again, whether payment is to 
be presumed, or not, must depend oft the law of that 
-country; and so must all questions of the admissibility 
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of evidence ; and that clearly brings us home to the 
question on the Statute of Limitations. Until the Act of 
Lord Tenterden, a parol agreement or promise was suf¬ 
ficient to take the case, out of the Statute of Limitations ; 
but that has never been the case in Scotland. It is not 
contended Irere, that the practice of England is applica¬ 
ble to Scotland, but these are. illustrations of the incon¬ 
venience of applying one set of rules of law to an instru¬ 
ment, which is to be enforced by a law of a different 
kind.” 1 

§ 035 c. In many foreign countries original contracts, 
deeds, conveyances, and other solemn instruments are 
often written in the public books of notaries public, and 
executed and registered and kept there, and are not 
allowed to be given out to the parties; but certified 
copies only thereof are delivered to the parties, and these 
copies are deemed in such countries admissible evidence 
in all suits to establish and prove such original pajTers 
and documents. The question has arisen in England, 
whether such copies, : so certified, are admissible, either as 
original, or as secondary evidence in suits pending' in the 
English Courts. It has been held, that they are not; at 
least, not without proof, that they were made at the time 
of entering and registering the original paper, and in the 
presence of the parties, although they were admissible in 
the country where the originals were executed. The 
ground of this decision seems to have been, that the 
rules of evidence of the foreign country were not to be 
followed, but the rules of evidence of England; and by 
the law of England copies of original documents were 
not admissible under such circumstances, unless proved 


1 Don v. Lippmann, 5 Clark & Finncll. p. 15; Id. p. 17. Sec Yates v. 
Thomson, 3 Clark & Finncll. 544. 
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by some witness, who had compared them with the origi¬ 
nal, as in common cases. 1 So, upon the like ground, it 
has been held, that copies of a judgment of the Supreme 
Court of Jamaica, signed by the Clerk thereof are not 
admissible evidence in a suit in England, although such 
copies would be admissible in Jamaica. 2 

§ 035 d. By the old law of Louisiana, in case the party 
formally disavowed his signature to an instrument, proof 
thereof was required to be made by experts. 3 In a case, 
where a written paper or receipt was executed in the 
State of Mississippi, and a suit brought thereon in Louisi¬ 
ana, and the signature was disavowed; the question arose, 
whether the proof of the signature in such a case was to 
be made by experts, or might be made by witnesses, as 
was the law of Mississippi. The Court on that occasion 
said: “ In treating of the third and last question,” (that 
is, the question ndw under consideration,) “it is proper to 
observe, that we believe it to be admitted as a principle, 
in all tribunals, that the Lex loci , or law of the country 
where the contract is made, ought ip govern in suits com¬ 
menced in any other country on such contracts; and it 
does appear by a law of the Partidas , that this principle 
extends even to the proof of the contract, expressed in 
general terms, which might perhaps be applied to the 
mode of proving facts, as well as to the amount of evi¬ 
dence necessary to their verification. But it is unneces- 


1 Brown r. Thornton, 6 Ad. & Ellis, 185. 

a Appleton v. Lord Braybrook, 6 Maule & Selw. 34; Black v. Lord Bray- 
brook, 6 Maule & Selw. 39. In a recent ca^a Vico Chancellor Bruce held, 
that a copy of a deed of real estate in Jamaica taken from the Registry in 
Jamaica, in Which it is required to be recorded, was good evidence in Chancery 
in England ip a suit) where it was pertinent, although it was a copy of a copy, 
i. e. of the registered deed, because it would be admissible in evidence in 
Jamaica. Tulloch v. Hartley, 1 Y. & Coll. New Cas. Ch. 114,* 115. 

* Code of Louis. 1809, art. 226. . g 
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sary to determine this point absolutely, in the present 
case, because there is sufficiently found in the determina¬ 
tion of the first and second questions, on which to decide 
against the opinion of Ijie Judge of the District Court.” 1 
From this language, it would seem to have been the 
inclination of* the Court to admit the evidence. 

[§ 635 e. This question was .much discussed in a very 
recent case in the House of Lords, where the rule was 
fully recognized and acted upon, that the lex fori must 
govern as to the admission of evidence, and Lord 
Brougham observed in giving judgment: “As to the 
stipulations of a contract made abroad, our courts are 
bound by foreign law, which must be to them a matter 
of fact. But it is a totally different thing as to the law 
of evidence. The law of evidence is the lex fori which 
governs the Courts. Whether a witness is competent or 
not; whether a certain matter requires ,to be proved by 
writing or not; whether a certain evidence proves a cer¬ 
tain fact or not; that is to be determined by the law of 
the country where the“question arises, where the remedy 
is sought to be enforced; and where the Court sits to 
enforce it.” 2 ] 

§ 636. In regard lo wills of personal property mad,e in 
a foreign country, it would seem to be almost a matter 
of necessity to admit the same evidence to establish their 
validity and authenticity abroad, as would establish them 
in the domicil of the testator; for otherwise the general 
rule, that personal property shall pass everywhere by a 
will made according to the law of the place of the tes¬ 
tator’s domicil, might be" sapped to its very foundation, if 

1 Clark’s Ex’or v, Cochran, 8 Martin, R. 363, 361, 362. See, also, Wilcox 
v. Hunt, 13 Peters, R. 378. 

* Bain v .Whitehaven &■ Furness R. Co. 8 House of Lords Cases, 1 , 13. 
And see Yates v. Thomson, 3 Clark & Finn. 644. 

CONFL. 85 




CONFLICT OF LAWS. 


[CH. XVII. 


1010 

the law of evidence in any country, where such property 
was situate, was not precisely the same as in the place of 
his domicil. And, therefore, parol evidence has been 
admitted in courts of common lgw to prove the manner 
in which the will is made and proved in the place of the. 
testator’s domicil, in order to lay a suitable foundation to 
establish the will elsewhere. 1 

§ 637. Passing from this most embarrassing, and as yet 
(in a great measure) unsettled, class of questions, let us 
consider in what manner courts of justice arrive at the 
knowledge of foreign laws. Are they to be judicially 
taken notice of? Or, are they to be proved as matters 
of fact ? The established doctrine now is, that no court 
takes judicial notice of the laws of a foreign country, but 
they must be proved as facts. 2 

§ 638. But it may be asked, whether they arc to be 
proved as facts to the jury, if the case is a trial at the 
common law, or as facts«to the court ? It would seem 
as facts to the latter; for all matters of law are properly 
referable to the court, and the ubject of the proof of 
foreign laws is to enable the court to instruct the jury, 
what, in point of law, is the result of the foreign law to 
be applied to the matters in controversy before them. 
The court are, therefore, to decide, what is the proper 


1 De Sobry v. De Laistrej 2 Harr. & Johns. 191, 195. Sec Yates v. 
Thomson, 3 Clark & Finnell. 544, 574. 

• See Mostyn v. Fabrigas, Cowp. 175; Male v. Roberts, 3 Esp. R. 163; 
Douglas v. Brown, 2 Dow & Clark, R. 171; De Sobry v. I?o Laistre, 2 Harr. 
& Johns. R. 193; Trasher v. Everhart, 3 Gill & Johns. R. 234 ; Brackett v. 
Norton, 4 Connect R. 517; Talbot v. Seeman, 1 Cranch, 38; Church v. 
Hubbart, Cranch, 187, 236, 237; Andrews v. Hcrriott, 4 Cowen, R. 515, 
516, note; Starkie on Evid. Ft. 2, § 83; Id. § 92; Id. Ft. 4, p. 569; Consequa 
v. Willings, Peters’s Cir. R. 229; Legg v. Legg, 8 Mass. R. 99; Robinson v. 
Danchy, 3 Barbour, 20; Tyler v. Trabue, 8 B. Monroe, 306; Tcrritt v. 
Woodruff, 19 VerauR. 182 Hosford v. Nichols, 1 Paige, R. 220. 
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evidence of the laws of a foreign country; and when 
evidence is given of those laws, the court are to judge 
of their applicability, when proved, to the case in hand. 1 
[But the construction ^iven to a foreign statute, in the 
foreign country, is a question of fact for the Jury. 2 ] 

§ G39. As lo the manner of proof, this must vary ac¬ 
cording to circumstances. The general principle is, that 
the best testimony or proof shall be produced, which the 
nature of the thing admits of j or, in other words, that 
no testimony shall be received, which presupposes better 
testimony behind, and attainable by the party who offers 
it. This rule applies to the proof of foreign laws, as well 
as of other facts. But to require proof of such laws by 

1 Dt! Sobry'r. Dc Laistre, 2 Harr. & Johns. 193, 219. But see Brackett v. 
Norton, 4 Connect. R. 517. — In Trasher v. Everhart, (3 Gill & Johns. 234, 
242) the Court said : “ It is in general true, that foreign laws are facts which 
are to be found by the juiy. But this general rule is not applicable to a case, 
in which foreign laws are introduced for the purpose^CrrftWjug the Court to 
determine, whether a written instrument is evidence. In such the evidence 
always goes in the first instftitec to the Court, whldn, if the evidence be clear 
and uncontradicted, may, and ought to decide, what the foreign law is, and, 
according to its determination on that subject, admit or reject the instrument 
of writing as evidence to the jury. It is offered to the Court to determine a 
question of law, — the admissibility or inadmissibility of certain evidence to the 
jury. It is true, that if, what the foreign law Is, be a matter of doubt, the 
Court may decline deciding it, and may inform the Jury, that if they*believe 
the foreign law, attempted to be proved, existsj as alleged, then they ought to 
receive the instrument in evidence. On the contrary, if they should believe, 
that such is not the foreign law^ they should riyect the instrument as evidence. 
Is not foreign law offered in all cases to instruct the Court in matters of law, 
material to the point in issue ? Can the Court properly leave it to the jury to 
find out, what the law is, and apply it to the case ? Lord Mansfield iu Mostyn 
v. Fabrigas (Cowper, R. 174) said : “ The way of knowing foreign laws is by 
admitting them to be proved as facts; and the Court must assist the jury in 
ascertaining what the law is. In the absence of other proof, the Court will 
treat the foreign law as being like our law as to liabilities on contracts and 
interest.” Leavenworth v. Brockway, 2 Hill, N. Y. Rep. 201 ; Robinson v. 
Danchy, 3 Barbour, 20. 

.* Holman v. King, 7 Mete. 384. 
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such a species of testimony as the institutions and usages 
of the foreign country do not admit of, would be unjust 
and unreasonable. In this, as in all other cases, no testi¬ 
mony is required, which can be c shown to be unattain¬ 
able. 1 

§ 640. 'Generally speaking, authenticated hopies of the 
written laws, or of other public instruments of a foreign 
government are expected to be produced. For it is not 
to be presumed, that any civilized nation will refuse to 
give such copies duly authenticated, which are usual and 
necessary for the purposes of administering justice in other 
countries. It cannot be presumed, that an application to 
a foreign government to authenticate its own edict or 
law will be refused ; but the fact of such a refusal must, 
if relied on, be proved. But if such refusal .is proved, 
then inferior proofs may be admissible. 2 Where our own 
government has promulgated any foreign law or ordi¬ 
nance, of a public nature, as authentic, that may of ^tself 
be sufficient evidence of the actual existence, and terms 
of such law or ordinance. 3 

§ 641. In general, foreign laws are required to be 
verified by the sanction of an oath, unless they can be 
verified by some other high authority, such as the law 
respects, not less than it respects the oath of an indi¬ 
vidual. 4 The usual made of authenticating foreign laws 
(as it is of authenticating foreign judgments) is by an 
.exemplification of a copy under the great seal of a State ; 
or by a copy proved to be a true copy by a witness, who 


1 Church v. Hubbart, 2 Cranch, R. 237 ; Isabella v. Pecot,-2 Louis. Ann. R. 
391. 

* Church v: Hubbart, 2 Cranch, 237, 238. 

* Talbot v. Socman, 1 Cranch, R. 39. 

* Church v. Hubbart, 2 Cranch, R. 237 ; Brackett v. .Norton, 4 Conn. R. 
517; Hempstead v. Reed, G Conn/R. 480 j ib er v. Smith, 12 Conn. R. 384. 
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has examined and compared it with the original; or by 
the certificate of an officer properly authorized by law to 
give the copy ; which certificate must itself also be duly 
authenticated. 1 ‘ „ 

[§ 041 a . In* many American States, by express statu¬ 
tory enactment, printed copies of the statutes of any 
other State, purporting to be published by- authority, a*e 
admitted as iwimd facie evidence of such laws ; 2 and in 
some States this practice prevails, even without the au¬ 
thority of a special statute, 8 while in others, it has been 
held that, independent of such provision, foreign written 
laws can be proved only by an exemplification properly 
certified, and the printed statute-books of such State are 
not admissible. 4 But in a recent case in the Supreme 
Court of the United States, 6 a copy of the civil code of 


1 Church o. Ilubbart, 2 Cranch, It. 238 ; Packard v. Hill, 2 Wend. R. 411; 
Lincoln v. Battelle, C Wend. R. 475. % 

3 Maine Rev. Stat. c. 133, s. 47 ; Conn. Rev. Stat. c. 10, s. 131 ; Comparet 
v. Javnegan, 5 Blackf. 875. 

3 Emery v. Berry, 8 Easter} 48C, and cases cited; Barkman v. Ilopkint., 6 
English, 157; Lord r. Staples, 3 Foster, 468. 

4 Packard v. Hill, 2 Wend. 411 ; Chanoine u. Fowler, 3 Wend. 173 ; Church 
v . Hubbart, 2 Cranch, 236; State v. Twitty, 2 Hawks, 441; Bailey v. McDowell, 

2 Harring. 34; Van Buskirk v. Muloch, 3 Harrison, 184 ; Brackett v. Norton, 

4 Conn. 517; Hempstead v. Reed, 6 Conn. 480. 

[ 6 Ennis v. Smith, 14 Howard, 400. Wayne, J. said : “ It is true, that the 
existence of a foreign law, written or unwritten, cannot be judicially noticed, 
unless it be proved as a fact, by appropriate evidence. The written foreign 
law may be proved, by a copy of the law pr<jperly authenticated. The un¬ 
written must be by the parol testimony of experts. As to the manner of 
authenticating the law, there is no general rule, except this: that no proof shall 
be received, ‘ which presupposes hotter testimony behind, and attainable by 
the party.’ They may be verified by an oath, or by an exemplification of a 
copy, under the great seal of a State, or, by a copy, proved to bo a true cop} 
by a witness who has examined and compared it with the original, or by a cer¬ 
tificate of an officer, properly authorized, by law, to give the copy; which 
certificate must be duly proved. But such modes of proof as ha\e been men¬ 
tioned, are not to be considered exclusive of others, especially of codes of laws , 
and accepted histories of the law of a country. In Picton’s case, Loid Ellen-' 

85 * 
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^France, purporting to be printed at the royal press, Paris, 
and received in the course of our international Exchange, 


borough said: ‘ The beet writers furnish us with their statements of the law, 
and that would certainly be good evidence upon the same principle as that 
which renders histories admissible. There is a case, continued Lord Ellen- 
borough, in which the History of the Turkish Empire, by Cantomir, was re- 
c<*ivcd by the House Qf Lords, after«some discussion. I will, therefore, receive 
any book that purports to be a history of the common law of Spain.’ B. N. P. 
248, 219; 30 How. St Tr. 492; 2 Phil. Ey. 123; 1 Salk. 281; Morris r. 
Ilarmcr, 7 Pet 554 ; 3 Cary,' 178 ; 11 Clark & Fin. 114; Sussex Peerage Cases; 
3 Wend. 173. Lord Tcnterdcn, in Lacon v. Higgins, (3 Stark. Rep. 178,) ad¬ 
mitted a copy of the Code Civil of France, produced by the French Consul, 
who stated that it was an authentic copy of the law of France, upon which he 
acted in his office, and that it was printed at the office for printing the laws of 
France, and would be acted upon4n the French courts. In the Sussex Peer¬ 
age case, Lord Campbell said: ‘ The most authentic form of getting at foreign 
law, is to havo the book whieli lays down the law. Thus, we have had the 
Code Napoleon in opr courts. It is better than to examine a witness, whose 
memory may be defective, and who may have a bias influencing his mind upon 
the law.’ The Supreme Court of New York lias held, that an unofficial copy 
of the Commercial Code of France, could not he prdved by the French Con¬ 
sul residing at New York, though he stated it to be conformable to the official 
publications; and that it was an exact copy of the laws furnished by the 
French government to its Consul at New York* Had it been an official copy, 
and sworn to bo such, by the Consul, it would have been received in evidence, 
as tlie Irish Statutes were, in Jones v. Maffett, (5 Serg. & Rawle, 523,) where 
they were sworn to by an Irish barrister, and that ho received them from the 
King’s printer, in Ireland. In Church v. Ilubbart, (2 Cranch, 187,) this court 
said, that the edicts of Portugal, offered in evidence, would have been admissible, 
if the copies of them had been sworn to be true copies, by the American Consul 
at Lisbon, instead of bis having given his consular certificate, that they were 
true copies, because it was not one of the functions of a Consul to authenticate 
fbreigu laws in that way. The^court t.ay, 4 Tho paper offered to the court is 
certified to be a copy compared with the original. It is impossible, to suppose 
that this copy might not have been authenticated bj tho oath of the Consul, 
as well as by his certificate.’ It will be seen, that what the court required, 
was a verification 'of the original, upon oath, and that then the edicts would ha\ e 
been admissible in evidence. They were municipal edicts, too, it should be 
•remembered, and not one of those marine ordinances of a foreign nation, on a 
subject of common concern to all nations, which may, according to the manner 
of its promulgation, be read as law, without other proof. Talbot v. Socman, 1 
, Cranch, 2. The rule of this court has always boon, since those cases were de¬ 
cided, * that the laws of a foreign country, designed only for the direction of 
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with the indorsement “La Garde des Sceaux de France 
a la Cour Supreme des Etats Unis,” .was held admissible 
as evidence of the law of France.] 


its own affairs, ajc not to be noticed by other countries, unless proved as facts; 
and, that the sanction of an oath is required for their establishment, unless 
they can be verified by some other such high Authority, that the law respected 
not less than the oath of an individual/ The question in this case is, has the 
Code Civil, which was offered in evidence, a verification equivalent to the oath 
of an individual ? Opinions and cases may be found in conflict with tho ea-es 
cited, but, from a perusal of many of them, we find that they have been formed 
and decided without a careful discrimination between what should be the proof 
of foreign written and unwritten law; and when written laws, either singly or 
in statute-books, or in,codes, have been offered in evidence, without a sufficient 
authentication that they were official publications, by tho government which 
had legislated them; or when writteu laws have been offered,^properly proved 
to 1)0 official, but which wore equivocal in their terms, and in the judicial ad¬ 
ministration of which there have been, or may be, various interpretations, 
making it necessary to call in experts, as in cases of an unwritten law, to state 
how the law offered in evidence is administered in tho courts of the country of 
which it is said to bo the law. In England, until recently, it was not doubted 
that ^.foreign written law was admissible in evidence, when properly authen¬ 
ticated. But, in the Sussex Peerage case, 1844, (in 11 Clark & Finnelly, 115,) 
several of the Judges gave their opinions upon tho subject. Lord Brougham, 
in that case, differed from Lord Campbell, and said that tho Code Napoleon 
.ought not to be received in an English court, and that before it could be re¬ 
ceived from the book, that an expert, acquainted with the text and the inter¬ 
pretation of it, must be called. And so it was ruled, afterwards, by Erie, 
Justice, in 1846, in Cocks v. Purdy, (2 C. & K. 269,) in which fragments of* a 
code were.offcred as evidence. But his Lordship’s opinion, and tho case of 
Clark v. Purdy, must be taken, subject to the^facts upon which the point arose. 
In the first, it was, whether Doctor Wiseman, who had been called as a wit¬ 
ness, could refer, whilst giving his evidence of the law of Home on the subject 
of marriage, to a book, whilst it was lying by him. In the other .case, frag¬ 
ments of laws were offered. This point had been settled by Lord Stowell, in 
Dalrymplo v. Dalrymple, 2 Ilagg. 54. Lord Brougham again expressed the 
same opinion, in his sketch of Lord Stowell, in tho second series of the States¬ 
men of tho Time of Geo. III., 76. But Lord Langdale, who also sat with the 
other Judges, in the Sussex Peerage Case, gave the rule, with its qualifications, 
in the case of the Earl of Nelson v. Lord Bridport, 8 Boav. 527. After stating 
the rule, coincidently with the opinion of Lord Brougham, lie says: ‘ Such I 
conceive to be the general rule, but the case to which it is applicable admits 
of great variety, -Though a knowledge of foreign layvs is not to be imputed to 
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§ 642. Bi^t foreign unwritten laws, customs, ftnd usages, 
may be^proved,. and indeed must ordinarily- be proved, 


the judge, you may impute to him such a knowledge of the general art of 
reasoning, as will enable him, with the assistance of the bar, to discover yhere 
fallacies arc probably poncealed, and m what cases he ought to require testi¬ 
mony more or less strict. If the utmost strictness was required, in every case, 
justice might often stand still; and I %m not disposed to say that there may not 
be eases, in which the judge may not, without impropriety, take upon himself 
to construe the words of a foreign law, and determine their application to the 
ease in question; especially, if there should be a variance or want of clearness 
in the testimony.’ Notwithstanding the differences in the cases cited, we think 
that the true rule in respect to the admissibility of foreign law in evidence, 
may be gathered from them. In our view it is this, that a foreign written law 
may be received, when it is found in a statute-book, with proof that the book 
has been officially published by the government which made the law. Such is 
the foundation of Lord'Tenterden’s ruling, in Lacon v. Higgins, 3 Starkie’s 
Rep. 178. The case in 5 Serg. & Rawle, 528, has the same basis. Though 
there are other reasons for the admission of the laws of the States into the 
courts of the United States as evidence, when they are officially published, yet 
they are only received when the genuineness of the publication is apparent. 
This court has so ruled in Hind v. Vattier, 5 Peters, 398, and in Owings v. 
Hull, 9 Peters, C07-C25. It is true that we are called upon, as judges, ad¬ 
minister the laws of the States in the courts of the United States, and that 
the States of the Union are not politically foreign to each other, but there is 
no connection between them in legislation, and we only take notice of tbeir 
laws judicially, when they arc found in the official statute-books of the State. 
With these views, it remains for us to show that the Code Civil, offered in evi¬ 
dence in this case by the complainants, to prove their right to the succession.of 
the intestate estate of General Kosciusko, is authenticated in such a way that 
it may be received by the eourt for the purpose for which it was offered. It 
was sent to the Supreme Court, ip the course of our national exchanges of laws 
with France. It is one of the volumes of the Bulletin des Lois h Paris L’ im- 
primcric royals, with this indprsement, ‘ Les Garde des Sceaux de France h la 
Court Supreme Des Ktats Unis/ Congress has acknowledged it by the act, 
and thb appropriation which was given to the’ Supreme Court to reciprocate 
the donation. We transmitted to the Minister of Justice official copies of all 
the laws, resolutions, and treaties of the United Statos, and a complete series" 
of the decision^ of this court We do not doubt, whenever the question shall 
occur in the courts of France, that the volumes which were sent by us will be 
considered sufficiently authenticated to be used as evidence. The gift and the 
reciprocation of it, are the fruits of the liberal age in which we live. We hope 
for a continuance of such exchanges between France and the United States, 

, and for a likq intercourse with all nations. Business men, jurists, and states- 
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by parol evidence* The usual course is' to mak^such 
proof by the testimony of competent witnesses, instructed 
in the laws, customs, and usages under oath. 1 [The 
knowledge required of the witness must, it seems, have 
been acquired by actual experience and practice in the 
foreign country, and not by mere theoretical instruction 
in a foreign University. 2 ] * Sometimes, however, certifi¬ 
cates of persons in high authority have teen allowed as 
evidence without other proof. 3 [And it has been thought 
that the peculiar relation in which the American States 
stand to the common law of England might require some 
modification of the rule first above laid down; 4 and in 
Louisiana, it has been held that the Courts of that State 
would not require proof of the common law, but would 
gather it from the most authentic books and treatises on 
that subject. 6 ] 

§ 643. It seems that the public seal of a foreign sover- 


incn, will readily appreciate its advantages. Tt will save much time and ex¬ 
pense when questions occur in the courts of different nations, involving the 
rights of foreigners, if the written laws of every nation were verified in all of 
them, by certified official publications to tho governments of each. In the now 
rapid transit of persons and property, out of the sovereignties to which they 
belong, into tho different parts of the world, such a verification would often 
speed and save the rights of emigrants, sojourners, ami merchants. We think 
that the Code Civil, certified to tho court as it is, is sufficiently authenticated 
to make it evidence in this suit, and that it wolihl be so in any other case in 
which it may be offered.”] 

1 Church v. Hubbart, 2 Ci’anch, R. 237 * r Regina v. Povey, 14 Eng. Law & 
Eq. R. 549 ; Dalrymple v. Dairymple, 2 llagg. R. Appx. p. 15 to 144 ; Brush 
v. Wilkins, 4 Johns. Ch. R. 520; Kenny v. Clarkson, 1 Johns. 385, 394; Hos- 
ford v. Nichols, 1 Paige, 220; Isabella v. Pecot, 2 Louis. Ann. R. 891 ; Baron 
l)e Bodis’ Case, 8 Q. B. R. 208; Mostyn v. Fabrigas, Cowper,,R. 174. 

8 , Bristow v. Secquewille, 19 Law Journ. Ex. 289. But see Vanderdonekt v. 
Thellusson, Id. C. P. 2. 

3 In rc Dormay, 8 Flagg. Keel. R. 767, 769; Rex v. Pietou, 20 Howell’s 
State Trials, 515 to 573 ; The Diana, 1 Dod*. R. 95, 101, 102. 

4 Carnegie v. Morrison, 2 Mete. 401, Shaw, C. J. 

5 Young v. Templeton, 4 Louis. Ann. II. 251. 
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eign, affixed to a writing purporting to be a written edict, 
or law, or judgment, is of itself the highest evidence of 
its authority; and the courts of other countries will judi¬ 
cially take notice of such public seal, which is therefore 
considered as proving itself. 1 * [So, in America, the seal 
of one State affixed to an act of the legislature, proves 
itself, and imports absolute verity in the courts of another 
State; but such ‘seal must be a seal valid at common law, 
and not merely an impression on paper, which in some 
States is made a valid seal for some purposes. 2 ] But the 
seal of a foreign court does not prove itself; and there¬ 
fore it must be established as such by competent testi¬ 
mony. 8 There is an exception to this rule in favor of 
Courts of Admiralty, which being courts of the law of 
nations, the courts of other countries will judicially take 
notice of their seal without positive proof of its authen¬ 
ticity. 4 

§ 644. The mode by which the laws, records, and judg¬ 
ments of the different States composing the American 
Union, are to be verified, has been prescribed by Con¬ 
gress, pursuant to an authority given in the Constitution 
of the United States. It is, therefore, wholly unnecessary 
to dwell upon this subject, as these regulations are prop- 


1 Lincoln v. Battelle, 6 Wend. R. 475 ; Griswold v. Pitcairn, 2 Conn. R. 85; 
Church v. Hubbart, 2 Cranch, 338, 230; Anon. 7 Mod. R. 66 ; United States 
v. Johnson, 4 Dali. 416 ; Appleton v. Lord Braybrook, 6 Maule & Schv. 34 ; 
Black v. Lord Braybrook, 6 Maule & Selw. 30. 

* Coit v. Millikin, 1 Denio, 376. And see Bank of Rochester v. Gray, 2 Hill, 

N. Y. R. 227; Farmers and Manuf. Bank v. Haight, 3 Ilill, N. Y. R. 493 ; 
Watson r. Walker, 3 Foster, 471. t 

* Starkio on Evid. Pt. 2, § 92; Delafield v. Hurd, 3 Johns. R. 310 ; De Sobry 
v. De Latyrc, 2 Harr. & Johns. R. 103; Henry e. Adey, 8 East, R. 221; 
Andrews v* Harriott, 4 Cowen, R. 526, note. 

See Y$atpn *>« Fry, 5 Cranch, 335; Thomson v. Stewart, 3 Conn. R. 

171. 
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erly a part of our own municipal law,'and do not strictly 
belong to a treatise on international law. 1 2 

§ G45. And here these Commentaries on this interest¬ 
ing branch of public fciw are brought to a close. It will 
occur to the learned «readcr, upon a general survey of 
the subject,®that many questions are still left in a dis¬ 
tressing state of uncertainty,, as to the true principles 
which ought to regulate and decide them. Different 
nations entertain different doctrines and different usages 
in regard to them. The jurists of different countries hold 
opinions opposite to each other, as to some of the funda¬ 
mental principles which ought to have a universal opera¬ 
tion ; and the jurists of the same nation are sometimes 
as ill agreed among themselves. Still, fiowever, with all 
these deductions, it is manifest, that many approxima¬ 
tions have been already made towards the establishment 
of a general system of international jurisprudence, which 
shall elevate the policy, subserve the interests, and pro¬ 
mote the common convenience of all nations. We may 
thus indulge the hope, that at no distant period, the 
comity of nations will be but another name for the jus¬ 
tice of nations; and that the noble boast of the gr^at 
Roman Orator may be in some measure realized: — Non 
erit alia lex Romeo, alia Athenis, alia nunc , alia posthac ; sed et 
omnes gentes et omni tempore una Lex, et sempitmia, et immor- 
talis, continebit} 


1 See on this subject the Act of Congress of 26th of May, 1790, oh. 11, and 
the Act of Congress of the 27th of March, 1804, ch. 66 ; 8 Story, Com. on 
Const. § 1297 to 1307 ; Andrews v. Herriott, 4 Cowen, R. 526, 527, note. 

2 Cicero, Fragm. de Repub. 
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foreign contracts . . 240 

foreign judgments . 613,614 

BRIDGE SHARES, their locality .... 383 

( 

C. 

CANAL SHARES, their locality ..... 383 

CAPACITY OF PERSONS.50-106 

laws regulating, treated by the civilians as personal . 51 

of two Sorts .... 51 

universal, what . . . .51 

special, what . . . . 51 

determined by the original domicil . . . 51 

disagreeing opinions of the foreign jurists . . 51 a-63 

as to minority and majority . . 51a, 55, 55 a, 71 

distinctions as to, between movables and immova¬ 
bles ..... 52-54, 367, 368, 369 

where a change of domicil .... 55-63 

opinions of Boullenois afrd Merlin . . . 57,58 

Huberus ..... 60-62 

best established doctrines . . . . 63-99 

acts done in the place of domicil to be judged of by 

the laws there ...... 64 

capacity of the domicil is deemed to exist cverwhcrc, 

the domicil being unchanged . . . 65-68 

modern law of France on this point ... 68 

the domicil being changed, the capacity is changed . 69 

distinction noticed on this point . . . . 70, 71 

reasons of the civilians on fixing the age of majority 72, 73 

no universal rules on this* subjee t . . . 73-76 

opinions of the Supreme Court of Louisiana examined . 75-78 

English rule as to capacity to marry . . . 79-81 

case of British minor intermarrying in France . . 80-81 

law of actual domicil of universal obligation . . 81 

different opinion of the foreign jurists . . . 82-85 

general principles in England as to capacity to marry 85-88 
in the American Courts . . 89 

disabilities from minority in Continental Europe . 90 

infancj . . , . 90, 91, 103 

outlawry, &c. in England ... 92 
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CAPACITY OF PERSONS, {continued.) 

disabilities from illegitimacy, according to the foreign 

jurists ...... 93-94 

causaprofession is , as of monks . . 94 

slavery. . . . . 96, 96 a, 104 

idiocy, insanity, and prodigality *. . 99-106 

ubiquity of the law of domicil denied by the Scotch 
■ Court . ... . . . .97 

rules established in England ^md America . . 100-106 

whether sentences touching are conclusive . 598, 694, 595 

CATHOLICS, their views on divorces . . . . 210 

CESSIO BONORUM, what.8S9 

CHANCERY, its jurisdiction over foreign lands and persons . 543-545 

does not act directly upon foreign lands t . . 545 

CHARGES on Lands, how to be borne . . 366, 367, 486-489 c 

CHARITIES for foreign purposes, when valid . . . .479 d 

CIIOSES' IN ACTION, , not assignable by the Common Law 353-360, 365 
due by foreign debtors, assignment of . • . * 395,396 

assignment of, according to the law of the owner’s 

domicil . . . . . . .397 

CITATIONS V11S ET MOD1S , by what law their priority is 

determined ..... 546, 547, 576 

jurisdiction given by ... 546, 547 

CITIZENS, who are . . * . . . . 48 

jurisdiction over ...... 540 

CIVILIANS use the term, mixed questions . . .9, note 

their discussions of the Conflict of Laws . . . 11 

their division of Statutes . . . . .12 

object in using their works . . . .16 

their systems on the Conflict of Laws . . . .26 

their views as to the capacity of persons . . . 50, 51 

as to fixing the age of majority . . 72, 73 

on foreign contracts ^ . . 233-240 

CIVIL DEATH, disability from ..... 620 

COHABITATION, illicit, foreign contracts for 258 

COLLISION of Ships of different Nations on the high seas, what 

rule is to govern in case of a conflict of laws . 423 g , 423 h 

COMITY OF NATIONS, its relation to questions of Conflict of 

laws . . . . . . . .28 

question as to the propriety of this phrase . . 33-38 

a proper phrase . . . . . .38 

not the comity of courts . . . 1 .38 

as to the extraterritorial force of laws . . 33-38, 278 

as to Bankrupt Laws, .... 349-351, 414 

what it allows, as to movables . . • . * • 471,472 

86* 
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COlvh^ERCIAL AGENTS, their domicil . . . - 48 

COMMERCIAL CONTRACTS, their \pterpretatioa . . 277, 278 

COMMON LAW, the Roman Law 00 called .... 12 

COMMUNITY, LAW OF, Avhat.130,181 

to what property applied '. 148-159 

general result . . .158, 159 

whether real or personal . ’ 172-177 

does not attach to immovables * 1 under 
the t Common Law . . . 454 

COMPENSATION by the Roman Law . . . . . ■ 575 

COMPETENCY OF A WITNESS, convict of an infamous crime 
* in another State . . 620-623 

CONFLICT OF LAWS, supposed by Huberus not to occur often 

under the Romans ..... 2 

traces of, in the Digest . . . . 2 , note 

importance of rules relating to . . . 5,9 

examples of questions of . . . .6 

questions*of, of frequent occurrence . . 6 , 7 

interesting to the United States . . . .9 

not systematically treated by writers of the Common 

Law . . . . . . .10 

little cultivated in England . . . . .10 

minutely discussed by the civilians . . 11 

general maxims of * . . . 1 7-38 

who is to determine what law shall govern . 23, 24, 25 

the power given to the Courts in prance early . . 24 

in England and Amer¬ 
ica . . 24 

difficult to ascertain the proper principles to govern 

cases of ..... 25-28 

variety of laws . ... . .25 

systems of the civilians, as to . . . . .26 

governed much by the comity of nations . . . 28-38 

not by the comity of courts . . . . 38 

the axioms of Huberus ..... 29 

Hertius . . * . .30 

Huberus undervalued '. . . .31 

domestic laws prevail over foreign . 826, 327, 327 a, 327 b 

CONSENSUAL CONTRACT, marriage is . * . . 109 

CONSULS, their domicil, what . . . . . .48 

CONTRABAND OF WAR, contracts to cover . . . 259 

CONTRACTS, to be governed by the law where made . .76 

their validity ...... 232 

texts of the Civil Law touching . . . 233 

these texts discussed . • . • 233-237 
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CONTRACTS, ( continued .) 

opinions of the civilians .... 234-240 

rules of Boullenois ..... 240 

doctrines of the Common Law . , . 241 

their validity governed by the lex loci . . 242-248, 327 

exceptions to this rule .... 244-259 5,328 

where injurious to the interests of a nation . 244, 245 

in evasion of the re.veuue laws of a foreign country 245, 24C 
growing out of illegal trancetious . . . .24G, 251 

smuggling . . . . 251, 253 

whether affected by mere knowledge of the illegal 

purpose ...... 258, ^54 

foreign revenue laws not regarded . . . .257 

against morals or public rights . . . 258 

opposed to national policy . . . .259 

how affected by proofs reejuired by lex loci 260-263, 818, 819 
requisite of stamps .... 260-318, 681 

under the Statute of Frauds, their validity ' 

abroad ..... 262, 262 a, 630 b 

parol, their validity abroad . . 262, 262 a, note, 634 

their nature, obligation, and interpretation . 262, 262 a 

their nature, what, and liow governed . . 263, 266 

illustration in cases of warranty .... 264' 

their obligation, what, and Row governed . . 266, 269 

misinterpretation of foreign laws .... 269,, 

their interpretation, what, and how governed . . 270-278 a 

affected by usage ...... 270 

meaning of terms month and usance . . . 270, 271 

of transient persons, how governed . . 273,274 

of marriage and settlement, their interpretation . 276, 276 a 
of commerce, their interpretation . . . 277, 278 

governed by the law of place of performan<je . 279, 279 a 

where mutual advances and bakyices . . . 283 . 

made by an agent abroad .... 285 

incidents to contracts, what are, by what rule governed 351 c 
when obligation personal . . . 351 d 

when obligation real . . . 351 d 

with merchants abroad ..... 286 

where loan and security are in different States . 287 a 

bills of exchange with blanks to be filled in a foreign 

country ....... 289 

where principal and sureties are in different States . 290 

rules as to interest (See Intekest,) . 291-306 

damages ex delicto . 0 . • • 307 

different currencies . • • 808-314 
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CTS, ( continued .) 

case of mixed money ..... 
negotiable instruments and damages thereupon 

payable and indorsed in differ¬ 
ent counties 

conflicting opinions of New York ajid Massachusetts 

their effects depend upon the lex loci . . 

as in the case of liens . . . • 

priority of foreign liens qpt conceded 

debts are payable everywhere 

their discharge depends upon the lex loci . 

{See Discharges.) 

all their consequences do not accompany them 
impairing the obligation of 
principles as to negotiable instruments 

(See Negotiable Instruments.) 
respecting personal property have no situs 
resp*ccting 'real property are governed by the lex rei 

8lt(C ....... 


814 

314-321 


317 
319, 320 
321 
322 h 
322-327 b 
329 
330-33S 


336 

341 

352-361 

362-362 b 


363-373 


conflicting opinions of foreign jurists upon this point 368-372 f 
how dissolved, when by lex loci contractus . 3^1-351 d 

when by lex rei shoe . . 351 d 

jurisdiction over and remedies upon 531-575 

{See Jurisdiction, Remedies.) . 

evidence and proofs of . . 629-638 

{See Evidence.) « 

CORPORATIONS, FOREIGN, when they may sue in our Courts 565 
COVERTURE, governed by the lex loci . . . . 102 a 

CREDITORS, priority of domestic, over foreign assignees . 420, 421 

distribution of effects of debtor among, by what rules 
governed ..... 323-325 <7, 423 « 

CRIMES, are local and exclusively punishable where committed 620-624 
different doctrine o£- Hertius and Paul Voet . . 625 

CRIMINALS, FUGITIVE, whether a nation is bound to surren¬ 
der them up ..... 626-628 

CURATOR, who by the Roman*Law ... . . . 493 

CURRENCIES, questions arising from different . . . 308-313 

case of mixed money . . . . ..314 


D. 


DAMAGES in cases ex delicto 

on negotiable instruments 
DAYS OF GRACE, by wh°at law determined 
DEBTS, when payable everywhere 


307 
314-320 
347, 361 
329, 514 b 
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DEBTS, ( continued .) 

have no situs, and follow the person . 862, 8^2 a, 899 

aro treated as movables . . 362, 362 a, 899 

charged on real property are treated as immovables . 863 

assignment of, how and when valid . . . 395-400 

are transferred by the law of the creditor’s 

domicil . *. . . . 399, 399 a, 400 

wheft discharged by payment to foreign administrators 514 b 
upon what estate charged . . . . .528 

what law determines their priority . . . 524-528 

when an extinguishment of • . • 582, 582 a, 582 b, 588 

(See Limitations.) • 

DEFENCES. (See Discharges.) 

DELIVERY, where necessary to complete a sale . . . 886 

foreign transfer without, invalid, when . . 886-890 

DISCHARGES AND DEFENCES, in the place of the 

contract, good elsewhere . . • . 330-335 

exception to this rule . . . * . • 334, 

from matters ex post facto .... 335 

from Bankrupt and Insolvent Law ... •. 838 

(See Bankrupt Laws.) 

where extinguishment of Debt .... 838 

from the Roman Cessio Bonorum . . . 339 

how affected by the character of the parties . 310-349 

Constitution of the £j. States . 341 

in a place where t the contract was not made . 342, 318, 349 
when by lex loci contractus . . 348-351, 632 a 

when by the lex rei sitae . . . 351 a, 351 d 

of indorsers how governed . . . 313-847 

limitations upon their effects .... 318-351 a 
their dependence upon the comity of nations . . 350 

by voluntary payment to a foreign administrator . 514 b 

DISCUSSION, right of, what it is . . . . 322 b 

effect of, in a case of conflict of laws . . . 322 b 

DISSOLUTION OF CONTRACTS. • 

may be by lex loci contract us •. . 348,349,351,632 a 

also by lex rei sites . . . . 351 u-351 d 

'DISTRIBUTION AND SUCCESSION. (See Succession.) 480-491 
DISTRIBUTION of effbets of bankrupt in cases of conflicting 

rights of creditors . . 322 c-327 b, 423-423./ 

of personal property, by what rules 

governed . . . 481-482 a, 514-514 b 

of real property, by what rules governed 483-484 a 

DIVORCES, regularly obtained, a complete dissolution Of 

marriage ...... 201 
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DIvbl^CES, ( continued .) 

difficult to lay down rules touching . . . 202 

how obtained in England ... . 202 

Scotland . . ’ . . 202* 

France ..... 202 

America .... 202 

license of the Civil Law .*.... 202 

# 

embarrassing questions under t^is head . * . 208, 204 

how affected by the national character of parties . 204, 205 

. presence in Scotland v . 205-207,215-217 

diversities of foreign laws as to . . . 208 

views of Catholics . . . . . .210 

Protestants . . . . . 211 

not systematically treated by the continental jurists . 212 

under the French law, discussed by Merlin . . 213 

best discussed by English and Scotch Courts . . 215 

between parties not domiciled in Scotland . . 216,217 

Scotch doctrine not recognized in England • . 218, 219 

the animus manendi necessary to give jurisdiction . 219 

marriage after Scotch divorce . . . .218 

questions discussed by the Scotch Courts . . 221, 222 

reasoning of the Scotch Courts . . . 222-225 

not sanctioned in England . . * 225 

English marriages not dissoluble in Scotland . 225,597 

o • 

whether governed by the lex loci of marriage . . 220-227 

how treated in Massachusetts . # 228 

regulated there by the actual domicil . . . 229 

also in New York .... 230 

DOMESTIC CREDITORS, their priority over foreign as¬ 
signees .... 420 note, 421 

DOMICIL, what ....... 89-49 

in the Roman law . . . . . . 42 

defined by the French jurists .... 43 

residence and intent to remain constitute ... 48 

rules for determining ..... 46,47 

the place of birth ? .... . 46 

of an illegitimate child . . . . 46 

of minors ....... 46 

of widows . . . . . . 46 

' where a person lives ..... 46 

removal with intent to reside ... . . 46 

where a married man’s family lives . . . 46 

of an unmarried man . . . . 1 . 47 

residence must be voluntary . . . .47 

. mere intention, without removal, and vice versa . 47 
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DOMICIL, ( continued .) 

once acquired, remains ..... 47 

principles in respect to residence in different countries 48, 49 
(See National Domicil.) 

how it affects the capacity of per- • * 

sons . . . . 51, 54 o-72, 81, 82, 9G a-98 

(See Capacity of Persons.) 
how it affects marriage. (See Marriage.) 

the incidents qf marriage. 

(See Marriage—its Incidents.) 
matrimonial, what . . . . . 191-199 

of owner governs personal property . . . 376-3t$2 

its transfer . . . 383, 397—400 

of testator governs wills of personal property . . 464-473 

(See Wills.) 

of intestate governs the successions to personal 

property ..... 481, 481 a, 481 ft, 482 
* (See Succession.) • * 

of the ward limits the power of the guardian 

over his person . . . . .• 495-503 

DOWER, determined by the lex rei sitae .... 448 

DRAWER, according to what law liable .... 346 


E. 

• 

EFFECTS OF CONTRACTS, depend upon the lex loci . 821 

ENEMY’S PROPERTY, contracts to cover .... 259 

EVIDENCE AND PROOFS, formalities of the lex loci 

required .... 260-262 a, 318, 629 

of foreign instruments ..... 630 

of instruments executed before a foreign Notary . 630 

where persons interested and parses 

are competent witnesses abroad .... 630 

what formalities of universal obligation . . 631 

in cases of foreign protest, re*gistration of deeds, 

Statute of Frauds, and Stamps .... 631 

merchants’ Books, when evidence or not . . 634-635 c 

where parol proof is admissible or not . . . 634 

few traces on subject of foreign Evidence in the Reports 635 
of Foreign Wills and Personal Property . . 636 

foreign laws must be proved a%facts to the Court 637, 638 

must be the best the nature of the case will admit . 639 

of foreign written laws .... 640,641 

of foreign unwritten laws . . . 642 
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EVIDENCE AND PROOFS, {continued.) 

by means of the seal of a foreign sovereign, of a 

Court of Admiralty, &c. . .. . . €43 

of the laws, records, and judgments of the dif¬ 
ferent States of the U. States , . . 644- 

EXCHANGE, rate of, on Foreign Contracts . . . 307-311 « 

EXCOMMUNICATION, how it affects the capacity . . 92, 104 

EXECUTIONS, form of, belongs to the remedy . . 572, 673 


EXECUTORS, FOREIGN^ case of.note indorsed by . 358,359,517 

{See Administrators.) 

EXTRATERRITORIAL FORCE OF LAWS, . 7, 20-23, 98, 279 

depends upon comity . * . 32-38, 279 

on what grounds supported . 514 b 

EXUERE PATR1AM, right of English subjects . . . 466 

F. 


FIXTURES, bblong tt> the realty . . . . 382 

FOREIGN ADMINISTRATIONS ' . . 507-529 

i 

{See Administrations.) 

FOREIGN CONTRACTS. {See Contracts.) 

FOREIGN JUDGMENTS. {See Judgments.) . . 584-618 

FOREIGN LAW. {See Conflict of Laws.) 

FOREIGN LAWS, ignorance of . . . 7 6, 274 

misinterpretation of ... 269 

> must be proved to the Couit as facts . .637, 638 

FOREIGN REVENUE LAWS, contracts in evasion of . 246, 247 

not regarded . . . 257 

FOREIGNERS, jurisdiction over .... 541,542 

FORMS AND SOLEMNITIES OF INSTRUMENTS, 

governed by lex loci . . . 260, 262, 262 a, 318 

FRAUD, judgment may be impeached for . . . 597, 608 

FRAUDS, STATUTE OF, contracts under, their validity 

abroad . . . 262,435,631 

FUGITIVES, whether nations are bound to surrender up . 626, 627 


G. „ » 

GARNISHMENT, writ, of, when judgment on, binding on 

third persons . . , , . . 549 

GRACE, DAYS OF, by what law governed . . . 347, 361 

GUARANTEES, according to what law liable . . . 267 

GUARDIANS, who by the Roman Law .... 493 

authority over the person of a ward confined to the . 
place of his domicil . . . 495-503, 594 
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Guardian s, (continued.') 

authority docs not extend to foreign immovable 

property . . ... . . 502, 504 

whether they may change the national domicil 

of a ward ...... 505 

* 

v. 

H. 

“IIEIRS OF THE BODY,” &c., how 4© be construed abroad 275,484 

HEIRS, under the Roman Law, who .... 507, 508 

can take immovable property only by # 

the lex rei sitce . . . 500 

i 

HENRY, Mr., has borrowed, without acknowledgment, from 
. Boullcnois . . . . . . 14, 581 

HERITABLE BONDS, in Scotland, what .... 306 

whether payable out of tli£ real or 

personal estate . . 486-480, 520 

HORNING, what by the Scotch law . . .* * . 540 

case of judgment after, without actual notice . . 547-549 

HUBERUS, his three axioms . . . . . . . 20 

authorities approving his axioms . . . 38 

undervalued . . . . . .31 

HUSBAND AND WIFE, capacities of, by what law governed . 50-63 

, effect of change of domicil of . 55, 55 a, 66 a 

HYPOTHECATION, by what law regulated . . 322 <1-323 

when it has priority or not . . 322 a, 327 h 

when it adheres to property . . 401,402 

when governed by lex fori . . .575 

(See Lien.) 

I. 


, IDIOCY, capacity in case of . . . .99, 106 

IGNORANCE, of the laws of a foreign country, its consequences 76, 274 
ILLEGITIMATE CHILDREN, their domicil ... 46 

how affected by the after marriage of their parents 87-106 
their disabilities according to foreign jurists . 93, 93 d 

cannot make a will in Scotland . . . 469 

ILLICIT COHABITATION, foreign contracts for . . 258 

IMMOVABLES, capacity of persona as to . . 52-54,368 

, heritable bonds are . . . .366,382 

ground rents are ..... 382. 


what are to be deemed, is determined by the lex 
rei sitce . . . 381,382, 383, 417 


CONFL. 


87 
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IMMOVABLES, ( continued .) 

foreign, whether governed by the law of the 

matrimonial domicil .... 449 

wills of, governed by the lex rei sitce . . 475-479 m 

(i See Wills.) 

succession to, governed by the lex rei sitce . . 483 a . 

(See Succession.) 

authority of a foreign guajrdian does not extend to 504 
(See Reaj, Property.) 

IMPRISONMENT, when it belongs to remedies . . 5C8—572 

INCEST, how it affects marriage .... 85,114-117 

by the law of nature . 114-116 

by the positive law . . 116 

• INCIDENTS TO CONTRACTS, what arc .... 322 

INDORSEE, FOREIGN, right of action in his own name . 353-360 

INDORSEMENT by a foreign executor . ... 358, 359 

INDORSERS, according*to what law liable . . 267, 343-347 

INFAMY, how it affects capacity . . . 91, 92, 104, 620 

INFANCY, when a discharge ..... 332 

INFANTS, their domicil, (See Minors.) .... 46 

when bound by contracts made in foreign countries 75, 82, 82 a 
INSANITY, capacity in case of .... 99 

INSTRUMENTS, forms and solemnities of, by what law governed 

* 260, 262 a, 319 

INSURANCE STOCK, its locality ..... 383 

INTERNATIONAL LAW, maxims of, (See Maxims.) . . 17-38 

comity of nations . . . 27-38 

the axioms of Hubcrus . . 29 

its foundations .... 35 

(See Conflict of Laws.) 

INTEREST, is to be according to the law of the place of perform¬ 
ance of contract . . - . 291-292 a , 305 


when usurious or not ..... 305 

t 

distinction as to, put by Boullenois . . . 295, 296 

governed by the lex loci .... 296, 305 

embarrassing case% as to .... 297, 298 

double meaning "of lex loci . . . 299 

INTERPRETATION OF FOREIGN CONTRACTS, what and 

how governed . 270-279 

INTERPRETATION OF FOREIGN WILLS 

. 479 a—479 m, 489, 490, 491 

INTESTATE, succession and distribution of his property . , . 480-491 

(See Succession.) 

IN TRANSITU property, by what law governed . . 519-521 

INVENTORY, BENEFIT OF, what . . . . 507 

IRISH JUDGMENT, assignment of . . . . 855, 566 
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J. 

JEWS, singularity of their usages ..... 119 

JUDGMENT, IRISH, assignment of •. . . 355,566 

JUDGMENTS, FOREIGN, of what force where different admin¬ 
istrations J . . . . 522, 523 

form of, belongs to the remedy . . . 572 

various questions arising jindcr . . . 584 

of a competent tribunal valid according to Vattel 

everywhere ..... 585, 586, 611 

courts must have jurisdiction over the cause and , * 

parties ...... 586-590 

are conclusive upon immovables . . 591, 592-596 

movables within their jurisdic¬ 
tion* ... 592,593 

whether conclusive upon incidental points . . 593 

in questions of capacity * . 594 

in cases of marriage and di¬ 
vorce* . . .. 595-597 

(See Divorce— Marriage.) 

may bo impeached for fraud . . .597, 608 

when sought to be enforced and when set up in 

bar, distinctibn between these cases . 598, 599 

distinction of Lord Karnes between suits sustaining 

and dismissing claims .... 600-602 

this distinction not recognized in the common law 602 

when sought to be enforced, whether conclusive 603-607 

held conclusive by Nottingham, JIardwicke, Ken¬ 
yon, &c. . . . . . 603-607 

held examinable by Mansfield, Eyre, Bullcr, &c. . 605 

inclination of English Courts to maintain their con¬ 
clusiveness . . t . . . . 606 

reasoning in favor of their conclusiveness . . 607 

held examinable in America .... 608 

of different States of the U. Slates . . 609 

no distinction in the common law whether between 

citizens or foreigners . . . .610 

doctrines of the foreign courts and jurists . . ' 611-618 

Boullenois . . . 613, 614 

could not formerly be enforced in France . 615,616 

now examinable in France . . . .617 

their validity in Holland . . . . 618 

JURISDICTION, TERRITORIAL, , . . . 17, 18- 

principles of Boullenois as to 19 
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JURISDICTION, over parties in cases of divorce, (See Divorce.) 

where actions must be brought by the Roman law 531-537 

by the common law 588 

depends upon the person or thing being within the 
territory . . ... . . 539 

over persons ..... 540-549 

citizens at home . 540 

O 

citizens abroad ... . . . 540 

resident foreigners .... 541 

refused by some nations over foreigners . . 542 

over foreigners within territory, applies to suits 

purely personal . . . . • 543 

of chancery over foreign lands and persons . 543-545 

does not act directly upon foreign 

lands . . . . 545 

by citations viis et rAodis , posting, horning , &c. . 54G 

where judgment after homing and no actual notice 
* of the suit .... 547-548 a* 

where property of non-residents is attached . . 549 

possessed by every nation over property within its 

territory ...... 550, 551 

exclusive over immovable property . . 551-555 

how treated by Boullcnois . . . . 552 

by Yattel . T . . . . 553 

by the common law . . . 554 

over the cause and parties, necessary to every judg¬ 
ment ..... 58G-590 

(See Judgments.) 

K. 


KAMES, LORD, his views on the title of administrators . . 511 

his distinction as to foreign judgments . 600-602 

KNOWLEDGE of the illegal purpose of a contract . . 253, 254 

of foreign laws . . . . 7G, 274 


L. 

LAWS FOREIGN, ignorance of . . . . . 76, 274 

misinterpretation of . . . .270 

must be proved as facts to the Court . 637, 638 

LAWS, variances of, among different nations . . . , 1,2,25 

LAW OF NATIONS, not recognized by the nations of antiquity 2, 3 

this accounted for by Iluberus ... 2 

its gradual rise . . . . 2 a, 2 b 
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LAW OF NATIONS, ( continued .) 

its importance in the present times . . . } 5 

conflict of laws an important branch of . ' . . 0 

LEGACIES, how interpreted . . 312, 313, 313 a, 479-479 m 

in what currency payable . . 312, 313, 313 a 

LEGITIMACY, determined by the lex loci of the marriage 87, 105, 105 a 
LEVITICAL DEGREES, recognized by the English Statute . 115 

LEX FORI, (Se? Remedies.) ..... 566-577 

LEX LOCI , traces of, in the Roman Digest ... 2 note 

(See Conflict of Laws — Contracts.) 

LIENS, when regulated by the lex loci .... 322 b 

foreign cannot have priority . . ‘ . 322 6-327*t* 

when they adhere to the property . . . 401-402 a 

when regulated by the lex fori ... . . 575 

LIMITATIONS, STATUTES OF, belong to remedies . . 576 

their object and policy . •». . . . 576 

suits by foreigners must be brought within the time pre¬ 
scribed by them . . . . , .» 577, 678 

objections of the foreign jurists to this rule . . 579-582 

extinguish the right of action .... 580 

when they extinguish the claim . . . 581, 582 

where title to property has become final by possession, 
and there is a removal to another jurisdiction, with 
a longer proscription . • . . . 082 

LIVERMORE, Mr., his Dissertations on Contrariety of Laws . 11 note 

LIVING STON, Dr., his Dissertation on marriage Avith a wife’s 

sister ... . . . 115 note 

LOAN AND SECURITY, Avhen in different States . . 287 a 

LOCALITY OF TRIALS, distinctions as to ... 554 

LOCALITY OF BANK STOCK, &e. . . ‘ . . 383 

LUNATICS, their capacity ..... 104, 106 


M. , 

MAJORITY, whether that of the domicil prevails 52, 54 a-56, 71, 72, 75 
reasons of the civilians on fixing*agc of . . 72, 73 

cases in Louisiana as to . . . . 75-78. 

determined by the lex loci . . . .102 

MARRIAGE, English rule as to capacity for .... 79-81 

of British minors in France .... 80-80 « 

principles in England as to capacity for . . 87, 87 a, 88 

American Courts . . . 89 

of parents of illegitimates in Scotland . • 87, 87 a 


governed 4ay the lex loci . 84, 87 a, 102, 103, 112, 225 

how affected by incest .... 85,114—117 

87 * 
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MARRIAGE, ( continued L) 

* a favored contract . . . ... 108 

a consensual contract .... 109, 110 

a matter of municipal regulation . . . ' 109,112 

three exceptions to the rule that the lex loci governs 118 a-121 
1st. in cases of incest and polygamy . . 118 a-116 a 

between kindred prohibited . * . M3 a-116 a 

2d. when prohibited by positive law through pdiiey 117 

3d. when celebrated .in desert or barbarous countries 

according to the law of domicil . . 118, 119 

this exception based upon necessity . . . 119 

at the Cape of Good Hope . . . .119 

of British subjects in foreign settlements . . 120 

grounds of the rule that the lex loci governs . . 121 

the rule supported by the foreign jurists . 122, 122 n , 122 b 

in a foreign country? between persons of another 
■ country . . . .. 123, 123 a, 123 b 

Scotch, by parties domiciled in England . . 124 

after divorce in Scotland . . . .124 

legislative right to dissolve .... 201 

contracts and settlements, their interpretation . . 276 

transfers personal property all the world over . 423 

whether sentences confirming, are universally con¬ 
clusive . . • . . . . . 594 

MARRIAGE —INCIDENTS TO .... 125-199 

diversified regulations as to * . . 126-128 

mainly discussed by Froland . . . . 126 

as regulated by the French Code . . . 130 

the law of community . 130, 131, 150-156, 163-176 

under the English law . . . .' 134,135 

how the capacity of wife is affected by the domicil . 138 

how the capacity of the wife is affected by changes 

of domicil . . . . . .138 

opinions of the foreign jurists. . . . 139-142 

as to the property of husband and wife . . . 143 

1st. where there is^no change of domicil . . 143-159 

general result of the reasoning . . . 158, 159 

2d. where a change has taken place . . . 160 

diversity of opinion . . . 161-170 

no question has arisen before the English Courts on 

this point . . . . . . 171 

opinion of the Court of Louisiana . . 172-182 

tacit contract as to matrimonial domicil . . 174, 190 

general propositions as to the incidents of marriage ' 183-190 
matrimonial domicil, what . . 190-199 
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MARRIAGE, ( continued .) 

where intention of an instant removal . > 198 

case of a runaway marriage . . . .198 

MARSHALLING ASSETS, by wliat law governed . . -524-527 

MATRIMONIAL DOMICIL, what . . 190-199 

whether it governs immovables abroad . . 449,450 

MAXIMS* OF*INTERNATIONAL JURISPRUDENCE . . 17-38 

1st 5 every nation luis exclusive jurisdiction within its 

own territory . . . . 18 

principles of Boullenois un'der this maxim . . 19 

2d. no nation can affect property or persons out of its 

territory ...... 2(£-22 

exception to the 2d maxim . . . . 21 

3d. the force of the laws of one country in another 

depends upon the laws of the latter . . 23, 106 

(See Conflict*of Laws.) 
where the law is silent, who is to determine in cases of 

the conflict of laws . . * •. . 23 

MERCHANTS, FOREIGN, contracts with . . . 287,287 a 

M ERC1IANTS’ BOOK, when evidence or not in foreign courts C35e, G35 d 
MINORITY, whether that of the domicil governs universally 

52, 54 a-5G, 71, 72, 75 
reasoning of the civilians ..... 72, 73 

eases in Louisiana as to * . . \ 75-78 

disabilities from, in Continental Europe . . .90 

determined by the lex loci , in what cases . . 102, 103 

exceptions to this rule . . . . .100 

MINORS, their domicil ...... 46 

British intermarrying in France • * • . 80,80 a 

who, by the Roman law . . . . '493 

their capacity. (See Capacity of Pkhhons— Ml\okit\.) 
when bound by contracts in a foreign country, or 

not . . % • . 74, 75, 82, 82 a 

MISINTERPRETATION OF FOREIGN LAWS, effect of . 269 

MIXED ACTIONS, what .... 530, 538, 554 

MIXED LAWS, what . . . ’ . . 374, 425,426,426 a 

MIXED MONEY, case respecting . . . . 314 

MIXED QUESTIONS, a term of the civilians . i . 9 , note 
MONEY, FOREIGN, depreciation, how payment to be made in 308, 314 
MONTH, has different meanings . . . . . 270 

MORALS, contracts against ...... 258 

MORTGAGES, are personal assets in Massachusetts . . 523 

MOVABLES, capacity of persons as to . . . 52-54, 368 

whether governed by the lex rei sites ■ . . 368-373 

whether laws relating to, are personal or real . 877, 378 
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MOVABLES, ( continued .) 

* follow the person of the owner . . .378, 378 a 

what, when annexed to immovables . . . 382 

not affected by foreign laws, except through comity 472 

foreign judgments are conclusive upon, when within 

their jurisdiction ..... 592 

(See Personal Pitoi'Eifry.) * 

MUTUAL ADVANCES AND BALANCES, between merchants 

of different countries . . . 283 


N. 

NATIONAL DOMICIL. (See Domicil.) 

principles as to . . . 48, 19 

persons born in a country are citizens . 18 

reasonable'qualification of this rule . 48 

foreigners resident for permanent pur- 
« poses are citizens . \ . 48 

when foreign domicil is abandoned for 

native . . . . .48 

of ambassadors and foreign ministers . 48 

of consuls ..... 48 

of children born upon the sea . . 48 

of three sorts .... 49 

of a ward, whether guardian may change 

f)05, 505 a, 505 b , 505 c, 500 

NATIONS, LAW OF. (See Law of Nations.) 

NATURALIA OF CONTRACTS, what . . 2G3, note, 205 


NATURE OF CONTRACTS, what, and how governed . 203-205 

NEGOTIABLE INSTRUMENTS, damages upon . . 314-320 

payable and indorsed in different countries . . 317 

made payable generally . . . . 317 

conflicting opinions in Now York and Massachusetts 317-320 
discharges and defences upon . . . . 312 

made and transferred in different countries . . 351-300 

foreign indorsee’s riglft of action in his own name 353-300, 517 
when indorsed by foreign executor . . 358, 359 

not mere ehoaes in action . . . . 359 

days of grace upon . . . . , 317, 3G1 

foreign administrator may sue in his own name . 517 

NEUTRALITY, contracts inconsistent with .... 259 

NON-RESIDENTS, laws as to . . . . 22 

jurisdiction over and judgments against . . 547-549 

•NOTARY PUBLIC, efficacy of his certificate in a foreign country G30, 032 a 
NOTICE OF ASSIGNMENT, when necessary ... 395 
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NOTICE OF PROTEST OF BILLS, by what law governed . 360 

NUPTIAL CONTRACTS, governed by lex loci . . * 90-276 

O. 

OBLIGATION OF CONTRACTS, what and how governed . 2G6-269 

^ * personal, what . . 5G8-572 

OFFENCES. \See Penal Laws.) 

OUTLAWRY IN ENGLAND, how i^affeets the capacity . 92 

P. 

PARAPHERNAL PROPERTY, what . . . .128 

PAROL CONTRACTS, their validity abroad . . . 262,262 a 

PAROL PROOF, case of, in France ..... 634 

PARTNERSHIPS IN COMMANDITE, effect of, on contracts 

in foreign countries . . . . . 320 a 

PATERNAL POWER, of the ancient Romans « * 25, 455 

laws of, whether real or personal . 456-471 

doctrines of Merlin .... 462 

how far it affects real property of chil¬ 
dren in foreign countries . . 456-472 

as to consent to marriage of children in 

foreign countries . . . . 90 

PAYMENT, how and what is good .... 514 h 

in what currency .... 308-313 5 

when at par value .... 308-3135 

PENAL DISQUALIFICATIONS, not regarded in foreign coun¬ 
tries . . 104, 620-624 

PENAL LAWS AND OFFENCES. 

crimes arc local and exclusively punishable where 

committed ...... 619-624 

different doctrine held by Hertii^s and P. Voet . . G25 

whether a nation is bound to surrender up fugitives 

from justice ...... G2G-G28 

competency of a witness convict*of an infamous crime 

in another State ...... G21 

reality of penal laws ...... 624 

PERFORMANCE, PLACE OF, when its law governs . . 280 

PERSONAL ACTIONS, what .... 530, 539, 552 

PERSONALTY, reasons for using this word . . . . 16 

PERSONAL LAWS, how they affect the person . . .51 

what ..... 375, 425, 42G 

whether they can ojieratc extraterri- 
torially .... 554, 555, 556 
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PERSONAL OBLIGATION OF CONTRACTS, what and how 

v governed . . . . .267, 568-572 

PERSONAL PROPERTY 

is governed by the law of the domicil of the owner 376-382 
reasons and origin of this rule . . . . 379, 380 

when it loses its character by being fixed to the realty . 382 

may be transferred by the law of the domicil of tlic f ~ 

owner . . . . . 383, 397-400 

exceptions to this rule . . . . 383, 384 

valid transfer of, by the law of the situs . . 384 

delivery necessary to complete a sale in Louisiana . 386 

Massachusetts 389, 392 

invalidity of foreign transfer without delivery, against 

creditors ..... 386-394 

this doctrine questioned . . . . 390 

case of transfer at sea Held valid without delivery . 391 

ease of transfers by partners in dilfercnt places . 392 

whether «thc lex rei stke of the place of transfer 

should prevail ...... 392 

where attachment before assignment . . 400 

subject to what liens, &c. . . . 401,402 a 

assignments under bankrupt and insolvent laws . 403 

(See Bankrupt Laws.) 

transferred by marriage all the world over . . 423 

will of, governed by the law of the testator’s domicil 465-473 
(See Wilt.8.) o 

succession to, governed by the law of the intestate’s 

domicil ...... 481-482 a 

(See Succession.) 

• the primary fund for the payment of debts in Hol¬ 
land and England . . . . . 528 

how, when reduced into possession by a foreign exec¬ 
utor . .. . . . . .516 

(See Movables.) 

PERSONS, jurisdiction over, (See Jurisdiction.) . . 540-549 

POLICY, NATIONAL, contracts opposed to . . . 259-259 b 

POLYGAMY, forbidden by Christianity .... 114 note 

makes an exception as to the validity of marriages by 
lex loci . . . . . . 114 note 

POSTING, notice by, local in its effects . . . . 547 

PRESCRIPTION. (See Limitations.) 

PRESENCE, gives jurisdiction to the Scotch laws in cases of di¬ 
vorce ■ . . . 205-207,217,222-225 

(See Divorces.) 

PRINCIPALS AND SURETIES, when in different States . 


290 
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PRIORITY AND PRIVILEGE of foreign liens, how and when 

allowed ..... 3%2 b- 325 o 

of domestic creditors over foreign assignees . 420, 421 

of creditors under administrations, by what law deter¬ 
mined . . . . . 524-527 

conflict of, between foreign and domestic creditors 323-325 a 
_ when determined by the lex fori . . . .575 

PRIVILEGES*AND PRIORITIES, what is the rule when law 

different in different countries . . . 321-327 b 


as to real estate or immovables . . . 321-327 b 

as to personal estate or movables . . . 323-327 b 

{See Lien.) • 

PROCESS, belongs to remedies ..... 5C8 

{See Remedies.) 

PRODIGALITY, how it affects the capacity . . . 90-106 

PROMISSORY NOTES. * 

{See Negotiaw.k Instruments.) 314-320, 353-360 
PROOFS, FOREIGN. {See Evidence.) % • 

PROPERTY IN TRANSITU, by what law governed . 401, 402 

PROSTITUTION, foreign contracts for .... 258 

PROTEST OF BILLS OF EXCHANGE, how made, and ac¬ 
cording to what law .... 360, 631 

PROTESTANTS, their views on divorces . . . 211 

PUBERTY, age of, by the Roman law • . . . . 493 

PUPfLS, who by the Roman law . . . . . 493 


R. 

RATE OF EXCHANGE, on foreign contracts . . . 308-311 

REAL ACTIONS, what ..... 530-5*52 

REAL LAWS, what . . . . . 375,425,426 

REAL PROPERTY, governed by the lex ret nitre 364-3G7, 421-428, 463 
so contracts respecting .... 364-373 

contracts respecting, how dissolved and extinguished 

322 c, note, 351-351 d 
what is real property, according to Pothier . . 371 

does not pass under foreign bankrupt laws . . 428 

capacity to take or transfer, governed by the lex ret nitre 430-434 
foreign jurists divided upon this point . . 423-434 

capacity, according to some, determined by the domi¬ 
cil of the party . . . . . .432 

forms of transfer determined by the lex rei nitre . 435 

foreign jurists divided on this point . • 435-444 6 

testaments of, according to some, governed by the 

domicil of the testator .... 437-444 b 
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HEAL PROPERTY, (continued.) 

T the extent of tlie interest transferred governed by the 

lex rei sitte ..... 445, 44G 

doctrines of the Common and Civil Law alike on this 

point. . . . . . 445 

what, determined by the lex rei situ: . . .447 

acquired by operation of law, only according to the* 

lex rei sita: . * . . . ' 448 

under the Common Law ; not affected by the law of 

community . ^ . . ’. . 454 

difficulties of the civilians on this subject . . 4G3 

'■ wills of, governed by the lex rei sitic . . . 474 

(See Witts.) 


succession to, governed by the lex rei si/ee . . 483-483 d 

(See Succession.) 

not subject to the authority of a foreign guardian . 501 

trespasses to, are deemed local A . . 554 

a dHleren^doetrine once held .... 554 

jurisdiction over, exclusive .... 550-555 

foreign judgments are conclusive upon . . . 591 

(Nee Immovables.) 

REAL SECURITIES, how administered when converted into 

personal assets ...... 523 

REALITY, reasons for using this wold . . . . 1G 

of Penal laws . . . . . . 624 

RE-EXC1IANGE, by what law governed ., . . 308-311 

REGISTRATION, necessary to make certain instruments evidence . . G31 

REMEDIES, are part of the consequences of contracts . . 337 

classed into three sorts ..... 530 

by actions real, personal, and mixed in the Roman Law 530 


where actions must be brought 

(See Jurisdiction.) 

are governed by the lex fori .... 55G 

reasons of this rule . . . . 557, 558 

this rule recognized by the civilians . . . 559-5G2 

questions as to what belongs to . . . 5G3 

what persons may sue .... 5G5-567 

where assignment of an Irish judgment . . . 566 

where a scrawl has the force of a seal . . 567 

the mode of process belongs to . . . . 568 

where the contract creates no personal obligation . 569, 570 

when a party is liable to arrest . . . .571 

form of judgments and executions belongs to . 572 

set-off, liens, priorities, &e., belong to . . 575 

Statutes of Limitation belong to . . 576 
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KEMOVAL, with intent to reside, how it affects domicil . 46, 47 1 

RESIDENCE, its importance in determining domicil . . 44 

must be voluntary . . . . 44,47 

once acquired remains .47 

principles as topin different countries 48 

gives jurisdiction to the Scotch Courts in cases of 
# divorce . . . . t ^ 215-226 

(Set? Divorces.) 

REVENDICATION, right of, what .• . . .401 

REVENUE LAWS, FOREIGN, contracts in evasion of . 245, 246 

not regarded . . . 257 

ROMAN LAW, called the Common Law . . . . 12 

as to domicil ...... 42 

RUNAWAY MARRIAGE, case of . . . . 198 

J 

S. 

SCOTCH HERITABLE BONDS, what . .866 

whether payable out of the real or personal estate 486-489, 529 
SCOTCH MARRIAGES, by parties domiciled in England . 124 

SCOTCH DIVORCES of English marriages . . 124,215-225 

how obtained .... 202 

(See DivcmcES.) 

SCRAWL, ■where it has the force of a seal . . . .567 

SEAL of a sovereign, Court of Admiralty, &c., its effect. . 643 

SECURITY AND LOAN, when in different States . . . 287 a 

SENATUS-CONSULTUM VELLEIANUM, what it is . 15, 57, 425 

whether it is a real or a personal statute . . . 16, 425 

SET-OFF, belong* to tho reined}, (See Compensation.) . 575 

SETTLEMENTS, MARRIAGE, their interpretation . .276 

SISTER-IN-LAW, marriage with . . . . . 116 

Dr. Lh ingston’s Dissertation as to . . . 115, note 

SLAVERY, how it affects the capacity . ... . 104 

SLAVE-TRADE, foreign, contracts to carry on / . . 259 

SMUGGLING, contracts for . . « . . 251, 252, 253 

SOVEREIGN, FOREIGN, may sue in our Courts . . . 5C5 

SOVEREIGNTY of a nation over its own subjects . . 21, 22, 84 

within its own territory .... 22 

SPECIAL LAWS, as to the capacity of persons, what . . 51 

STAMPS, how they affect foreign contracts . . 260, 318, 631 

STATUTE OF FRAUDS, contracts under, their validity abroad 

2C2, 435, 631 

STATUTES, divisions of, by th$ civilians . . . . 12 

what . . . . . . . 12, 13 

personal, what . . . . .14,375 
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STATUTES, (continued.) 

1 real, what .... 13, 375, 460,484 


mixed, what ...... 13,375 

distinction between personal and real . . 14-16, 461 

Senatus-consultum Velleianvm * . . 15,425 

distinction between local and personal . . . 364 

STATUTES OF LIMITATIONS. (See Limitations.) < 

STOCK, in banks, canals, ; &e., its Ibeality .... 383 

STOPPAGE IN TRANSITU, righf of, how it adheres to property . 401 

SUBJECTS, wherever they may be, bound by the laws of their 

country ...... 21-23, 84 

' who are ....... 541 


SUCCESSION AND DISTRIBUTION, 

of personal property governed by the law of the dom¬ 
icil of the intestate . . . 481, 482 a. 514, 514 b 


reason of this rule 1 . . . 514 b 

of immovable property governed by the lex ret sitte . 483, 484 

meaning of the word “ heirs,” &e., how determined . 481 

embarrassing questions arising under . . 485-491 

where intestate, domiciled in England, left real estate 

in Scotland . . . . . .487 

SURETIES, according to what law liable . . . . 26 7 

SURETIES AND PRINCIPALS, when in different States . . 590 

t 

T. 

TENDER AND REFUSAL, when a discharge . . . 332 

TERRITORIAL JURISDICTION •.18 

principles of Boullenois as to . . . . 19 

TERRITORY, force of tho laws of a nation out of . 7, 20-23, 98 

this force depends upon comity . . 32-38, 278, 306 

power of administrator does no't extend beyond . 512 

jurisdiction depends upon .... 539 

TESTAMENTARY HEIR, by the Roman Law, who . 507 

TESTAMENTS. (See Will!} 

TORTS ON OCEAN of foreign vessels, by what law governed in 

case of a conflict of laws .... 423 h 

(See Collision.) 

TRANSFER of foreign liabilities, right to s^e upon . 853-360 

of personal property (See Personal Property.) . 
under the Bankrupt Laws. (See Bankrupt Laws.) 
TRANSIENT PERSONS, contracts of . . ' 273, 274 

TRIALS, locality of, distinctions as td . , . 554 

TURNPIKE SHARES, their locality . . . 383 

TUTOR, who by the Roman Law . . \ 493 
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u. 

UNCLE AN1) NIECE BY BLOOD, marriage* between 
UNIVERSAL LAWS, as (b the capacity of persons, what 
USAGE, how it affects contracts 
USAN&5, its^neaning in different countries 


114 a 
61 
270 
* 271 


V. 


VALIDITY, OF CONTRACTS, what 
governed bv the lex loci 

(Sec Contracts.) 

VALUE OF MONEY IN CONTRACTS, by what rule ascer¬ 
tained 

VEN1A Ml'AT IS, meaning of 
VfIS VIT M01>1S, citations, what they are 


. 2.12 
2 42 a, 213. 327 


♦* 

» 


308, &e. 
60, note 
546 


W. 

WARD. (Sec Guardians.) 

W ARRANT Y, affects the nature of a contract . . 264 

WIDOWS, their domicil 3 .46 

WILLS AND TESTAMENTS, according to the law of the tes¬ 
tator’s domicil pass personal property, wherever 
situate ^ . . . . . .461-475 

Sir J. Nicholl’s exception to this rule in the ease of 

English subjects abroad . . . 466, 467 

this rule established in America . . . 468 

Scotland . . . -469 

among the foreign jurists . 470 

as laid down by Vattel . . 4*71, 412 

where change of domicil aftft* making the will . 4 7;^ 

interpretation of foreign . . t 4 79 a —470 m, 488, 491 

of immovable property gov%rncd^ly the lex rei sit<c 

431-443 n, 474-479 

distinctions of the foreign jurists on this head . 475-177 

the Scotch law in coincidence with the Common 

Law . «. 478 

when interrupted according to local rules . 184 

of personal property, by what evidence established 636 

WITNESS, competency of, when convict of an infamous crime in 

another State . . . 621 

when competent abroad and incompetent 
here . . . . ' 
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